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Abstract

Goal - to analyze and compare the key points of concepts of representative mandates
in Belarus and in the EU.

Research methodology — the basis of the work is the comparative-legal method of
research, as well as other methods of scientific knowledge.

Score/results — in European legal science, there is a traditional division of the parlia-
mentarian’s representative mandate into two types that currently prevail: a free and
imperative mandate. The type of a mandate determines the character of cooperation
of an elected representative with his electorate A number of progressive characteri-
stics of the mixed type of parliamentarian’s mandate are stated.

Originality/value - it is concluded that the gradual transition to the normative regu-
lation and promotion of the mixed (hybrid) type of parliamentarian’s mandate in
Republic of Belarus is preferable.

| Key words: mandates of parliamentarians, free mandate, imperative mandate,

hybrid deputy mandate, Parliament, Belarus, Poland, EU.

1

. Introduction

In European legal science, there is a traditional division of the parliamenta-

r

ian’s representative mandate into two types that currently prevails: a free and

1M1



AKSANA CHMYHA

imperative mandate. The type of mandate determines the character of coope-
ration of an elected representative with his electorate. Let us analyze the key
points of those concepts.

2. Imperative mandate of the member of the Parliament

In its most general form, a modern concept of imperative mandate (from the
Latin word “imperatives” — authoritative) determines the character of relations
of a member of Parliament with his electors, when the appropriate powers
(mandate) are conferred onto him only on condition of obligatory fulfillment
of commissions (mandates) of his electors. According to the aforementioned
concept, the electors are in close contact with their elected representative and
exercise a constant control over his activity. For non-fulfilment of commissions,
a parliamentarian bears responsibility towards the electors, its defining form
being his early recall by the electors. In constitutional law science, various
viewpoints exist concerning the elemental composition of that type of mandate.
In the parliamentarian’s imperative mandate structure, analysts traditionally
perceive the presence of three interconnected elements: the electors’ orders to
their representative, the parliamentarian’s report back to the electorate, and
the elector’s recall of a parliamentarian.

The authors of this article think that at the present stage — in the XXI
century - the imperative model of a parliamentarian’s representative mandate
nevertheless has a number of objective advantages, including constant close
relations between a representative and his electors, political and legal respon-
sibility of a parliamentarian toward his electorate, and presence of a possibility
for a parliamentarian to solve vital problems not solely at the national level, but
at the regional level as well.

It should be mentioned, that at present, the democratic communities in
a number of developed European countries have recognized the need for nor-
mative consolidation of the imperative mandate model, and have directly con-
solidated it in their constitutions. The Constitution of Spain, which contains
a provision that “the members of General Cortes are bound by the imperative
mandate” (part 2 of article 67), can serve as an example of a constitutional
consolidation of that type of mandate.

But in the Constitution of Belarus, the matter of the nature of the parlia-
mentarian’s mandate is not directly solved. However, since article 72 of the
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Constitution and article 9 of the basic Law [Zakon...] directly provide a consol-
idation mechanism for parliamentarian recall, in our opinion, the imperative
mandate of the above persons should be discussed.

3. Free (facultative) mandate of the member of the Parliament

As for the concept of a free or facultative mandate (from the French term “facul-
tatif”, which means “possible, optional”), its essence according to M. Prelo is
as follows: 1) the mandate is general; 2) the mandate is not imperative; 3) the
mandate is not subject to recall; and 4) the approval of parliamentarian’s activity
is not required in the mandate realization [Prelo, 1957: 437]. In connection with
the foregoing information, it should be emphasized that the free mandate model
is regarded as a priority model in the legal science of many European states.
It should also be noted that the parliamentarian’s free mandate is consolidated
practically in all the states of the European Union, including in the Constitutions
of Italy, France, and Poland (the Constitution of Germany is rather an exception
than a rule in this respect; according to it, the free mandate holders are solely
members of the Bundestag, or the lower chamber of German Parliament).

For instance, article 104 of the Polish Constitution directly consolidates the
free mandate of deputies of Polish Parliament. It is specified in part 1 of that
article that deputies are representatives of the people, but they are not bound
by the instructions of the electors. According to the deputy’s oath, members of
Polish Parliament have a right to decide on their own what is useful “for pro-
sperity of the Motherland and benefit of its citizens”.

Yet, realization of the above duties of Polish parliamentarians is not backed
by any legal sanctions, and the consequences of their breach may be of political
type only (for example, according to article 104 of the Polish Constitution, the
refusal of adjuration means renunciation of the mandate). In addition, in prac-
tice, a parliamentarian’s party affiliation exerts a considerable influence on the
stand taken by him in the Polish Parliament.

Undoubtedly, the model of a parliamentarian’s free mandate has some me-
rits. One of the weightiest of them is an absolute elimination of the possibility
for a parliamentarian to defend only purely narrow corporate interests. These
merits are determined by the fact that a holder of the free mandate represents,
as stressed above, the whole nation. At the same time, the thesis of “infallibility”
of the free mandate concept, which is widespread in the constitutional theory
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of many developed states, gives rise to doubts. I see the main drawback of the
above-mentioned theory being that in the allotment of the free mandate to
a parliamentarian, that elective person does not in the least represent the whole
people or nation in the objective reality (as required by the representative man-
date model considered previously). Indeed he represents a certain social com-
munity, such as a local group of persons invested in the vote, and which from
a position of the theory of “free deputy mandate” he is not obliged to represent.

4. A mixed (hybrid) deputy mandate

The Russian scientist P.A. Astafichev is an opponent of the classification of par-
liamentarian mandates, including the two main models of representative man-
dates that are widespread in constitutional law science. The analyst negates the
model of both free and imperative mandates and sees expediency in increasing
the degree of cooperation between a representative and electors [Astafichev,
2006: 228].

Not negating the above-mentioned position in full, it seems that in the XXI
century, the freedom of a parliamentarian’s mandate must not be rendered ab-
solute. At the present stage of development of society and state, the theoretical
postulates about the representative’s free mandate are fully exhausted. We believe
that the above concept has a number of other negative ramifications besides those
mentioned before: the absence of juridical links between the electors and their
representative, the absence of normative consolidated means of electors’ control
of a parliamentarian’s activity, the absence of a parliamentarian’s responsibility
towards his electors, etc.

In our opinion, those defects of a parliamentarian’s free mandate are leve-
led by the concept of a semi-free mandate, which currently is at the stage of its
theoretical formation in constitutional law science. N.V. Vitruk was one of the
first to voice the key moments of that concept in the framework of countries
part of the Commonwealth of Independent States (CIS). The Russian scientist
thinks that a deputy mandate of the representative (legislative) bodies of state
authority may be regarded as semi-free if it is not strictly bound by orders of the
electors and a possibility to recall a deputy for non-fulfilment of those orders.
A deputy recall is possible following a deputy’s culpable non-fulfilment of his
duties, including non-fulfilment by reason of loss of links with the electors or
after actions that tarnish the honor and dignity of the deputy position [Osoboe
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mnenie...]. Thus, the features of both imperative and free mandates make up the
essence of the semi-free mandate, ergo creating its synonymic name: a mixed
(hybrid) deputy mandate.

In its most general form “mixed deputy mandate” is identified with the
availability of the following elements: an election program of a Parliamentary
candidate, a parliamentarian’s report to the electorate, and the elector’s recall of
a parliamentarian. The foregoing list indicates that the parliamentarian’s semi-
free mandate differs from the imperative mandate owing to the absence of only
one inherent element: compulsory orders of the electorate.

5. Conclusions

On the basis of the preceding article, the author thinks that the parliamentarian’s
mixed mandate model, which has already been consolidated in the legislation
of a number of developed European states, will hardly take into account the
organizational peculiarities of the legislative branch in Belarus. Another impor-
tant factor should not be neglected: just like every theoretical model, the above-
-mentioned mandate concept has both advantages (to our mind, they prevail in
the category under review) and drawbacks. The most predominant disadvantage
is the fact that the mandate is only at the stage of theoretical and legislative
formation. Nevertheless, in order to harmonize the system of relations between
a parliamentarian and his electors, it seems necessary to carry out a partial im-
plementation of proven works in the field of legislative regulation based on the
mixed mandate concept. Furthermore, the aforementioned arguments make it
possible to draw the conclusion that at the present stage of Byelorussian state
development, it is reasonable to perform a gradual transition to such normative
regulation of Byelorussian Parliament members, more specifically the Chamber
of Representatives deputies and the Council of Republic members, which would
promote the formation of a mixed mandate model in Belarus. Hence, some
Byelorussian legislative provisions, which regulate the relations that make up
the essence of the mandate, should receive a new interpretation and be subjected
to an appropriate revision. The author of this work believes that in this case,
there is a possibility to get a parliamentarian’s mandate model that will enable
a Byelorussian Parliament member to do the following: come objectively nearer
to his electors, substantially represent their interests in the legislative body of
the state, and serve the highest amount of Byelorussian people productively.
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| Abstract

> Goal - to present a stricter legal regulation and legal understanding of the National
Security Conception’s areas.

> Research methodology — general scientific logical methods were used, including the
system analysis method, the definition method, and the argumentation theory me-
thods. In addition, private, legal methods were used, compromising of the formal
legal method and the comparative legal method.

> Score/results — the article reflects an understanding of the national security of the
Republic of Belarus and threats to its sustainable development. The structure of
national security currently includes 8 areas requiring the assurance of safety. In
relation to each area of security, an analysis of the concept of this area, the main
national interests in this area, and the pertinent internal threats have been re-
searched. It was concluded that the section of the National Security Conception
on the neutralization of threats to national security does not specify measures of
neutralization.

> Originality/value — the work is done by the author independently. The links to cita-
tions and legislation in the article are presented. The article is a review report that
presents the sphere and structure of National Security Conception in the Republic
of Belarus. In the author’s point of view, the goal is achieved.

| Key words: military security, political security, social security, economic securi-
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1. Introduction

The topic of security is a very relevant and concerns every individual’s safety,
health, well-being, and family.

In general, national security is still understood in the traditional military-
-state context as ensuring the security of the state, but the range of national
security areas is expanding due to the inclusion of special addendums in the
term “national security” in relation to the obligation of ensuring security for
human-beings, society, and the state.

National security strategy takes many forms around the world, and there
are certain basic elements that are common in all national security strategies,
without which the strategy is either incomplete or incoherent [DuMont, 2019].

As mentioned in literature, national security is a dynamic and multifaceted
issue that requires a solid yet flexible approach®.

The existing list of national security areas in the Republic of Belarus (mili-
tary, political, social, economic) was supplemented by a number of new direc-
tions that meet the spirit of the times: scientific security, technological security,
and demographic security. The latest areas to be included are information secu-
rity and ecology security.

It has been proposed that the list of national security areas be expand-
ed again, in particular, by adding energy security [Kamenkov, 2019]. Modern
legislation of the Republic of Belarus operates not only the term “security” but
also “safety” and it gave legal definition of the “safety of genetic engineering

2”2«

activities”?, “road safety”?, “drug safety”™, etc.

! National Security Strategy: National Coordinator for Security and Counterterrorism,
Ministry of Justice and Security of the Netherlands (the Hague), [electronic resource]
https://english.nctv.nl/documents/publications/2019/09/19/national-security-stra-
tegy [date of access: 17.02.2020].

2 On the safety of genetic engineering activities. Law of the Republic of Belarus, January 9,
2006, No. 96-Z, [electronic resource] http://www.pravo.by/document/?guid =2012&
oldDoc =2006-9/2006-9(032-091).pdf&oldDocPage = 24 [date of access: 17.02.2020].

3 On measures to improve road safety, Decree of the President of the Republic of Be-
larus, November 28, 2005, No. 551, [electronic resource] http://www.pravo.by/
document/?guid = 2012&oldDoc = 2005-189/2005-189(007-070).pdf&oldDocPage = 1
[date of access: 17.02.2020].

4 On medicines. Law of the Republic of Belarus, July 20, 2006, No. 161-Z, [electronic
resource] http://www.pravo.by/document/?guid = 2012&oldDoc = 2006-122,/2006-
-122(006-101).pdf&oldDocPage = 29 [date of access: 17.02.2020].
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Opportunities for expanding the areas for ensuring national security in the
Republic of Belarus are legally fixed and reflected in paragraphs two and three
of article 4 of the National Security Conception (hereinafter — NSC), approved
by Decree of the President of the Republic of Belarus, where the term “national
security” is broadly defined as the state of protection of the national interests of the
Republic of Belarus from internal and external threats. The NSC specifies modern
national security interests that must be protected, as well as how these interests
are currently under threat and how we can minimize these risks and threats.

The term “national interest” is also defined broadly as a complex of state
requirements to implement balanced interests of the individual, society, and the
state, which will provide constitutional rights, freedoms, citizens’ life quality,
independence, territorial integrity, sovereignty, and sustainable development
of the Republic of Belarus.

The national interests of the Republic of Belarus are conceptual guidelines for
Belarus’s long-term development. They are closely interconnected and cover all
aspects of the life of an individual, society, and the state.

The strategic national interests are ensuring independence, territorial in-
tegrity, sovereignty, the inviolability of the constitutional system, sustainable
economic development, high competitiveness of the Belarusian economy, and
achieving a high quality of citizens’ life.

The NSC determines that the source of a threat to national security should be
understood as a factor or a combination of factors that can lead to a threat to
national security. Threats to national security in the NSC are understood as the
potential or actual possibility of harming the national interests of the Republic
of Belarus.

NSC divides sources of threats into two groups: internal and external.

2. Military security as a part of the National Security Conception
of the Republic of Belarus

“If war is hell, it is also a momentous demographic event. Deaths of combatants
and civilians and flows of refugees can alter the size, age structure, and ethnic mix
of population for years to come” [Cincotta, Engelman, Anastasion, 2003: 104].

In accordance with the NSC, the term “military security” is understood as
the condition (state) of protection of the national interests of the Republic of
Belarus from military threats.
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According to article 4 of the Law of the Republic of Belarus of July 20,
2016 No. 412-Z “On the approval of the Military Doctrine of the Republic of
Belarus™ (hereinafter — Military Doctrine), “military policy” is defined as the
state’s activity aimed at training the Armed Forces and determining the order
and methods to ensure military security, including the prevention of military
conflicts and the military defense of the Republic of Belarus.

The definition of the “military danger” is understood in the Military Doc-
trine as a state of the military-political situation characterized by the interests,
intentions, capabilities, and actions of states (or coalitions of states), as well as
non-state actors, including terrorist and extremist organizations, which under
certain geopolitical, military-strategic, socio-political, and economic conditions
can lead to military conflict.

“Military threat” is fixed in the Military Doctrine (article 4), and is defined as
the highest level of military danger, in which the state of interstate or intrastate
relations is characterized by the actions of another state (or coalition of states),
as well as non-state actors, including terrorist and extremist organizations, in-
dicating a real possibility of a military conflict.

The definition followed the norms of international law®: “military threat”
includes the actions of another state (or states) or extremist, religious, and sep-
aratist movements, as well as organizations located in the territory of another
state (or states), that indicate a real intention to use armed force against the
Republic of Belarus.

According to article 15 of the NSC, the main national interests in the military
sphere are:

1. strengthening a sense of patriotism and a readiness to protect the national
interests of the Republic of Belarus in society,;

2. effective strategic deterrence, regional security, ensuring the maintenance
of peace, and preventing the threat of military use against the Republic of
Belarus;

3. ensuring the protection of independence, territorial integrity, and sove-
reignty of the Republic in case of threat or use of military force against it;

5> On the approval of the Military Doctrine of the Republic of Belarus. Law of the Republic
of Belarus, July 20, 2016, No. 412-Z, [electronic resource] http://pravo.by/document/?
guid =3871&p0=H11600412 [date of access: 17.02.2020].

6 Definition of Aggression. United Nations General Assembly Resolution 3314 (XXIX), 14
December 1974, [electronic resource] http://hrlibrary.umn.edu/instree/GAres3314.
html [date of access: 17.02.2020].
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4. development of the military organization of the state and maintenance
of the level of defense potential corresponding to the capabilities of the
state so that it is sufficient enough to solve problems during peace and
wartime;

5. strengthening international and regional mechanisms for ensuring military
security, partnership, and trust;

6. consistent development and strengthening of military and military-technical
cooperation with the Russian Federation;

7. increasing the effectiveness of the Collective Security Treaty Organization.

In accordance with the NSC (article 35), the main internal sources of military
threats in the military sphere are:

1. weakening society’s sense of patriotism and the willingness of citizens to
defend their independence, territorial integrity, sovereignty, and the con-
stitutional order of the Republic of Belarus, the;

2. minimizing the ability of the Armed Forces to strategically deter aggression
and solve other peacetime tasks, as well as reducing the armed defense of
the country in the event of military operations against it.

The NSC (article 43) states that the main external sources of military threats
in the military sphere are:

1. the desire of individual states (or coalitions of states) to resolve existing
contradictions with the use of military force;

2. proliferation of weapons of mass destruction, their components, as well as
their production technologies;

3. the expansion or creation of military-political alliances in the European Re-
gion or the appropriation of global functions by them, and the strengthen-
ing of their shock and offensive capabilities, which can lead to the disrup-
tion of the existing balance of forces or a buildup of military infrastructure
near the borders of the Republic of Belarus;

4. reduction in the potential and capability of military-political alliances of
which the Republic of Belarus is part of to ensure collective security.

The Republic of Belarus provides its military security based on the prin-
ciples of defense sufficiency and strategic deterrence of potential aggression,
giving priority to non-military means. The Armed Forces of the Republic of
Belarus remain the guarantor of independence, territorial integrity, and state
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sovereignty. Proclaiming the Military Doctrine, which is purely defensive in
nature, the Republic of Belarus proceeds from the fact that not one of the states
is an adversary for it.

Trends in the European region indicate that there is currently no military
threat to the Republic of Belarus. At the same time, there is a military danger
at the level of risks and challenges due to the presence of objectively existing
sources of military threat. The Republic of Belarus condemns any military conflict
as a means of implementing policy and adheres to the principle of peacefully
settling disputes.

3. Political security as a part of the National Security Conception
of the Republic of Belarus

In accordance with the NSC, the term “political security” is understood as the
state of security and protection of the political system from external and inter-
nal threats, ensuring the realization of national interests in all areas of national
security.

Under article 15 of the NSC, the main national interests in the political sphere
are:

1. the observance of constitutional rights and freedoms;

2. the sustainable development of a democratic, legal, and socially responsi-
ble state;

3. ensuring the effective functioning of state institutions in the public interest;

4. achieving a balance of political interests of citizens, public associations,
and the state, as well as a public consensus on key issues of the develop-
ment of the Republic of Belarus;

5. development of civil society, taking into account national traditions and
characteristics;

6. effective anti-corruption actions;

7. the formation of a multipolar world and a system of international relations
based on the supremacy of international law and multilateral cooperation,
ensuring Belarus’s participation in resolving issues affecting its interests;

8. improvement and strengthening of mechanisms for ensuring national and
collective security with the participation of the Republic of Belarus at the
global, regional, and bilateral levels, giving international security a com-
prehensive and integrated character;
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9.

pragmatic interaction with world centers of power based on effective mul-
tilateral and multi-vector diplomacy, strategic partnership and special re-
lations with friendly states, equal cooperation and mutual consideration of
interests;

10. positioning the Republic of Belarus abroad as a democratic legal state,

11.

a responsible and predictable partner, and a donor of international and
regional security;

ensuring the protection of the rights and solidarity of compatriots and Bela-
rusians all over the world for the sake of a strong, prosperous Belarus.

In accordance with the NSC (article 29), the internal sources of threats to

national security in the political sphere are:

1.

N

violation of constitutional rights and freedoms and a breach of the rule of
law;

. the use of political, economic, social, and other types of methods aimed at

destabilizing the Republic of Belarus;

. insufficient level of civil society development;
. artificial aggravation, tension, and confrontation in society;
. the formation and penetration of extremist, separatist, and nationalist ideo-

logy, as well as racial and religious intolerance, along with the emergence
or illegal activity of organizations, groups, individuals adhering and dis-
seminating such views;

. bureaucratization of public administration.

According to article 37 of the NSC, the main external sources of threats to

national security in the political sphere are:

1.

the presence of significant contradictions between the main subjects of
world politics that could complicate the security of the Republic of Belarus;

. geopolitical conflicts of leading states (or groups of states) in the process of

transition from a unipolar to a multipolar world order;

. the use of pressure, including the economy, and resource advantages by

individual states or groups of states to advance their interests;

. interference in international processes of forces that are not recognized

forms of international relations;

. international terrorism, illegal trafficking of dual-use technologies and

equipment, weapons, and ammunition, as well as radioactive, chemical,
biological, or otherwise dangerous substances and materials;
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6. weakening of integration structures and international organizations in

which the Republic of Belarus takes part;

7. the activities of services, organizations, and individual representatives of

foreign states, aimed at causing harm to the national interests of the Re-
public of Belarus.

In the political sphere, the neutralization of internal sources of threats to

national security is ensured by taking measures to remove tension in society,

and to address the mutual responsibility of the individual, society, and the state

for ensuring national security.

4. Social security as a part of the National Security Conception

of the Republic of Belarus

In accordance with the NSC, the term “social security” is understood as a state
of security of life, health, and well-being of citizens, in addition to the protec-

tion of spiritual and moral values of society from internal and external threats.

According to article 12 of NSC, the main national interests in the social sphere are:

. meeting basic social needs of citizens, minimizing the negative conse-

quences of social differentiation and social tension in society;

. ensuring public safety and life safety, reducing crime and criminalization

of society;

. ensuring employment of able-bodied citizens and a decent level of remu-

neration;

. the development of the intellectual, spiritual, and moral potential of socie-

ty, the preservation and enhancement of its cultural heritage, the strength-
ening of the spirit of patriotism;
ensuring the harmonious development of interethnic and interfaith relations.

The largest number of internal threats is foreseen for the social sphere. As

claimed by the NSC (article 32), the internal sources of threats to national security
in the social sphere are:

1.

16
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10.

11.

12.

13.
14.

. unjustified imbalances in the sphere of remuneration and pension provision;
. vocational qualification and territorial imbalance of supply and demand of

labor, low internal labor mobility of the population;

. significant differences in the quality of life of the urban and rural popula-

tion, as well as of the residents of large, medium, and small cities;

. reduction in the working-age population;
. affordable and quality housing insecurity, unresolved housing problems of

citizens;

. insufficient organizational and technological level of development of the

social sphere;

. the lag in the quality of education in a number of promising areas from

the level of the best world educational centers, an insufficient number of
modern, highly qualified, world-renowned specialists;

an increase in epidemic morbidity, an increase in the number of persons
with disabilities;

changing the life values of the younger generation in the direction of weak-
ening patriotism and traditional moral values;

the presence of criminal trends and manifestations in society;

low culture of life safety;

the functioning of sectarian and pseudo-religious groups.

Written in article 40 of the NSC, the main external sources of threats to national

security in the social sphere are:

1.

the weakening of the national and cultural identity of the Belarusian diaspo-
ra, a substantial violation of the legitimate rights and interests of compatriots;

. the expansion of cross-border crime, the activities of transnational or for-

eign criminal organizations and groups associated with attacks on the life,
health, freedom, and social rights of Belarusian citizens.

In the social sphere, the Republic of Belarus intends to become a top 50 coun-

try, known worldwide for its high level of human development by ensuring a high

standard of living for the population, increasing income, improving the pension

system, introducing targeted social assistance, and developing a system of state
social standards.

Employment, disease prevention/treatment, and crime prevention programs,

secondary and vocational education, and preservation of historical and cultural

heritage, etc. play a significant role in ensuring security in the social sphere.
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5. Economic security as a part of the National Security Conception

of the Republic of Belarus

In accordance with the NSC, the term “economic security” is understood as a state
of the economy in which the national interests of the Republic of Belarus are

protected from internal and external threats (article 4).

According to the NSC, article 10 states that the main national interests in the

economic sphere are:

1.

economic growth and increasing the competitiveness of the Belarusian eco-
nomy by means of restructuring, sustainable innovative development, in-
vestment in human capital, modernization of economic relations, reducing
costs, import and material intensity of manufactured products;

. maintaining the stability of the national financial and monetary systems;
. ensuring non-discriminatory access to world markets for goods and servic-

es, raw materials, and energy resources;

. achieving a level of energy security sufficient enough to neutralize the

dependence on external energy carriers;

. maintaining a guaranteed level of food security;
. transfer of modern technologies to the country’s economy mainly due to

direct foreign investment, the availability of foreign credit resources.

In obedience to article 30 of the NSC, the internal sources of threats to national

security in the economic sphere are:

1.

18

outdated technologies and fixed assets, causing high energy and material
consumption, low quality of products;

. lagging behind other countries, primarily adjacent ones, in terms of pace

and quality of economic growth;

. structural deformation of the economy, the predominance of material and

energy-intensive industries, insufficient development of the service sector,
the low proportion of high-tech science-intensive products and slow updat-
ing of products;

. low self-sufficiency in raw materials and energy resources;
. high administrative barriers to business development and entrepreneurial

activity;

. imbalance in economic development, expressed in the growth of total con-

sumption over the real possibilities of the economy;

. adverse conditions for attracting foreign investments and loans;
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8. low diversification of exports and imports of the Republic of Belarus;
9. the growth of non-payments in the economy due to the deficit of working
capital and the high proportion of unprofitable business entities.

As specified by article 38 of the NSC, the main external sources of threats to
national security in the economic sphere are:

1. worsening conditions of foreign trade, attraction of credit and investment
resources due to unfavorable conditions of world markets;

2. adoption of protectionist measures by foreign countries, barriers and dis-
criminatory conditions for the implementation of export-import operations;

3. development of transit corridors, alternative energy transportation systems
available in the Republic of Belarus, targeted limitation of the transit capa-
bilities of the Republic of Belarus;

4. discrimination of the Republic of Belarus by international unions and for-
mations.

The Republic of Belarus is implementing a model of a socially oriented
market economy.

At the same time, the Belarusian economy remains affected by external fac-
tors of influence. A high dependence on energy supplies, significant wear out of
industrial equipment and facilities, high cost of goods, and high import intensity
of manufactured goods leads to a weak competitiveness of Belarusian goods in
the domestic and foreign markets. Problems in the financial sector concern the
financial condition for the real sector of the economy, accelerated growth of
external state debt, insufficient gold and foreign exchange reserves and an in-
crease bad bank loans.

6. Scientific and technological security as a part of the National
Security Conception of the Republic of Belarus

In article 4 of the NSC, “scientific and technological security” is understood as
the state of domestic scientific, technological, and educational potential, which
ultimately help realize the national interests of the Republic of Belarus in the
scientific and technological fields.

In accordance with the NSC (article 11), the main national interests in the
scientific and technological field are:
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1. the formation of a knowledge-based economy, ensuring the development
of science and technology as a basis for sustainable innovative develop-
ment of the Republic of Belarus;

2. creation of new industries and sectors of the economy, intensive techno-
logical updates of the basic sectors of the economy, and the introduction of
advanced technologies in all spheres of society;

3. expanding the presence of Belarus in the world market of intellectual pro-
ducts, high-tech goods and services, mutually beneficial international scien-
tific and technological cooperations, and attracting world-class technolo-
gies to the country’s economy.

According to article 31 of the NSC, the internal sources of threats to national
security in the scientific and technological sphere are:

1. when knowledge-intensive gross domestic product (GDP) is below the criti-
cal level necessary for the reproduction of scientific and technological po-
tential;

2. low innovation activity of the Belarusian economy;

3. inefficiency of the national innovation system, including legislation, infra-
structure for the transfer of technologies from science to production, the
material and technical base of scientific institutions, the financing system,
industry (company) science;

4. unfavorable age structure and insufficient level of training of scientific
personnel.

As it mentioned in article 39 of the NSC, the main external sources of threats
to national security in the scientific and technological field are:
1. restricting access of Belarusian researchers and business entities to the lat-
est technologies, world-class research, and development results;
2. targeted policies of foreign states and companies, stimulating the emi-
gration of highly qualified scientists and specialists from the Republic of
Belarus.

The basic elements of a national innovation system in the scientific and
technological fields have been already formed.

At the same time, the science-intensive GDP and the share of innovative
products in the total volume of industrial production are still at a low level.
We may say that an effective national innovation system has not been created,

20



NATIONAL SECURITY OF THE REPUBLIC OF BELARUS: LEGAL REGULATION OF EIGHT DIFFERENT AREAS

innovative infrastructure has not been developed, and technological equipment
has highly depreciated in value.

7. Demographic security as a part of the National Security Conception
of the Republic of Belarus

Human potential has become a major factor in socio-economic development.
Global demographic trends, especially the aging of the population in developed
countries [Potton, 2012], the rapid population growth in many developing count-
ries, and the increase in migration are increasingly affecting the political situa-
tion, economic status, and ethno-cultural landscape of many different countries
and regions in the world.

In accordance with the NSC (article 4), “demographic security” is under-
stood as the state of protection of society from demographic phenomena and
trends, the socio-economic consequences of which have a negative impact on
the sustainable development of the Republic of Belarus.

As maintained by article 13 of the NSC, the main national interests in the
demographic area are:

1. a steady increase in the population of the Belarusian nation on the basis of
a consistent increase in the birth rate and life expectancy, and a decrease
in the mortality rate;

2. increasing the general level of public health and protecting the health of
mothers and children;

3. strengthening the family as a social institution, the most favorable for ful-
filling the needs of children and their upbringing;

4. optimization of internal and external migration flows, ensuring a positive
balance of external migration of the economically active population.

As is mentioned in article 33 of the NSC, the internal sources of threats to
national security in the demographic sphere are:

1. unfavorable gender and age structure of the population;

2. birth rate that does not provide a simple substitution of parental genera-
tions;

3. decrease in the degree of social needs fulfillment of children;

4. high mortality of citizens at the age most favorable for ensuring reproduc-
tion of the population;
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5. negative transformations of the institution of the family (a high level of
divorces, single-parent families with children, social orphanhood, etc.).

According to article 41 of the NSC, the main external source of threats to
national security in the demographic sphere is: “1. an increase in flow of illegal
migrants to Belarus or through its territory”.

In the demographic sphere, the main priority of state policy is increasing
the birth rate, ensuring expanded reproduction of the population, increasing
the prestige of a strong family, improving the support system for families with
three or more children, reducing mortality, increasing the life expectancy of
the population, protecting maternal and child health, maintaining reproductive
and general public health, and combating illegal migration. The quality of life
of Belarusian citizens in a number of different criteria is inferior to the leading
countries.

The direction of demographic security may be subdivided into several direc-
tions, which is already happening in the modern world today. Scholars have said
that “recent progress in political demography is so new that it is not a required
part of university political science or IR degree programs, and [is] feature[d] in
undergraduate and graduate coursework in only a few academic institutions”
[Cincotta, Goldstone, Sciubba; Cincotta 2010].

8. Information security as a part of the National Security Conception
of the Republic of Belarus

The information sphere is turning into a system-forming factor in the life of
people, societies, and states. The practice of targeted information pressure is
spreading, causing significant damage to national interests.

In accordance with the NSC (article 4), “information security” is understood
as the state of protection of the balanced interests of the individual, society, and
the state from external and internal threats in the information sphere.

Article 14 of the NSC states that the main national interests in the information
sphere are:

1. the realization of the constitutional rights of citizens to receive, store, and
disseminate complete, reliable, and timely information;

2. formation and progressive development of the information society;

3. equal participation of the Republic of Belarus in world information relations;
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4.

transformation of the information industry into an export-oriented sector
of the economy;

. effective public policy information support;
. ensuring the stability of the operation of informatisation facilities.

As it is mentioned in article 34 of the NSC, the internal sources of threats to

national security in the information sphere are:

1.

o))

the dissemination of false or intentionally distorted information that could
cause harm to the national interests of the Republic of Belarus;

. the dependence of the Republic of Belarus on the import of information

technologies, means of informatisation, and information protection, their
uncontrolled use in systems whose failure or destruction can cause damage
to national security;

. inconsistency of the quality of national content with the world level,;
. insufficient development of the state system for regulating the implemen-

tation and use of information technology;

. increased crime using information and communication technologies;
. lack of effectiveness of public policy information support;
. imperfection of the security system for critical IT facilities.

In accordance with article 42 of the NSC, the external sources of threats to

national security in the information sphere are:

1.

openness and vulnerability of the information space of the Republic of
Belarus to external influences;

. dominance of leading foreign countries in the global information space,

monopolization of key segments of information markets by foreign infor-
mation structures;

. informational activities of foreign states, international and other organiza-

tions, and individuals that are detrimental to the national interests of the
Republic of Belarus, purposeful formation of informational reasons for its
discredit;

. the growth of information confrontation between leading world centres of

power, the conduct of foreign countries during struggles in the information
space;

. development of information manipulation technologies;
. preventing the spread of the national content of the Republic of Belarus

abroad;
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7. wide distribution in the world information space of mass culture values
that contradict universal human and national spiritual and moral values;

8. attempts of unauthorized access from the outside to the information re-
sources of the Republic of Belarus, leading to damage to its national inte-
rests.

In terms of informatisation, the Republic of Belarus lags behind the world’s
leading countries. The quality and popularity of the Belarusian national content
remain insufficient.

Protection from external threats to national security in the information
sphere is carried out through the participation of the Republic of Belarus in inter-
national treaties that regulate not only the global information exchange, but also
the creation and use of international global information networks and systems.

9. Ecology security as a part of the National Security Conception
of the Republic of Belarus

“Land degradation, freshwater availability, and population density and change
are important factors that many scholars argue have both influenced the risk of
conflict in the past and will be strongly influenced by climate change” [Clionadh,
Urdal, 2008-2009: 27-33].

In accordance with the NSC (article 4), “ecological security” is understood
as the state of environmental protection, life, and health of citizens from threats
arising from anthropogenic impacts, as well as from factors, processes, and
phenomena of a natural and technogenic nature.

As is mentioned in article 16 of the NSC, the main national interests in the
environmental sphere are:

1. ensuring environmentally friendly living conditions for citizens;

2. overcoming the negative consequences of radioactive contamination of the
country and other emergencies, rehabilitation of ecologically disturbed
territories;

3. sustainable natural resource support for the socio-economic development
of the country;

4. rational use of natural resource potential, preservation of biological and
landscape diversity, ecological balance of natural systems;

5. promoting global and regional ecological balance.
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According to article 36 of the NSC, the internal sources of threats to national
security in the ecological sphere are:

1. high concentration of environmentally hazardous facilities in Belarus, as
their location is near residential areas and life support systems;

2. radioactive contamination of the environment due to the Chernobyl acci-
dent;

3. the formation of large volumes of production and consumption waste with
a low degree of their secondary use and high-tech processing, increased
levels of emissions and discharges of pollutants;

4. insufficient development of legal and economic mechanisms for ensuring
environmental safety, accounting for natural resources, and monitoring
emergency situations and environmental quality.

Article 44 of the NSC states that the external sources of threats to national
security in the environmental sphere are:

1. global changes in the environment associated with climate change, the
destruction of the ozone layer, and the reduction of biodiversity;

2. cross-border transfer of pollutants to the territory of the Republic of Bela-
rus by air and water flows, the penetration of invasive species of animals
and plants from neighboring countries;

3. placement of large environmentally hazardous facilities near the borders of
Belarus and nuclear waste repositories in adjacent territories.

In the ecological field, significant results have been achieved in overcom-
ing the consequences of the Chernobyl disaster. The degree of population and
ecological protection from technological and natural influences in general is ac-
ceptable for the current stage of socio-economic development. At the same time,
the anthropogenic load on the environmental sphere is growing, and measures
to preserve biological and landscape diversity remain inadequate.

10. Conclusions

We may conclude that the National Security Conception of the Republic of
Belarus is a quality, logical, important, and multipurpose document. It is well
suited to protecting the nation’s vital interests. At the same time, it should be

noted that it was designed in 2010 (10 years ago). Though it has helped specify
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the national security vision, new threats have appeared in the form of cyber-
-attacks, climate change threats, food security threats, drug security threats, etc.
The government surely is interested in the stability of the Conception. But the
Conception stability does not mean the automatic protection from threats. The
Conception needs to be actualized.

The experience of foreign counties shows that it is possible to make cycled
actualization of the Conception possible. For example, the strategic cycle of
the National Security Strategy of the Netherlands repeats every three years and
enables the Netherlands to continually protect itself against the development of
threats and risks and intensify the national security approach in a future-proof
manner’. Most of these kinds of national security documents are named “strate-
gy” (Netherlands, USA, France, Germany, Russia, Japan, Spain, Poland, Unit-
ed Kingdom, etc.), “white paper” (Australia, Macedonia, Czech Republic, New
Zealand, Serbia, South Korea, etc.), and most rarely “conception” (Azerbaijan,
Estonia, Norway, Latvia, Georgia).

The modern National Security Concept provides for 8 areas (spheres) of na-
tional security. However, the analysis of national interests in each of the 8 areas
shows that many of them duplicate the content of one other.

The section of the National Security Conception on the neutralization of
threats to national security is not specific at all, set out without specifying mea-
sures to ensure neutralization.
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| Abstract

» Goal — the article deals with the regional administration initiation and evolution
of the Ukrainian lands in the context of statehood origin and national traditions of
governance formation.

> Research methodology — the methodological basis of the work consists in comprehen-
sive, interdisciplinary, systemic and historical approaches to the analysis of regional
administration development. Synthesis, generalization, comparison, observation,
retrospective analysis as well as other general scientific methods were used while
research conducting. In particular, the historical method was applied to realize a retro-
spective analysis of the emergence and evolution of domestic administrative traditions.

» Score/results — democracy, elections, ability to self-organization, restriction of central
power by self-government elements are considered its characteristic elements of
domestic administrative features. National administrative traditions and historical
experience is presented as an important component within the process of introducing
European principles and standards of public administration and reform implemen-
tation in the modern Ukraine.
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» Originality/value — the originality and novelty of the scientific paper lies in the
definition of national administrative traditions that contribute to the adaptation
of foreign experience for the regional administration development and the factors
limiting its use. In modern Ukraine, there are practically no fundamental studies
examining the problems of adapting the European administrative experience in
an organic relationship with the domestic tradition of governance. Therefore, the
research remains relevant in the scientific and practical aspects.

| Key words: regional administration, administrative-territorial structure, national
administrative traditions.

1. Introduction

The need for a comprehensive reform of territorial power organization and the
creation of an effective regional administration was one of the main issues,
among other, Ukraine faced after its independence was reestablished in 1991.
The European perspective of Ukraine caused the need for detailed study of
European principles and standards of governance. The issues of studying and
adapting the European experience of regional administration, as well as the
formation of a national tradition of governance are thoroughly covered in the
works of numerous scholars. In our opinion, the problems of introducing the
best European administrative practices in Ukraine should be examined in an
organic correlation and take into account the national administrative tradition
and history of Ukraine.

Most existing countries have been established and developed as a nation-
-states, while Ukraine became a fully sovereign state only at the end of the
XX century. The modern Ukraine includes territories that had been under the
authority of various empires for centuries. This has influenced the formation of
national administrative traditions.

Prominent Ukrainians (B. Khmelnyckyj, M. Drahomanov, M. Hrushevskyj,
and others) demonstrated new, progressive public administration concepts that
had a positive impact on the future of the state and global administrative science.
Therefore, we have the grounds to speak about the national Ukrainian traditions
of governance. However, due to a number of historical and political reasons,
many progressive ideas have not been put into practice.

Petro Nadolishnyj notes that domestic administrative values can be com-
pared with modern European administrative value systems, consisting of legality,
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democracy, responsibility, accountability, impartiality, integrity, ethics, etc. But
the Ukrainian nation was forced to live according to other people’s rules for
centuries. As a result, there was an abyss between their values and standards
[Nadolishnyj, 2015: 171].

Therefore, it is important to carry out the further development of public
administration and regional administration, not only through the study and use
of the best foreign experience, but also on the basis of national features and
state-building traditions.

2. Origins of Ukrainian statehood

The oldest state formations existed in the territory of modern Ukraine in the mid-
dle of I millennium BC. Greek cities-states Olbia, Chersonesus, and Panticapaeum
were slave-owning, aristocratic or democratic republics with well-developed
state institutions. The people’s assembly united all free citizens, but men older
than 25 years old were the legislative authority in cities.

Written records about the Slavs’ statehood appeared in the XI-XII centu-
ries. In The Tale of Bygone Years, Nestor the Chronicler mentions the creation of
an alliance of Slavic tribes in the middle of the Dnieper, called “Ros” or “Rus”
in the VI century. In the VIII-IX centuries, this alliance united several dozen
tribes with a center in Kyiv and occupied a considerable territory that could be
compared with the size of the Byzantine Empire [Povest vremennykh...].

In the IX century, a large state, subsequently called Kyivan Rus, was formed
in a territory populated by the Eastern Slavs. We believe the foundations of
Ukrainian statehood were laid during this period.

Kyivan Rus was an early feudal monarchy, characterized by a weakness of
central power and fragmentation of territory. Along with the central government,
a local government with princes existed. Central and local administrations were
not separated one from another. The territorial units of the state were headed by
military commanders: foremen, sotniks, and a thousand different chiefs.

The central princes’ power in Kyivan Rus was limited by the people’s self-
-government element — the city council, known as viche. It was not a body of
representatives, but a meeting of all adult men, where unanimity was required
for decision-making. Viche assemblies were irregular; they did not have a clear
status, but still served as a decisive feature of the rule of law in the state as
a means of legitimizing one or another important decision. They considered
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issues related to the whole principality, adopted rulings, elected princes, and
concluded agreements with them. These facts give us reason to consider viche as
a model of “Ukrainian parliamentarism” [Knyazev, Bakaev, Vasylevska, 2010: 7].

The administrative-territorial organization (ATO) in Kyivan Rus, provided
for the division of the state on the lands. The lands were divided into separate
principalities or volosts. A volost consisted of several vervs, and a verv consisted
of several settlements. The largest rural settlement (pogost) was the center of
a verv. The verv was a peasants’ self-government organ, based on the principles
of direct electoral democracy and collective decision-making.

The achievements of the Kyivan Rus statehood include, first of all, the viche
principle, which embodied the idea of the people’s power and the right to in-
terfere in the prince’s affairs. The lack of monarchical absolutism was a charac-
teristic feature of the princely power in Kyivan Rus. While decision making, the
prince always consulted with the boyars. The boyar council (rada) constituted
a counterweight to the prince’s uniqueness [Knyazev, Bakaev, Vasylevska,
2010: 71.

The Galician-Volyn state became the heiress of Kyivan Rus. It existed from
the end of the XII to the middle of the XIV century, and arose as a result of the
unification of Volyn and Galician principalities. As in Kyivan Rus, the central
government in the Galician-Volyn state belonged to the prince, who concen-
trated legislative, executive, and judicial branches of power in his hands. At the
same time, the boyar council played an important role in the state. The boyars
formed a kind of opposition to the prince and defied his aspirations to autocracy
[Vilizhinskyj, Popov, 2016: 31].

In the beginning of the XIV century, Magdeburg Law was introduced in the
cities of the Ukrainian lands. It was granted to cities by the Prince of Lithuania
or the King of Poland and was issued by the Magdeburg Diplomas, which played
the role of the city’s charters. According to Magdeburg Law principles, the city
council (magistrate) was the main body of the city’s self-government. It served
as a city council and court in civil cases, and consisted of voit (head of the magi-
strate), his assistants (burmisters), and two boards, rada and lava, elected by the
city population [Bakumenko et al., 2009: 298].

In Ukraine, the Trans-Carpathian cities, which were part of the Hungarian
kingdom (Khust, Tiachiv, Vyshkovo), were the first to receive the self-government
rights. In 1339, those rights were granted to the city of Sanok, and in 1356, to
Lviv. By the middle of the XVII century, the Magdeburg law existed in most of
the major cities of Ukraine.
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Magdeburg Law formed the European liberalism and democracy founda-
tions. It provided for an elective system of city administrators and court. Thanks
to Magdeburg Law (and later the Lithuanian Charter). Ukraine significantly
differs in its right from Russia, its traditions and nature of legal awareness, and
state creation. The influence of the Magdeburg Law on socio-political, social,
and legal life shaped the new principles of national mentality that were not
characteristic for Russian urban culture, which never knew the Magdeburg Law
norms [Hrabovskyj, Stavroyani, Shklyar, 2020].

It is important to draw attention to the different nature of the relations
between the Galician-Volyn principality and Moscovia with the Mongol-Tatar
state. In the Moscow State, there was a large-scale convergence of local and
Mongol-Tatar cultures, including legal and state ones. While the Volodymyr-
-Suzdal and the Moscow principality recognized the Golden Horde Khan power,
the Galician-Volyn principality acted actively against foreign domination.

Therefore, during this period, the separate traditions of Ukrainian state
governance and the difference in the “historical upbringing” between Ukrainians
and Russians were felt. Later on, it caused the difference between Ukrainian and
Russian mentality [Knyazev, Bakaev, Vasylevska, 2010: 8].

After the collapse of the Galician-Volyn state in 1340, Ukrainian lands were
part of the Grand Duchy of Lithuania, the Kingdom of Poland, as well as the
Hungarian Kingdom and the Moldavian Principality. The Polish-Lithuanian era
of Ukrainian statehood began.

In 1569, the unification of Poland and the Lithuanian-Russian principality
lead to the creation of the Rzeczpospolita — a large feudal federal state. At the
same time, the Grand Duchy of Lithuania, as well as the Polish Crown, remained
independent political bodies with separate administrative departments, including
the treasury, army, and judicial-legal system [Yakovenko, 2018: 131].

The King, the State Council, and the Seim were the supreme state power bo-
dies. The voivodship headed by the voivoda was the largest administrative unit. Sei-
mik played the role of an executive body in the voivodship. Ukrainian voivodeships
of the Rzeczpospolita were divided into lands, counties (poviats), and starostvos.

The Statute of the Grand Duchy of Lithuania, issued in different editions
during the years 1529, 1566, and 1588, became the main legal document of
the state. Its provisions were in force in the Ukrainian lands until the middle of
the XIX century. The second Lithuanian Statute of 1566 radically reformed the
system of government, finally endorsing the idea of a self-governing, gentry state,
similar to the type of major political structures found in the Polish Kingdom.
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The Zaporizhyan Sich, a social-political and military-administrative organi-
zation of the Ukrainian Cossacks, was of great importance for the establishment of
Ukrainian statehood. The Sich was created by the ataman Dmytro Vyshnevecky;j
in 1552-1556. The military Cossack Council, attended by all Cossacks, was the
highest authority in the Sich. The council elected the Chief (koshevyi) ataman,
the Cossack leadership, and solved the most important issues.

The Sich consisted of kurins, or administrative-military units, which at the
same time were self-government communities and separate military divisions
headed by the kurin ataman.

The Zaporizhyan Army had military and territorial divisions. Just like the
army, the Zaporizhyan community was divided into thirty-eight kurins, while terri-
torially it consisted of at first five, and later eight palankas [Yavornyckyj, 2019].

The XVII-XVIII centuries are considered to be the period of the Cossack
state (Hetmanate). In those times, the Ukrainian state finally acquired the form
of the Cossack republic.

The Hetmanate had practically all the signs of the state: a territory with
defined borders, central and local government, armed forces, as well as court and
diplomatic recognition. The General Council (Rada) was the highest authority.
It elected general officers and the Hetman among the nominees proposed by
the Cossack leadership. The Hetman was assisted in administering all internal
governance and foreign policy matters by the government, which consisted of
the general leadership. They implemented the cabinet of ministers’ functions
and at the same time served the general military headquarters [Mycyk, Bazhan,
Vlasov, 2018].

Bohdan Khmelnickyj liquidated voivodeships and poviats, replacing them
with regiments and hundreds. Regiments and hundreds’ administrations were
headed by colonels and centurions (sotniks). City atamans, carrying out not only
military but also civilian power within their competence, ran the cities. The posts
of all government structures were elective.

During the times of the Ukrainian Cossack state, both the Cossack self-
-government and the city self-government under the Magdeburg law existed. At
the turn of the XIX-XX centuries, this principle formed the basis for M. Draho-
manov’s “community socialism” and the Ukrainian People’s Republic Constitution
[Nadolishnyj, 2015: 171].

Thus, during 1648-1657, B. Khmelnyckyj managed to create a Ukrainian
national state, demonstrating progressive approaches to the formation of state
and local government institutions.
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The implementation of democratic governance ideas in Ukrainian history
begins during the Cossack state time. The military-political organization of the
Ukrainian Cossacks is characterized by historians as a Cossack Christian republic
[Bezverkhnyuk, Sakhanenko, Topalova, 2008: 76].

The Constitution by Pylyp Orlyk, which is one of the first European consti-
tutions, is an outstanding creation of Ukrainian and world political and philo-
sophical thought that was founded on democratic principles. Through the elec-
tion procedures of general and other leadership, the Constitution inherited and
normalized the usual practice of the general Cossack parliamentarism of the
Zaporizhian Sich. It introduced representative parliamentarism and ensured
independence from the Hetman’s will for elected officials [Shyshkyn, 2007].
“The capital city of Kyiv and other Ukrainian cities with their magistrates and
with all their legally granted rights and privileges must be strictly preserved.
This is adopted by a special act and entrusted with further confirmation by the
Hetman’s authority” [Dohovory i postanovy..., clause XIII].

Although the provisions of the Constitution by Pylyp Orlyk have never
been practically applied, this document clearly expressed the national idea in
its political and legal sense. The Constitution can be considered in the context
of the development of European legal awareness, which in the theoretical works
of Hobbes, Voltaire, Montesquieu, and Rousseau outstripped its time, clarifying
rather the future than the present.

Only after having compared the ideas reflected in the Constitution by Pylyp
Orlyk with those prevailing in the neighboring states, we would be able to pro-
perly evaluate the meaning of this document. At those times, only England, the
Netherlands and Switzerland began to embody the constitutionalism principles
in political and legal practice. Consequently, it can be argued that the Ukrainian
nation-creation ideals advanced over at least half a century the general socio-
-political development of the Eastern European region states [Knyazev, Bakaev,
Vasylevska, 2010: 17].

3. Ukrainian lands under the other states authority

Thus, we can assume that state entities exhibiting the signs of an indepen-
dent state existed on Ukrainian lands during different time periods. However,
Ukrainians failed to preserve that statehood and fell under the rule of powerful

neighbouring states.
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In 1686, as a result of the peace treaty conclusion between Rzeczpospolita
and the Moscow State, the territory of Hetman Ukraine was divided between the
two countries. In Right-Bank Ukraine, which became part of the Rzeczpospolita,
the regimental-centennial system was gradually replaced by a voivodship-poviat
organization and was finally liquidated in 1714.

On the Left-Bank Ukraine, which joined the Moscow State, the regimental-
-centennial system was preserved for some time. However, during the second
half of the XVIII century, the process of accelerated incorporation of Ukrainian
lands and their inclusion in the imperial system of governance continued. The
Novorossijsk province (guberniya) was created from part of the Zaporizyan and
Hetmanate lands. The Sloboda-Ukrainian province was formed in the Sloboda
Regiment territory. Subsequently, parts of both counties were transferred to
the newly formed Azov province. Provinces were divided into districts (poviats)
[1zha, 2011: 237].

At the end of the XVIII century, as a result of the three partitions of Poland,
the Russo-Turkish wars, and the Hetmanate and Zaporozhyan Sich liquidation,
the Ukrainian lands were divided between the Russian and Austrian empires.

In the administrations of those territories, the emperors relied first and fore-
most on the army and bureaucracy. The imperial bureaucrats, unlike Ukrainian
Cossack leadership and Polish gentry, emphasized centralized governance. Thus,
Ukrainians were part of a political system that radically differed from the one
they were accustomed to.

All administrative power was concentrated in the hands of the governor,
and later in the vicegerent, appointed by the emperor. “The Kingdom” was
divided into 18 okrugs (districts), 12 of which constituted the Ukrainian share
of the region. Bukovina (without an ethnic division) was a separate district
until 1861. Thus, at the end of the XVIII century, the Hapsburg Empire inclu-
ded a large part of Ukraine. The Western Ukrainian lands occupied an area of
70 thousand km? with a population of 3.5 million people — of which 2.4 million
were Ukrainians.

The Western Ukraine entry into the Austrian Empire took place at the time
of modernization reforms. In particular, rural communities were granted self-
-government rights in 1784, while serfdom still existed in the Ukrainian lands
of the Russian Empire.

A general imperial administrative system was introduced in the Ukrainian
lands of the Russian Empire. Governorates general consisting of several pro-
vinces were created. Four governorates general, Kyiv, Kharkiv, Malorossijsk,
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and Novorossijsk, united Ukrainian lands. The full power in the new formations
belonged to the governor-general. He was appointed and dismissed personally by
the emperor and had almost unlimited power (military, administrative, judicial,
and financial) in the territory entrusted to him. By the Tsar’s Decree of 1831,
the Magdeburg Law was abolished for all cities except Kyiv, which ultimately
also had it abolished in 1835 [Bakumenko et al., 2009: 304].

In the second half of the XIX century, the economic development of the
empire, the serfdom abolition, and the acquisition of civil rights by the peasants
led to a call for the reformation of the public administration system. In particu-
lar, the zemska reform, which radically changed the regional administration
system and introduced self-government elements, was of great importance for
the Ukrainian lands.

On January 1, 1864 “The Regulations on Province and Poviat Zemstvo In-
stitutions” entered into force. Zemstvo self-government institutions were created
in 33 provinces. The reform was carried out only in six of the nine provinces
comprising Ukrainian lands, (Kharkiv, Poltava, Chernyhiv, Kherson, Ekateri-
noslav, and Tavrijska). Three western provinces of the Right-bank were not
covered by the reform for political reasons. In those provinces, there were many
people of Polish origin among the landowners, who sympathized with the Polish
national liberation movement. Zemstvos were introduced in Right-bank Ukraine
only in 1912.

Province and poviat zemstvo assemblies and their executive structures —
province and poviat zemstvo boards (uprava) became zemstvo self-government
institutions. In accordance with the Regulations, the zemstvo poviat board
“consisted of a chairman and two members elected for three years by the
poviat zemstvo assembly from the number of persons participating in it”
[Polozhenije..., 1864].

Zemstvo self-government covered almost the entire spectrum of social life.
In particular, medical care in the Ukrainian provinces was improved. While in
1866 there were only 11 poviat zemstvo doctors in the entire Poltava county, in
1876 their number doubled, and in 1904 the number of poviat zemstvo doctors
increased to 75 [Veselovskij, 1909: 704].

Although zemstvo and city self-government bodies were independent within
their powers and did not obey the government administration, they carried out
their activities under the supervision of the governors and the Minister of the
Interior. The governor’s institute in the second half of the XIX and early XX
centuries can be defined as a local government body, which was endowed with
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state authority powers to administer the province, having the right to participate
in the resolution of judiciary issues and the activities of zemstvo, city and class
self-government institutions [Vorobej, 2008: 8].

At the same time, zemstvo and city boards were accountable to the repre-
sentative self-government bodies: zemstvo assemblies and city dumas. Thus, we
can speak of the coexistence of two systems of administration in place: the state
regional administration and zemstvo and city self-government.

The zemstvo formation is a good example of administrative reform. The intro-
duction of electoral, all-class, independent, local self-government was a signifi-
cant step in the political culture development of the country, where the majority
of the population consisted of peasants only just released from the serfdom.

The administrative-territorial division of the Ukrainian lands formed by
the middle of the XIX century had existed until the end of the First World War
(1914-1918). The Ukrainian lands within the Russian and Austrian empires
were in different conditions, which led to differences in their development. The
state organization and administrative system in the Austrian Empire and Austria-
-Hungary, in contrast to the Russian Empire, had a certain set of democratic
institutions. The Ukrainian lands enjoyed some autonomous rights. The regional
and local self-government was available, though it functioned under the strict
control of the central government administration. This general situation largely
contributed to the preservation of Ukrainian and democratic governance tradition
[Bakumenko et al., 2009: 307].

4. Regional administration in the era of the Ukrainian Revolution
of 1917-1920

Despite the fact that the Ukrainian lands belonged to different countries, the
process of formation of the Ukrainian statehood principles did not stop. The
patriotic democratic administrative tradition continued in M. Drahomanov and
M. Hrushevskyj’s writings, which to a large extent became the harbingers of the
Ukrainian national-democratic revolution of 1917-1920.

In particular, M. Drahomanov developed a constitutional draft in 1884 for
the reorganization of the Russian Empire into a decentralized federal state divi-
ded into oblasts. According to the document, local self-government was carried
out at the community level (villages and towns), volost, district (poviat), and
oblast. It was represented by an assembly or elective council. All persons having
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attained the age of 21 had the right to vote and the right to be elected to any
representative assembly [Drahomanov, 1884].

M. Drahomanov consistently adhered to the democracy principles and made
a significant contribution to the development of the national tradition of demo-
cratic governance. He included the right to elect as well as an open public affairs
realization, taking into account minority interests in the list of democratic rights
of the people. After proclaiming freedom as the main goal, the scientist promot-
ed a democratically organized system, in which the interests of the state would
not conflict with the interests of the peoples that inhabit it, as well as with the
interests of each person [Bezverkhnyuk, Sakhanenko, Topalova, 2008: 76].

M. Hrushevskyj presenting his draft of the future constitutional order in the
paper Constitutional Issues and Ukrainians in Russia [Hrushevskyj, 1905], which
further developed Drahomanov’s ideas. Hrushevskyj proposed a mechanism for
national-territorial decentralization of the Russian Empire: the people would
form national oblast councils (seims) by direct secret ballot, and those ones — the
national parliament. National seims would have wide powers to administer their
respective territories.

Due to its high theoretical value, the federal constitutional and legal con-
cept for political independence of Ukraine by M. Drahomanov, which used as
a basis and creatively developed by M. Hrushevskyj, was the focus of domestic
political and legal thought for a long time. It pointed out the most desirable
form of Ukrainian national self-determination. Most of political and legal ideas
by Drahomanov and Hrushevskyj remain relevant in the context of modern state
building. Both thinkers’ ideas for the perfection and development of constitutio-
nal and legal institutions of sovereign Ukraine as constitutional system general
principles, a person’s legal status, a form of the state, local self-government etc.
are very valuable [Komzyuk, 2009: 153].

In 1917, the Ukrainian Central Rada, which was the first elected parliamen-
tarian body in Ukraine’s history, gave impetus for radical changes in Ukrainian
lands. The Third Universal, adopted on November 22, 1917, proclaimed the
creation of the Ukrainian People’s Republic (UPR), an autonomous state within
the Russian Republic, which would become a federation of free and equal people
[III Universal...].

In 1917-1918, the administrative-territorial structure, which created the
division into provinces, was preserved. Provinces were divided into poviats,
volosts, rural communities, and cities. Province, poviat, and volost commissars
of the Central Rada governed local authorities.
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At the same time, M. Hrushevskyj developed an administrative-territorial
system concept, which involved the liquidation of the provincial-poviat division.
His ideas were reflected in the UPR Law “On Ukraine’s Division on the Lands”
adopted on March 6, 1918. According to this law, the UPR would be divided
into 32 lands [Pro podil Ukrainy..., clause 1, 2]. However, the reform failed.
Instead, the commissars running the local self-government bodies, including the
boards, different levels of deputy councils, and land committees, constituted
state administration in the UPR until the end of April 1918.

The UPR Constitution, adopted on April 29, 1918, laid the political and
legal foundation for the establishment of a democratic society, and was of great
importance for the process of the Ukrainian statehood revival. The Constitution
proclaimed the territory indivisible and gave the lands, volosts, and communities
broad self-government rights, thus following the principle of decentralization
closely [Konstytuciya Ukrainskoj..., clause 5].

The Constitution provided for the parallel existence of boards (state admi-
nistrations) and councils (self-government bodies). Article 26 was an attempt to
follow the principle of decentralization and prevent the interference of central
government in local self-government matters. According to article 26, “elected
councils and executive boards of communities, volosts and lands deal with every
kind of local matter. They are the only direct local government authorities:
The UPR ministers only control and coordinate their activities (§ 50), without
interfering with affairs, incumbent to the Councils and Executive boards” [Kon-
stytuciya Ukrainskoj..., clause 26].

The adoption of the Constitution is another indication that Ukraine has
made a significant contribution to the formation of a modern system of European
administrative values and standards.

The progressive, democratic ideas outlined in the Constitution of the UPR
were not implemented, because it never came into force. On April 29, 1918,
the Hetmanate was proclaimed, and thus changed the form of government from
a republic to a monarchy. General Pavlo Skoropadskyj was elected to be the
Hetman.

Through active foreign policy and diplomatic efforts, Skoropadskyj expand-
ed the boundaries of the Ukrainian state to include several poviats and the city
of Mariupol. However, despite this success, Skoropadskyj was forced to give
up power under pressure from his political opponents on December 14, 1918.
After this, the Ukrainian People’s Republic was renewed, and the Directory of
the UPR rule started.
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At the same time, the defeat of the Austro-Hungarian Empire in World War
I and its disintegration created conditions for statehood restoration in the Western
Ukrainian lands. On October 18, 1918, the Imperial Parliament deputies formed
the Ukrainian National Council in Lviv, which on November 1, 1918 proclaimed
the creation of a Ukrainian state in Galicia and Bukovina named the Western
Ukrainian People’s Republic (WUPR).

The reunification of the two Ukrainian republics had extraordinary political
significance for the idea of a united Ukrainian state. The UPR and the WUPR
signed “The Pre-Accession Treaty on further reunification of both Ukrainian states
into one state unit” on December 1, 1918 in the city of Fastov. According to the
document, “the Western Ukrainian People’s Republic as a part of the indivisible
Ukrainian People’s Republic obtains territorial autonomy” [Peredvstupnyj do-
hovir..., clause 4]. After that, the WUPR was renamed the UPR Western oblast.

The Reunification Act embodied the Ukrainian people’s dream about an
independent state. It became an example of Ukrainians’ self-identification, and
their need for ethnic and territorial consolidation. However, in practice, the Re-
unification Act remained purely declarative and the real union was not realized.
The document was denounced at the end of 1919.

In accordance with the Riga Peace Treaty signed on March 18, 1921, the
Ukrainian lands were de facto divided between Soviet Russia, Poland, Romania,
and Czechoslovakia.

The voivodship structure was established on the Ukrainian lands, which
became part of Poland. Transcarpathia became part of Czechoslovakia and was
divided into 14 poviats, and those in turn were split up into 478 communities.
Finally, Northern Bukovina and Southern Bessarabia were ruled by Romania.
The Ukrainian lands between the Prut and the Dniester rivers were combined
with indigenous Romanian territories into one province — Bukovina. The Khotyn
region and Southern Bessarabia constituted the province of Bessarabia.

The Soviet power was being gradually established on the other part of the
Ukrainian lands. The new official name of the state was given to parallel that of
Soviet Russia — the Ukrainian Socialist Soviet Republic (SSR). The Ukrainian SSR
had formal features of an independent state until December 30, 1922, when it
became part of the USSR. Formally, the Ukrainian SSR joined the Soviet Union
on a federal basis. In fact, it was annexed and thus lost its nominal independence.

In the Soviet era, the Ukrainians were in an environment characterized by
authoritarianism and lack of democracy, which was entirely distant from their
mentality. The non-acceptance of the new orders by the Ukrainian people is
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confirmed by the powerful rebellion movement of 1919-1922, which resulted in
the self-proclaimed Kholodnyi Yar Republic, whose authorities were recognized
by dozens of villages and khutors in the territory of the Kholodnyi Yar forest area.
The Republic was sometimes compared with Vandeia; its power was real and
made the invaders to take it into account by the end of the 1920s [Koval, 2020].

The defeat of the Ukrainian national-democratic revolution is explained
by the following internal factors: the lack of consensus on the prospects for the
country’s development, the constant fluctuations between socialist and general
democratic approaches to the country’s reform, the contradiction in the socio-
-economic transformation implementation, and the disregard for the organization
of power “in place”. Some of the external factors included military interventions
of neighbouring states and the fact that Western democracies ignored Ukrainian
needs [Kovbasiuk et al., 2012: 149].

5. Conclusions

Formation of the national tradition of governance and the regional administra-
tion principles took place both on its own and through the adaptation of foreign
origin samples. The democratic character is a characteristic feature of national
administrative tradition. It was reflected in the creation of state institutions; more
specifically, in their interaction with each other and with the public.

Starting from the period of the ancient Ukrainian state, liberalism and a con-
tractual basis of relations between the authorities and the people were typical
features of the Ukrainian political and legal system. Administrative models that
were alien to the Ukrainian mentality were rejected by popular consciousness.

Since the Kyievan Rus times, democratic traditions of governance were
laid down, which were expressed in the limitation of central power by self-
-government elements. The regional administration system was formed, where
local leaders were appointed by the central authorities. The Kyivan Rus was
founded on powerful, self-organized, and self-sufficient communities (vervs),
based on the principles of direct democracy, as well as electoral and collective
decision-making.

A significant contribution to the development of democratic traditions of
governance was made during the Cossack-Republican statehood with its elec-
toral system for all local administrative bodies. The process of democratically
forming Ukrainian national statehood and its many mechanisms, which was
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originally initiated during the Zaporizhian Sich, did not stop despite the fact
that the Ukrainian lands were part of different states.

Local self-government traditions also exist in Ukraine. Administration in
Ukrainian cities and regions was traditionally based on the use of different
historical local self-government forms (Viche law, Magdeburg law, Cossack
self-government, zemstvo, etc.). This corresponded to the general tendencies of
European civilization development.

The progressive development of democratic administrative traditions was
interrupted by the loss of Ukrainian state independence in the twenties of the
last century. The failure to create an independent Ukrainian state in 1917-1920
is explained by both internal and external causes. The main internal reason was
the lack of unity in the actions of Ukrainian national forces that could not com-
promise in the name of national interests. The external causes consisted of the
aggressive imperial policy of Bolshevik Russia and the refusal of Western states
to support the independence struggle of the Ukrainian people. In this context,
we can draw historical parallels with the present, where Ukraine faces a major
socio-political crisis and a real danger of losing its territories due to a lack of
unity amongst the political elite. Historical experience reveals the need for unity
and dedicated work for the sake of preserving the country and its restoration
within the borders of 1991.
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| Abstract

> Goal - the obligation to ensure internal security, constitutional order, and external
security is a necessary condition for the development of any country. It is a condi-
tion that is not influenced by the state system. Only the mechanisms leading to the
achievement of a given objective may be different. The vast majority of modern
states in the international arena establish and maintain units called special services
in order to protect their existence. The work of a given type of agency essentially
involves activities aimed at guaranteeing the protection of the state. Therefore, it
is necessary to compare the operations of current secret services and their officers
against the backdrop of the history of the most popular secret service officer in the
world. This work will answer the question of how far special services can go to ensure
the protection of the state, and whether their actions break the law.

> Research methodology — many research methods were used to fully exhaust the topic
of this dissertation. The analytical method enabled an accurate and multifaceted
picture of certain phenomena found in the activities of the secret services, but most
importantly, it made it possible to show extreme manifestations of law violations
done by secret services officers that will never be met with negative consequences
of the law. The main goal of any given method is to obtain certain empirical con-
clusions. The intuitive and critical methods were then applied. The former had the
task of allowing the consideration of personal conjectures, concepts, and acquired
knowledge while obtaining information necessary to write a given work. The latter
was the perfect complement to the first one. The critical method had the task of
logically justifying the hypotheses by constructive criticism and analysis of the
literature on a given topic.
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> Score/results — the fundamental aim of this article is to prove that the solutions of
legal regulations concerning special services are extremely different from the actual
practice of officers at given institutions. The above will help solve the main problem
of this work, which is to present the opportunism of people who are supposed to
protect and serve the people of their country. Special services, which are subject to
public authority and controlled by supervisory bodies, should uphold the rule of law.
Ultimately, the officers of these services are the lawbreakers. In light of the issues
raised in the paper, this article is a good tool to use for lawyers that specialize in
national security, as well as for officers at the institutions in question.

> Originality/value — the starting point of this work is to determine the essence of spe-
cial service operations. Both intelligence and counter-intelligence services deal with
secret tasks in different forms. The core function of the secret service is to protect the
interests of the state, which is an important value for state security. The task of the
secret service is to protect the legal order of the state in which they serve, but also
to act within the limits of the law for the sake of international peace. Intelligence
and counter-intelligence work usually assumes the form of classified and special
operations. They are aimed at influencing, either directly or indirectly, a dangerous
entity, thus causing a decrease in its political, economic, military, and moral cap-
abilities. Special services are different from other organizations that have the task
of protecting national interests. An important catalogue of rights and obligations
for special services states that they are an important mechanism for preventing and
destroying threats of all kinds with all possible tools. These tools can often violate
fundamental human rights and the democratic rule of law. By using examples from
spying fiction, it is possible to analyze the activities of secret services and assess
how important or unnecessary the services may be.

| Key words: secret service, agent, license to kill, fall of the law.

1. Introduction

Spy fiction first appeared in the first half of the twentieth century as a sepa-
rate genre, and despite many common features with the detective novel, it
differs significantly from that style. Fiction, which relates to a criminal act or
action aimed at detecting the perpetrator, can be a significant source of know-
ledge of cultural patterns before the law [Porter, 2005: 34]. Criminal fiction,
although generic, is related to the narrative theme of detecting and punishing
the perpetrators of crimes, and is constantly changing through the evolution of
cultural norms. The authors of this genre have never doubted the certainty of
solving a crime; the end of the story usually culminates in a clear and peculiar
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explanation by, for example, the detective of the intricate story [Conan Doyle,
2018: 97]. The reader or viewer is often moved when unjustly suspicious chara-
cters are released. The reader is accompanied by a feeling of relief, and until
then, he is constantly waiting for it. He expects certainty that the story will
end successfully. This makes the previous tension not only bearable, but also
desirable. The genre of spy fiction, like a detective story, gives rise to a view of
contemporary and evolutionary attitudes towards the law. The story focuses less
on the procedural aspects of a prohibited act and the sanctions associated with it
and more on the nature of establishing facts and relations between the individual
and the state, especially in the context of establishing the superiority of interests
of one subject over another. Spy history gradually developed as early as the
nineteenth century and became a popular narrative form during the First World
War. A person interested in a novel or film from the spying genre is often faced
with a shocking justification for the main characters’ actions. Usually, special
service officers in these stories have a so-called “license to kill”, which allows
them to commit the most serious crimes. These acts are even hailed as heroic,
justified by necessity, and indeed deserve only condemnation and punishment
from the point of view of the law. This article will indicate that legal sanctions
constitute a social taboo, which is an important element of the spying genre,
indicating that a given fiction offers a broader and much deeper analysis of the
law in modern times than the genre itself, which concerns the detection of crimes
[Cavallaro, 2000: 642—-646].

2. The fall of the law

There are many important differences between detective fiction and spy fic-
tion. Detective fiction focuses on solving a specific crime of one person against
another, usually a murder. In contrast, spy fiction has its roots in narrative
international conflicts, which can include crimes against individuals who are
merely ancillary to political, national, or other types of conflicts [Marquez,
1983: 15]. We observe that detective fiction attempts to explain in principle the
events that have taken place, while spy fiction shows the reader how to bring
the events under control. Often the evidence must be read backwards, deduct-
ed from events. Spy fiction is at the other end of the continuum of traditional
mystery fiction, which begins with the scene, the depiction of characters, and
the customary killing of one of them. The novels about murderers and spies are
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tricky and brutal stories with death in the background and characters waiting
to prevent damage, but criminal fiction looks back and provides evidence of
the extraordinary knowledge, skill, and intelligence of the person solving the
criminal mystery [Buhan, 1916: 34].

This article will analyze Ian Fleming’s novel about the most popular “secret
agent of the secret services” today. James Bond, agent 007, is the superhuman,
two-dimensional hero of the genre, who lives a constant adventure that can only
take place in fiction. Bond is exceptionally handsome, a gentleman refined in his
tastes, invincible, but also an amoral and sometimes even cold-blooded killer.
This article will examine the laws presented in a spy novel to finally show that
espionage is the fall of the law [Fleming, 1959: 12].

James Bond himself indicates that killing people was and is part of his pro-
fession [Fleming, 1958: 66]. Although he never liked to kill, he “did it well” and
quickly forgot about it. As an intelligence officer who had the rare pseudonym of
a double “07, i.e., “license to kill” in the secret service, it was his duty to remain
calm about death like a surgeon during surgery. The title “007” is the number
that gave the agent an official right to kill. It should be noted that Bond acts like
a killer; he fully exercises his privilege and we see in both books and films how
he personally kills his antagonists without showing them a shadow of mercy. He
does not catch them in order to bring them to justice, he simply liquidates them.
The only time Bond hesitates to kill his captured enemy is to force the enemy to
testify or provide necessary information. There is not even the slightest moral
dilemma here to torture or break other inviolable human rights. There are two
traditions in spy history. The first is conservative, supportive of authority, and
makes the implicit claim that agents are fighting to protect something valuable
in society. The second is radical and critical of authority, claiming that special
agents perpetuate or even create false barriers between society and themselves.
Fleming belongs unquestionably to the authors of the first tradition. At every
step, he justifies the necessity of his protagonist’s actions; Bond’s actions are
always morally explained by the vested interest of the state in his service [Carre,
1963: 15, 17].

One of the basic premises of the law is that the state may entrust an indi-
vidual or a group of persons, such as a judge or jury, with the task of establish-
ing the truth about past events, so that appropriate legal consequences can be
ascribed to the offender. In these cases, the guilty parties may be punished, the
perpetrator may be forced to compensate for the past events, or both. The basis
for the imposition of sanctions, the application of the relevant legal provisions
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is the institutional belief that the facts on which the rules are based constitute
a fact that can be established with a certain degree of certainty, which makes
the imposition of the legal consequences in question justified. In this respect,
a significant and perhaps even central function of the legal system is that it is
a mechanism for determining facts and preventing the dissemination of alter-
native narratives for a particular event. In order to accept the legitimacy of the
law, the community within which the law operates must absolutely accept the
truthfulness of the facts of the event. Public perception of inaccuracies, of which
there are more and more, creates scepticism about the validity of the results
of legal procedures and the properties of substantive law provisions, which in
turn leads to the creation of social instability. Rationality and the attempt to
create catharsis suggests that these may be the rules governing what happens
in the courtroom. This is understood only in the context of behaviuor outside
the courtroom that encourages a certain action or omission as an example of an
approach to seeking the truth. This can lead to illusion, illogicality, and even
injustice in the courtroom. Ultimately, it will become impossible to prove or even
distinguish between prohibited and permitted behaviour [Panek, 1981: 215].
A trial is designed to rebuild an event that took place in the near past. It is not
possible to bring about a situation where the aim of the trial decision is to pass
judgements that are acceptable to a society with curved perceptions.

One of the fundamental functions of the law is to establish the truth through
mechanisms such as trials. The consequences of establishing the truth, i.e.,
guilt, innocence, compensation, and punishment, cannot enjoy a kind of public
trust and acceptance if judgments are made with a high degree of uncertainty.
Condemnation or justification becomes much more difficult when good and bad
heroes can be mistaken for each other and the deeds of one can be attributed
to the other. Thus, the inability to establish facts certainly poses fundamental
questions about the legitimacy of the law, since errors in establishing facts
underlying legal consequences thereby invalidate them. There can be no doubt
as to the truthfulness of the facts, limited only to the episodes. Instead, the need
arises to transfer the legitimacy of the law to the larger international political
arenas to clarify moral and cultural norms. The inability to know the absolute
truth of the event or the true identity of the people part of it also reveals this
terrible consequence. That is, understanding that we are essentially alone. There
are no clear indications about who is trustworthy and who is two-faced. Living
in this perspective becomes a journey with a constant risk of betrayal and fur-
ther negative consequences. Man’s life in modern times begins to resemble the
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life of a fictional spy — isolated, distrustful, suspicious, and most importantly,
lonely in his community. The implication is that there is a small difference be-
tween a contemporary man and the hero of a spy novel. Namely, in the life of
a James Bond-type hero, after the mission is over, there is an end to alienation
and isolation, whereas in modern social life there is no relief, intimacy, inner
sense of security, and privacy [Fleming, 1953: 12]. In the modern world, we
are still torpedoed with information about the constant surveillance of every
human being. Most of it is false information, but where does the individual’s
privacy, his or her inviolable rights and freedoms, begin? Only the heroes of this
genre know how to gain privacy and intimacy. A contemporary man becomes
defenceless to isolation; he becomes more and more alienated from life. He
loses the most important of the feelings needed for life — a sense of security and
usefulness. The negative consequences of this loss may be the fall of his faith in
the law and even his choice of death [Leonard, 1986: 38-43].

The state, as a political organization of society, can take various forms.
By bypassing totalitarian states, which know everything about their citizens,
authoritarian states apply a regime in which citizens are cut off from the con-
venience of knowledge and certainty. Living in a circle of democratic states,
we see colossal differences in the way states are run. We are able to imagine
a regime of prerogative states and an abstract treatment of citizens that is open,
where they cannot hide even the most intimate emotional details of their lives
from the omniscient knowledge of bureaucracy. Intimacy is impossible because
privacy is unattainable. This image, although impossible in democratic count-
ries from a theoretical point of view, creates doubts whether it does not exist
in contemporary states of law [Moore, 2009: 13]. Modern technologies and
the latest economic struggles of modern states force us to look at the aspect
of national security, of which the state economy is an indispensable part. The
intrusion into our intimate life is already a modern occurrence and does not
require outdated procedures and means of obtaining information. Nowadays, it
is trivially simple, because each of us uses means that allow the opportunity for
constant surveillance, such as a mobile phone or laptop. This is very common
and increasingly used in Western countries. Ian Fleming presents the secret
services and their knowledge of intelligence bureaucracy as an independent,
emotionless, and ideal organ. Their activities are always justified by the interests
of the whole society, but ultimately, they put into practice the methods and all
the means to trigger general and terrifying authoritarianism. For James Bond,
the game of identity does not generate fear, but amusement. Fleming’s spy is not
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tormented by doubt and confusion. Bond is an impossible paradox of an actual
intelligence officer — a set of qualities that no true individual has. His adventures
with identity do not cause anxiety, because the tone of the novel assures us
that no unpleasant surprises will happen. Indeed, everything in Agent “007”’s
identity is transparent and even blatant, including his expensive taste in branded
clothes, cars, and food, as well as his superhuman strength and unusual appeal
to the opposite sex — all unwavering aspects of his cult character [Fleming,
1954: 59]. His identity is created to oppose contemporary experiences, providing
comfort to the audience if they fear a changing and ambiguous identity. The
certainty of his character is a cornerstone and counterpoint to the existential
doubts that have emerged to define the spy fiction of the late twentieth century
and its philosophy. Unfortunately, this certainty can only work in a fictional
world. Bond could act and he could destroy, as he was free and unlimited in his
choices. The extraordinary clarity of James Bond’s self only serves to highlight
the reality of our experience. When the above agent is allowed to briefly doubt
his role as a professional assassin, he is quickly imprisoned and is assured that
there is a clear and absolute good against evil [Fleming, 1955: 34].

Fleming does not present a discrepancy between the main character’s goals
and the missions set forth by his superiors. Fleming’s British Intelligence works
consistently on the side of good, and evil is presented equally clearly and trans-
parently. The villains in Bond novels are often depicted in a rather cartoon-like
way, and all of them are as polite and elegant as the main character. As a rule,
the villain has exaggerated physical characteristics such as obesity, alopecia, or
other grotesque physiognomic elements. Often, the villain also has a characte-
ristic background in sharp contrast to James Bond’s pure English personality,
which shows the main character even more plainly as a flawless hero whose
worst actions are explained by necessity. Agent “007” leads a treacherous,
amoral, and angry life with all the associated neurotic threats. He does not
consider truth and justice, life and death, except for rare moments of bore-
dom, usually in a bar at the airport, but always in the form of a mere dream
in plain sight and never giving himself the opportunity to become infected
by any doubts. And despite all these antisocial attitudes, he is presented as
a fully devoted hero ready for any sacrifice. It is easy to see that the villains
of Fleming’s novel are more organized gangsters than political antagonists. In
all of Ian Fleming’s novels about the most popular secret agent of the British
Intelligence services, no one has done anything wrong “in English” [Fleming,
1964: 243]. It is not surprising that foreigners are used as villains. To sum up,
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these contrasting caricatures from the world of spy fiction, whose ambiguity
and duality are always present, in reality have very few or no differences be-
tween the protagonist and the alleged villain. As a result, it puts the guardians
of law, public order, and security on equal footing with the criminals [Liptak,
2008: 19]. Not surprisingly, there is a lack of confidence in state bodies and
institutions that are supposed to protect the fundamental rights and freedoms
of their citizens. Breaking the law is morally justified and reveals an inequality
of the law that discriminates against ordinary citizens and favors a few indivi-
duals. In the context of the above considerations, it can be concluded that the
boundaries between authoritarian and democratic states have become blurred,
which ultimately means the fall of the law [Cavallaro, 2000: 647-666].
Noteworthy in spy fiction is the very relationship between the main charac-
ter and the country he serves. The relationship is on a completely different
level than the one shown in crime novels. One of the central functions of law
is to subordinate the relationship between an individual or a collection of in-
dividuals and the state. Crime stories have strongly emphasized a given aspect
of law. Detective fiction made it possible to investigate the expectations and
attitudes of the public towards the legal institutions that have been created.
In stories about law and justice, the law is a benevolent force that reliably re-
stores order and satisfaction in society whenever the villain tries to undermine
it. The state is an orderly construction by law that allows everyone to develop
under its protective cloak because no one will be overlooked or discriminated
against. Members of the community may be expelled from the community only
through the institutions and procedures of prosecution and the justice system.
In a world that is firmly governed by large intelligence and counter-intelligence
agencies, there are many clashes between an individual secret service officer
and corrupt bureaucracy [Cavallaro, 2000: 667-673]. This problematic relation-
ship reflects a growing distrust between legal entities and state institutions.
Each of these institutions is developing rapidly and has become increasingly
involved in many aspects of the social order. Individuals like Bond do not trust
both the bad and the good people. This relationship deepens the presentation
of the state and its organs as a terrifying being, detached from the individual
and his or her needs. Even a smart player like James Bond, a professional spy,
is often a vulnerable victim. A hero full of value and devotion to the state and
its affairs is marginalized, forgotten, and even sacrificed despite such sacrificial
and fruitful service. When he falls into captivity, the state forgets about him
and even renounces him. A hero like agent “007” is deeply skeptical about
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the motives and goals of the state [Fleming, 1963: 89]. He performs all tasks
with clear cynicism because he witnesses those in power commit the most
serious wrongs, even against his most serious opponents, under the cover of
protecting the alleged public good. The attitude of the organs of the state
and of our main character’s superiors often awakens in him the attitude of an
offended rebel who escapes injustice. In this narrative, the state has failed to
provide a protective coat for its elite defender. This creates a sense of use and
disposal of individual citizens, raising anxiety and questions about the purpose
of the law. The long accepted liberal premise of the law, i.e., acting through
state institutions to preserve and protect individual rights and autonomy, is
reversed. The state in this presentation is created and strengthened by law. It
has all the information, and does not disclose it to individuals on the basis of
protecting classified information. In addition, the state in this representation
shall individually and mechanistically separate the enforcement of unrelated
norms from fundamental human moral norms.

Although the state is ridiculed for its control of employment, housing, and
even food or medical supplies, it is, after all, the elite of power and the secret
services that control information and cynically manipulate human feelings of
love, and apply protectionism, which seems devastatingly inhuman, amoral.
Bond is an ideal representation of a person who does not come from the state
elite. His likes, dislikes, and his way of being are very common for the ordinary
people of the world. Yes, he is an outstanding individual, but in the hands of his
superiors, he is only a tool — a means to achieve a goal [Fleming, 1965: 213].
It is in the interest of the state to perpetuate this schism between the elite and
the working classes in order to facilitate paternalistic control. It is not a benign
social hierarchy, which is the source of comfort in a multifamily home where
people happily occupy and know the limits of their place and willingly play the
role of servant or benefactor, but a vision of a darker, divided, and destroyed
community. If the law is intended to organize relations between citizens, that is
respect. There is no room for mobility between classes, and those at the bottom
of the hierarchy are not encouraged to participate in the social enterprise. As
with identity, this aspect of the law promotes alienation, isolation, and despair.
Although often surrounded by luxury goods and beautiful women, Bond cannot
change or improve the social order. Our protagonist is sometimes allowed to
enjoy peaceful breaks between tasks or meet with his boss and receive broad
appreciation for fulfilling his special missions [Fleming, 1956: 104]. Very little
of this autonomy and glamour is combined with the experience of a typical
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reader generation Ian Fleming. Instead, his novels act as an escape antidote to
a post-war society, reducing divisions and stinginess to pleasure [Cavallaro,
2000: 674-6791.

Another aspect of the function of law is to express the morality of the norm.
The law is understood as the occurrence of these norms within a specific culture
or legal order. The classic crime novel reinforces the law and its hierarchy in
social life, as well as confirms norms that are essentially derived from the Deca-
logue. The Ten Commandments of God include, among others, the prohibition of
theft, adultery, or killing. The detective novel strongly consolidates the given bib-
lical norms, showing the violators of the given norms as amoral, unethical types
under a dark star with no future prospects. As with the other aforementioned
aspects of the law, it expresses itself in spy fiction through deep cynicism about
a given aspect of the law, concisely captured in the cult phrase “licensed to kill”,
which is absolutely connected with James Bond himself.

An oxymoronic juxtaposition of the term meaning formal legality, or under
license, of the right to kill is a shocking satire of the most popular cross-cultural
prohibition. Bond is a fancy individual, a spy free from legal restrictions, who
has unusual access to hedonistic and consumeristic pleasures as a consequence
of his unlimited freedom. The character must operate in the land of fantasy, as
no person can be entitled to kill. The idea of such an illegitimate privilege is
destabilizing and frightening, which implies that there may be others in society
acting illegally or criminally or corruptly to achieve their own political goals.
When James Bond is licensed to kill, the law is thus cut off from morality and
ceases to have any authority. Everything is allowed, including lies, theft, adultery,
and other prohibitions mentioned in the Decalogue, because the realization of
the home country’s political program becomes of the utmost importance. Also,
the imagination of the writers of the genre in question seems to have lost its
moral authority and has become at best a joke and at worst a nightmare. In the
course of his narrative, Fleming paints a picture of moral reversal, which is fa-
cilitated by the law. Beginning with a strict morality, the “bad guys” attacked or
killed the “good guys” in Britain, and it is these “good guys” who must avenge
evil. The question of identity and knowledge presented above reappears in the
consideration of a given aspect of the law, and so it is inextricably linked to
the ability of the law to act as the embodiment of moral norms. When a person
like Bond is asked to abandon his true identity and carry out his mission under
falsehood, he loses his own ability to judge and implement a satisfactory mora-
lity. In this way, identity errors infiltrate other areas of legal concern [Fleming,
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1957: 123]. When identity cannot be reliably known, the usefulness of the law
as an expression of society’s moral attitude is greatly reduced. The ultimate act
of illegality, morally and ethically, is that Bond is deprived of his own auto-
nomy and used as an instrument of murder and other criminal activities. This
constitutes a moral decline in the law itself, in its trust and purposefulness,
and in the need to observe it when a social individual is treated instrumentally
[MacCormick, 1978: 53-54].

3. Conclusion

Ian Fleming, in his fictitious adventures of the most famous “secret agent 0077,
created a hero who, for the safety and protection of his country, is ready to do
anything, to break every rule of law and every moral and ethical norm, with-
out suffering any negative consequences or even receiving a moral warning
[Fleming, 1961: 10]. There are no rules. One cannot distinguish between good
and evil if one rejects the narrative put forth by the novelist [Carre, 1963: 212].
The activities of the secret service in the context of the facts presented in the
spy fiction genre clearly break of law [Cavallaro, 2000: 680].
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PUBLIC DANGER AS A SIGN OF A CRIMINAL INFORMATIONAL ACT

Abstract

Goal - to reveal the signs of public danger during informational actions and inactions.
Research methodology — during the research process, methods of system-legal and
formal-legal analysis were used. These methods allowed us to provide an analysis
of the existing criminal legislation of the Republic of Belarus and develop proposals
for its improvement.

Score/results — the public danger signs of a criminal information act are stated.
A criminal informational act is defined as a socially dangerous action or inaction
related to the search, receipt, transmission, collection, processing, accumulation,
storage, distribution, provision, or use of information, prohibited under threat of
criminal punishment.

Originality/value — for the first time, an informational act (action or inaction) is
considered a type of criminal encroachment and the criteria for its criminalization
are determined.

| Key words: criminal informational act, public danger, informational danger,
informational security, information, criminal law prohibition, criminalization of in-
formational acts.

. Introduction

The article examines the signs of social danger of informational acts (ac-

t

ions or inactions), which ultimately lead to its criminalization. A criminal
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informational act is defined as a socially dangerous act, or its omission, that is
prohibited under threat of criminal punishment. These acts can be related to
the search, receipt, transmission, collection, processing, accumulation, storage,
distribution, provision, and use of information. Proposals are formulated to sup-
plement the concept of “risk-challenge-threat” in informational legislation with
the category “danger” to determine the scope of criminal law protection. To dis-
tinguish the signs of public danger in an informational act, it is important to un-
derstand the danger of harming the interests of informational relations subjects
through the commission of an informational act. Establishing a link between
the information characteristics and the public danger of its use is important for
determining the boundaries of informational act criminalization. It is concluded
that under the threat of criminal punishment, an informational act related to
the circulation of information is prohibited, but the information itself cannot
be characterized as dangerous, harmful (malicious), illegal, or prohibited.
A certain act can only be considered dangerous, harmful, illegal, or prohibited
if it uses that information.

2. Criminal informational act

The transformation of our society into an informational society creates new
risks, challenges, and threats that directly affect the issues of ensuring national
security, informational space security, informational infrastructure, as well as
informational systems and resources [Postanovlenie Soveta...]. Russian scholars
T.A. Polyakova, A.V. Minbaleev, and 1.S. Bojchenko indicate that in an era of
transformation of law, the formed triad of subjects (which are the most impor-
tant subjects in the field of informational security) — individuals, society, and
the state — are experiencing the consequences of digitalization processes that
require solving problems in the informational security field using multidiscipli-
nary approaches [Polyakova, Minbaleev, Bojchenko, 2019: 66]. Every branch
of law has its depth of penetration into the types of social relations [Bachilo,
Lopatin, Fedotov, 2005: 18].

Informational law is a regulator of the state policy in the informational
security field, however, a special “depth” of penetration into informational
relations, regarding its protection from socially dangerous encroachments, is
provided by criminal legal means that establish criminality and punishability
of informational acts.
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A criminal informational act is a socially dangerous action or inaction relat-
ed to the search, receipt, transfer, collection, processing, accumulation, storage,
dissemination, provision, or use of information prohibited under threat of crimi-
nal punishment. The emergence of risks and challenges in the informational
sphere can be prevented through the use of administrative and legal regulatory
mechanisms that avoid or minimize them; threats must be neutralized by legal
means, including criminally legal means.

Causing or threatening to cause substantial harm to the interests of an
individual, society, or the state is an objective property of a criminal assault
and is considered public danger. The addition of the category “danger” to the
conceptual series “risk—challenge-threat” in informational legislation is aimed at
creating a system of legal mechanisms to counteract these phenomena by taking
into account the harmfulness of the informational act or its public danger. It is
the presence of public danger that is a material sign of any crime. A crime against
informational security is characterized as a public danger because of informa-
tional impact, interaction of informational relations subjects or their impact on
information, and also crime against informational security is characterized by
special target of crime — informational resources. In our opinion, in the structure
of the sign of public danger it is possible to single out the information danger as
a special sign of the public danger of the informational act. As danger of infor-
mation we can understand the danger of harming the interests of informational
relations subjects by committing an informational act. Informational danger
can be considered the legal antipode of informational security.

Commission of a crime against informational security significantly violate
the order of interaction between the subjects of informational relations, which
leads to socially dangerous consequences (or the threat of them) in the form of
significant harm to the interests of the individual or the state or public interests.
0.S. Makarov and A.L. Bankovsky defined a number of prohibitions that require
an assessment of the public danger and included a criteria for their criminali-
zation, taking into account the general grounds for establishing criminal law
prohibitions. Scholars note that “a lot of norms regarding responsibility for com-
mitting acts in the informational sphere are not provided with positive norms that
determine the rules of behavior, including prohibitions ... so far, counteraction
to destructive informational impact has not received normative legal fixation”.

In order to protect the interests of informational relations subjects, it is
necessary to ensure the criminalization of socially dangerous informational acts,
which should not entail a violation of the logical order and system of criminal
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law. They should also not infringe on criminal legal norms by using norms of
regulatory branches of law. The determination or revision of socially dangerous
acts that cause significant harm or pose a threat of causing substantial harm
to the rights, freedoms, and interests of informational relations subjects is of
paramount importance for addressing the criminalization of informational acts,
as well as improving existing criminal legislation

Crimes against informational security significantly violate the order of inter-
action between the subjects of informational relations, which leads to socially
dangerous consequences (or the threat of them) in the form of significant harm
to the interests of the individual or the state or public interests. O.S. Makarov and
A.L.Bankovsky defined a number of prohibitions that require an assessment of the
public danger and included a criteria for their criminalization, taking into account
the general grounds for establishing criminal law prohibitions. Scholars note that
“a lot of norms regarding responsibility for committing acts in the informational
sphere are not provided with positive norms that determine the rules of beha-
viour, including prohibitions... so far, counteraction to destructive informational
impact has not received normative legal fixation” [Makarov, Bankovskij, 2020].

In order to protect the interests of informational relations subjects, it is
necessary to ensure the criminalization of socially dangerous informational acts,
which should not entail a violation of the logical order and system of criminal
law. They should also not infringe on criminal legal norms by using norms of
regulatory branches of law. The determination or revision of socially dangerous
acts that cause significant harm or pose a threat of causing substantial harm
to the rights, freedoms, and interests of informational relations subjects is of
paramount importance for addressing the criminalization of informational acts,
as well as improving existing criminal legislation.

3. Characteristics of information and public danger

From the point of view of criminal law, informational interactions implemented
within the framework of informational relations involve an interaction using
information as a means of communication between informational relations sub-
jects. Based on the above, it is more appropriate to determine the criminal law
category of “information” not through an attributive or objective approach, but
through a functional cybernetic definition, where the concept of information is
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associated with a person (subject), including his technogenic habitat [see more:
Sedyakin, Kornyushko, Filoretova, 2012: 180; Sedyakin, 2009: 25-131]. Norbet
Wiener was absolutely right when he defined information as having a content
of relations and accordingly related it to relative categories [Wiener, 1983].

Establishing a connection between the characteristics of information and
the social danger of an act is important for determining the boundaries of the
criminalization of informational acts (actions or inactions). The identification
and systematization of the features that characterize information as a legal cate-
gory are important for constructing a mechanism for legal regulation and legal
protection of informational relations. Regulatory acts of various industries are
abound with assorted characteristics of information that affect the mode of its use
(turnover). Thus, the Concept of Information Security of the Republic of Belarus
[Postanovlenie Soveta...] uses the following characteristics of information that
affect the mode of its use: prohibited (article 40), prohibited by law (article 56),
unreliable (articles 40, 45), falsified (40), and illegal (articles 45, 55). The follow-
ing characteristics are also used in the Concept with regard to information: timely,
complete, reliable, generally available, personal, confidential, containing state
secrets, limited distribution, official, secret, documented, protected, and mass.
We have listed only adjectives used in relation to the category of “information”
in the indicated normative legal act, but this list is not exhaustive (it follows the
system of interpretation of the Concept). But even this list makes it possible to
talk about the absence of a general system of characteristics, which is important
for creating a complete and consistent legal mechanism for regulating and pro-
tecting information relations.

A criminal law prohibition protects not only information, but also information
relations. Under the threat of criminal punishment, a socially dangerous informa-
tional act is prohibited if the information is circulated, however, the information
itself cannot be characterized as socially dangerous, harmful (malicious), prohibit-
ed, or illegal. Socially dangerous, harmful (malicious), illegal, and prohibited can
only describe a certain act that uses the information. For example, information
about narcotic drugs used during anesthesia, which may be contained in clinical
protocols and provided by clinical personnel, does not constitute a public dan-
ger, but disseminating that information for non-medical drug purposes may be
a public danger. Inaction in the form of not reporting information that can be
a danger to people’s lives is socially dangerous (article 308 of the Criminal Code of
the Republic of Belarus), but reporting the same information about an objectively
existing danger is a socially useful act, and a deliberately false message about
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the danger is recognized as a crime (article 340 Criminal Code of the Republic of
Belarus) (see also, for example, article 268 “Concealment or deliberate distortion
of information on environmental pollution” and art. 324 “Threat of the danger-
ous use of radioactive materials” of the Criminal Code of the Republic of Belarus).
Thus, information about narcotic drugs and information about danger by itself
cannot be harmful, injurious, or socially dangerous. Public danger can be repre-
sented only by acts committed in relation to particular information or with its
use, while the presence or absence of social danger is affected by a combination
of signs characterizing the content of the information, the acts committed with
its use, and the motives and goals of an individual. The systematization of signs
that characterize information are important for determining the range of acts that
constitute informational danger, and is a prerequisite for systematizing the norms
of legislation regulating and protecting information relations and, in particular,
ensuring the informational security of individuals, society, and the state.

4. Conclusions

The subjects of information relations should be protected from socially dangerous
attacks and be in a state of informational security. Their safety is ensured through
regulation and protection (security) by legal and technical means. A.P. Kuznecov
points out that “the real effectiveness of informational relations depends on how
much they will be provided with legal protection in general and criminal law
protection in particular” [Kuznecov 2007: 168]. Criminal legal remedies for
protecting such relations are the last “argument” in the mechanism of its legal
protection. The emergence of new opportunities for the use of information in
the context of informatization process development entails the need to identify
new types of socially dangerous information acts by taking into account the
challenges, risks, threats, and dangers in the information sphere. There is also
a need to determine the criteria for the criminalization of information acts
using the existing conceptual framework of criminal and information law and
criminological forecasting capabilities. A comprehensive approach to conducting
informational-legal, criminal-legal, and criminological studies of risks, chal-
lenges, threats, and dangers in the information sphere is necessary to ensure the
systematization and improvement of legislation, and the elimination of gaps in
the legislation in order to increase the effectiveness of protecting the interests
of information relations subjects.
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VALUE OF INVESTMENT LEGISLATION FOR THE REGULATION
OF INTELLECTUAL PROPERTY RELATIONS

Abstract

Goal - the aim of the paper is to analyze the possibility and feasibility of applying
investment legislation to regulate intellectual property relations.

Research methodology — the author used general scientific dialectical methods of cog-
nition: analysis and synthesis, deduction and induction. The research also included
private scientific methods of jurisprudence: comparative legal, formal dogmatic,
legal interpretation, legal forecasting, etc.

Score/results — as a result of the research, the author concluded that investment
legislation does not have independent significance when it comes to regulating
intellectual property relations. Investment legislation in the field of intellectual
property is not able to achieve its goals and objectives without the use of traditional
mechanisms of civil law regulation, thus rendering it declarative.

Originality/value — the significance of the conclusions made in the article is that
they resolve the conflict between investment law and intellectual property law, and
contribute to the improvement of legal regulation in this areaa.

| Key words: investment law, intellectual property law, invention, trademark,
copyright.

91



AH/ZIPEV EOTYCTOB

1. BBegeHune

K 4nciy coBpeMeHHBIX TEHAEHIMI pa3BUTUA HAlMOHAJIbHO-NIPABOBBIX CHUCTEM
MOJKHO OTHECTU yCHUJIeHHe BHUMaHH:A 3aKOHOoJaTeJisd K BOIIpocaM UHTeJLJIeK-
TyaJIbHOU COOCTBEHHOCTU U yBeJIMUueHHe o0beMa HOPMAaTHBHOIO Marepuaa,
IIOCBAIIEHHOT0 perjiaMeHTalluy JaHHOU Ipynnsl oTHolleHWH. Hanpuwmep, npe-
ambyJia BcemupHoti Oekytapayuu no UHMesUIeKnMyarbHol COOCMBeHHOCMU, UCXOs
U3 IOHMMaHUA Toro, 4yTo B XXI Beke MUp CTaHeT CBUAEeTeleM YCKOPEHHOU HH-
Terpanyuy 5KOHOMMKM pa3JIMYHbIX CTPaH U pa3BUTHA 0OIIecTBa, OCHOBAHHOI'O
Ha 3HAHUAX, IPOBO3IJIAIIAET, YTO «B TAKUX YCJIOBUAX UHTEJIJIEKTyaJbHasA COO-
CTBEHHOCTb OyZleT Urpath OOJIBLIYIO POJIb B XKU3HeAeATeJIbHOCTH YeJIoBeKa, yeM
Korja-anbo paHblile 3a BCI0 ero ucropuiwo» [Vsemirnaya...].

B TO Xe BpeMs yCJI0)KHEeHNe COLMaIbHO-5KOHOMMYECKHX OTHOIIEeHUH MIpu-
Besio K GOpMHPOBAaHNIO HOBBIX, KOMIJIEKCHBIX OTpacJjell npasa. K ux uuciy,
HanpuMep, OTHOCUTCA MHBECTUI[MOHHOE IIPaBO, KOTOpOe olpefesseTcsa Kak
«COBOKYITHOCTb IIPABOBBIX HOPM, PeryJIMpyIoUux o0ljecTBeHHbe OTHOIIEeHNsA
T10 IOBOAY IPHBJIEUYEHNs], UCIOJIb30BaHNA U KOHTPOJIA 32 MHBECTUIUAMU U OCY-
IIeCTBJIAEMON MHBECTULIMOHHOM AeATeIbHOCTDIO, a Takke OTHOLIEHU, CBA3aH-
HbIe C OTBETCTBEHHOCTHI0O MHBECTOPOB 3a [IelICTBNUs, IPOTUBOpeyaliyie 3aKOHO-
nartenbcTBY» [Besedkina et al., 2015: 21].

OpHOBpeMeHHOe CyllleCTBOBaHNe yKa3aHHBIX TeHeHI[UI IPUBOJUT K TOMY,
4yTO cdepa MpaBoBOro PeryJInpoBaHNA 3aKOHOAATEIbCTBA 00 NHTEJIJIEKTYaJIbHOMN
CcOOCTBEHHOCTU U MHBECTUIIMOHHOI'O IIpaBa HaYMHAIOT IlepeceKkarbcsa. Hamnpu-
Mep, B JIUTepaType IpaBa Ha UHTEJJIEKTyaJIbHyl0 COOCTBEHHOCTb Ha3bIBAIOT
B uncJie «HauboJiee MOMYJIAPHBIX O0bEKTOB MHBECTUPOBAHUA Ha CErOAHAIIHUN
nIenb» [Pushkin, 2012: 21], a Ha JUI[eH3UOHHBIE COTJIAllIEHUs B JaHHOU cde-
Pe pacIpoCTPaHAIT «IIOHATHE MHOCTPaHHBIX MHBecTUnMii» [Labin, 2008: 29].
VkazaHHble TOUKU 3peHus HaXOAAT NOATBEpXJeHNe B [eliCTBYIOLeM 3aKOHO-
nartenbcTBe. Hanpumep, u3 crateu 4 3akoHa Pecriy6iuku besapycs «O0 nHBe-
CTULMAX» CJIeAyeT, YTO K YMCJIy CIIOCOO0B OCyIleCTBJIeHUA UHBECTULIMI OTHO-
cUTCA «IIprobpeTeHre NpaB Ha 00beKTH UHTeJUIEKTyaJIbHON COOCTBEHHOCTH»
[Zakon..., 2013]. A B yacTu 2 ctaTh¥l 14 yKa3aHHOT'O 3aKOHA 3aKPeIIAETCs, YTO
«3a UHBECTOpPaMU [IPU3HAIOTCA NCKIII0UNTe/IbHBIE IpaBa Ha 00beKTH HTeJLJIeK-
TyaJIbHOW COOCTBEHHOCTH>.

B cBow ouepenp u3 cratbu 2 3akoHa P® «O06 MHOCTpPaHHBIX UHBECTULIU-
ax B Poccutiickoii depepauun» ACHO cJiefyeT, YTO NHOCTPAHHBIMU NHBECTU-
LUAMH, IOMUMO IIpOYero, NpU3HAITCA BJIOXEHUS MHOCTPAHHOIO KaluTasa
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B «MMeIINe JJeHEXHYI OIeHKY MCKJIIOUUTEJIbHBIE [IpaBa Ha pe3yJIbTaThl
VHTEJJIEKTYaIbHO! [eATeIbHOCTU (MHTEJJIEKTYyaIbHYI0 COOCTBEHHOCTD)»
[Federalnyj..., 2013].

@daKTUYECKU CKJIAAbIBAETCA CUTYaLUs, IPU KOTOPOI OTHOIIEHUs, Cylile-
CTBYIOIIME TI0 TOBOAY OJHOT'O U TOTO Xe 00BeKTa MEeXIY OMHUMU U TEMU XKe
cy6pekTaMu, OyAyT peryJiMpoBaThCs OJHOBPEMEHHO Pa3HBIMU OTPACIAMU
npaBa. Ha Ham B3rJisA4, 3TO MOXET MOBJIeYb BOSHUKHOBEHHE PeasIbHbIX Ipa-
BOBBIX KOJIJIU3UI, UTO B CBOIO Ouepelb NMpPUBEET K HeolpeaeJeHHOCTH Xa-
pakTepa IpaB yYacCTBYIOUIUX B OTHX OTHOIIEHUAX CYObEKTOB. DTO TOPOXKAAET
HeOoOXO0JUMOCTh UCCJIEOBAHNA BO3MOXHOCTH MPUMEHEHU NHBECTULOHHOTO
3aKOHO/IaTeJIbCTBA [JIA PETyJIMPOBAHUSA OTHOIIEHUI NHTEJIJIEKTYaJIbHOI CO6-
CTBEHHOCTH.

2. Mpobnema onpegeneHns KpUTePUsa BNOXEHUS AeHEXHbIX CPeiCTB
Kak OCHOBaHUS MPYMeHeHUs MHBECTULMOHHOMO 3aKOHOAaTe/IbCTBa
K OTHOLLUEHNAMU NHTENNEeKTYyaNbHON COOCTBEHHOCTU

W3 vactu 1 crateu 1 3akona Pecny6sinku Benapych «O6 NMHBECTULUAX» CIEAYeT,
YTO MHBECTULIUAMU SABJIAETCA JIF000E UMYIIECTBO 1 MHBIE OOBEKTHI IPaXIaHCKUX
IIpaB, IpUHAaJJIeXxaliyie MHBeCTOpY Ha IpaBe COOCTBEHHOCTH, NHOM 3aKOHHOM
OCHOBaHUH, MO3BOJIANIIEM eMy pPaclopsbKaThCsA TAaKUMU 00beKTaMu, BKJIAbI-
BaeMble MTHBECTOPOM Ha Tepputopuu Pecniybiuku besnapych cioco6amy, npef-
YCMOTPEHHBIMU 3aKOHOJATEIbCTBOM, B LIeJIAX MOJIyYeHUs IpuosUIn (JOXO40B)
U (111) AOCTHMXXEHMsA NHOT0 3HAaYMMOTI'0 pe3yJibTaTa JIM00 B MHBIX 1ieJIfAX, He CBs-
3aHHBIX C JIMYHBIM, CEMEIHBIM, JOMAIIHUM 1 NHBIM IOJOOHBIM UCII0JIb30BaHUEM.
U, Kak yXe yKa3bIBaJIOCh BHIIIE, CTAThA 4 JAHHOTO 3aKOHA IIpelyCMaTPUBAET, YTO
npuoOpeTeHue NpaB Ha 0ObEKTH NHTEJJIEKTYaJIbHOU COOCTBEHHOCTHU SBJIAETCA
OJHUM U3 CIIOCOOOB OCYIIECTBJIEHUA NHBECTULIU.

AHanu3upys yKa3aHHbIe [10JI0KeHNs, MOXXHO clieJ1aTh BEIBOJI, YTO MHBECTU-
[[OHHOE 3aKOHOAATEJIbCTBO PaCIpOCTpaHAeTCs Ha OTHOIIeHUA UHTeJIJIeKTyaslb-
HOU COOCTBEHHOCTH, €CJIN:

1) npaBo Ha 0OBEKT UHTEJJIEKTYaJIbHON COOCTBEHHOCTH BO3HUKAET B PE3YJIb-

TaTe BJIOXXKEHUA UMYIIecTBa JINIA,;

2) 1esipio puobpeTeHUs NMpaB Ha MOJOOHBIN 0OBEKT BBICTYIIAET IMOJIyueHNe

IpuOBLIY JINOO AOCTHKEHNE MHOTO 3HAUYNMOr0 pe3yJjbTaTa He CBA3aHHOI0

€ JINYHBIM (AOMAaIIHUM, CeMeNHBIM) HCII0JIb30BaHNEeM;
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Ha BiioxxeHue kanurasa Kak OCHOBaHKEe BKJIIOUeHUs 00beKTOB MHTEJJIEKTY-
aJIbHOI cOOCTBEHHOCTH B chepy MHBECTUIIMOHHBIX OTHOLIEHUI CBU/IeTeJIbCTBYeT
U ymoMHHaeMas paHee cTaThA 2 3akoHa P® «O06 MHOCTpaHHBIX WHBECTULIUAX
B Poccutickoit ®enepariun».

TepMuH «BJIOXeHHe» He NMeeT JIeraJIbHOro onpefeseHus. A B jeKkcuue-
CKOM 3HA4Y€HUM 3TO CJIOBO O3HAYAET «JIEHEeXHYI0 CYMMY, BJIOXKEHHYIO B KaKoe-
-nmu6o npegupusTue» [Slovar..., 1999: 185]. [elicTByiollee 3aKOHOJATEJIbCTBO
He yCTaHaBJIMBaeT B KauecTBe 00sA3aTeJIbHON IPeANOChIKN BO3SHUKHOBEHHUS [IpaB
y [lepBOHAYAJIbHBIX CyObeKTOB (aBTOPOB, IlepBOHAYAJIbHBIX IIaTeHToobIaaTesiei
U BjIaJiesIblieB TOBApHBIX 3HAKOB) HeCceHHe MU MaTepuasIbHbIX (JeHEeXHbIX)
3aTpaT. Ha ocHOBaHMM 3TOr0 MOXHO CA€JIaTh BBIBOJ, YTO MHBECTUI[IOHHOE
3aKOHO/IaTeJIbCTBO HAUYMHAET PEryJIMPOBaTh OTHOIIEHUS 110 IOBOLY OOBEKTOB
HMHTeJIJIEKTyaJIbHOI COOCTBEHHOCTH TOJIBKO B CJIy4ae Iepexofa 3TUX OObeKTOB
K IIPOM3BOJHBIM CyObEKTaM Ha OCHOBAaHNU BO3ME3JHOI'0 AOTrOBOpA.

Ho fmaHHBIN MOAXO0A He BBIIJIAAUT JIOTUYHBIM, IOCKOJIBKY IOJIy4aeTcs, 4To
IIpaBa [lepBOHAYaJIbHOI'O BJIajieJiblia TOBapHOro 3HaKa Jinbo obJiafaTesid naTeH-
Ta He OyOyT OXpaHATbCA MHBECTUIIMOHHBIM 3aKOHOATEJIbCTBOM, a IIpaBa JIMI],
KOTOpBbIe HCIOJIb3YIOT JaHHble 00bEeKThl HA OCHOBAHUHU, HalpuMep, HEeUCKJIIO-
YUTEJIBHOI'O JINIIEH3NMOHHOTO A0roBopa — 6yayT. To ecTb CyOBEKTH, BPEMEHHO
U B OTpaHUYEeHHOM OObeMe HCIOJIb3yIoIie OXpaHsAeMblll 00beKT, OyAyT UMeTh
B OTHOIIIEHUY Hero 0oJiee JIbIOTHBIN peXUM, YeM NpeIoCTaBJiAeTCs ero MoJiHo-
IIpaBHOMY BJIaf(€JIbIly.

[IpencraBideTcsa Takxe, 4YTO caMO 3aKOHOJaTeJIbHOe 3aKpelieHre HeoO-
XOAUMOCTHY MaTepHaJIbHBIX BJIOXKEHHI B KauecTBe MPeJIIOCHUIKY paclpocTpa-
HeHMs Ha OTHOLLIEHUS 110 TIOBOAY 00bEeKTOB MHTEJIJIEKTYaJIbHOI COOCTBEHHOCTHU
MHBECTULMOHHOTI'O 3aKOHONATeJIbCTBA He ABJIAETCA OJHO3HAYHO OIpeeSIeHHBIM.
DTO CBA3AHO C TeM, 4TO (paKTUUeCKU CO3[aHue OXpaHsAeMOoro o0ObeKTa UHTeJI-
JIeKTyaJIbHOY COOCTBEHHOCTH [JIA IepBOHAYaJIbHOIO cyObeKkTa Bcerga oyner
CONPsIXEHO ¢ HeceHHeM OIllpefleJIeHHBIX JIeHeXXHBIX 3aTpaT (HaunHaA OT 3aTpar
aBTOpa NpOU3BeAEHNA XUBOINMCHA Ha XOJICT M KPacKy U 3aKaH4YMBas pacxofgaMu
n3obperareJisg Ha IpoBe/leHNe OIBITOB U IIPOXOX/IeHre MaTeHTHOU npoleay-
pbl). IIpuiMeHeHMe xe MHBECTUIIMOHHOTO 3aKOHOATEJIbCTBA B CYIIECTBYIOIIEM
Ha HaCTOALIMN MOMEHT BHJie IPHUBOJAUT K CUTyalluy, 4YTO MHTEPecH NaTeHTo-
obJiafgaTesis 3a cueT COOCTBEHHBIX CUJI U CPEICTB CO3AABLIETO U 3allaTeHTOBAB-
niero u3o0OpeTeHne ¢ TOYKU 3peHUsA AelCTBYIOIIero 3aKoHoAaTesIbCcTBa OyAyT
MMeTh MEeHbINYI0 [IEHHOCTh, YeM MpaBa JIMLA UCIOJIb3YIOLIero 3TO TEXHUYECKoe
pellleHre Ha OCHOBAHUM JIMLIEH3OHHOI'O JOr0BOpa.
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3. Mpobnema onpegeneHnsa KpUTepus Lenen Ncnonb3oBaHNa 06bekTa
Kak OCHOBAHUS MPUMEHEHUA NHBECTULMOHHOIO 3aKOHOAaTeNbCTBa
K OTHOLLUEHUSAMU UHTeNNeKTyalbHOM COBCTBEHHOCTH

Emte 60JibIlle BOIPOCOB BBI3BIBAET BTOPOY KPUTEPUU pacpoOCTpaHeHNs NHBECTH-
I[MOHHOI'0 3aKOHO/IaTeJIbCTBA Ha OTHOIIEHNA NHTeJJIeKTYaIbHON COOCTBEHHOCTH.
[Ipencrasiisercs, 4TO NoJIyyeHNe NpUObLIN MO0 JOCTIKEHNe HHOTO 3HAaYUMOT0
pe3yJbTaTa He CBA3aHHOIO C JIMYHBIM (JJOMAaIIHUM, ceMeHHBIM) NoTpebieHreM
BBICTYIIaeT He TOJIbKO I[eJIbI0 MCII0JIb30BaHNA 00beKTa NHTeJJIeKTyaJIbHOW cO0-
CTBEHHOCTHU B PaMKaxX MHBECTHUIMOHHBIX TPABOOTHOIIEHNH, a ABJIAETCA IpeJ-
IIOCBLJIKOY NpeloCcTaBjleHrs IpaBOBOM OXpaHbl IOAOOHBIM 00BbeKTaM BooO1e.

HawnbGoJiee sApKo 3TO NOJIOXKEHNE WILIIOCTPUPYIOT HOPMBI TATEHTHOTO IIpaBa.
B oTHoOmeHNY M300peTeHNH 1 N0JIe3HBIX Mojieslell 3aKOHOJaTesIbCTBO B KayecTBe
OIHOTO M3 KpUTepHeB OXPaHOCIOCOOHOCTY BblABUTaeT TpeOoBaHUe IPOMBIII-
JIEHHOH IIPHMEeHNMOCTU. JTO TpeOoBaHUe 3aKpellyIeHO, HallpuMep, B 4acTu 6
nyHKTa 1 ctathu 2 U B yacTu 4 myHkTa 1 cratbu 3 3akoHa Pecniy6smiku benapych
«O maTeHTax Ha M300peTeHus, OoJIe3Hble MOJeJIH, IPOMBIIIJIEHHbIe 00pas3I{bl»
[Zakon..., 2002]. IIpomMbIIeHHAs TPUMEHUMOCTh COCTOUT B TOM, YTO «IIaTE€H-
TOCNOCOOHOE N300peTeHne NOJIKHO ObITh NPUTOHO JJIA IPUMEHEHUA B IIPak-
TUYEeCKUX LesAx. J[pyruMu cjioBaMy, IpefjiaraeMoe TeXHUYecKoe pelleHne He
MOXeT OBITh YMCTO TEOPETHUYECKUM» [Intellektualnaya sobstvennost..., 1993: 76].
JTO O3HAyYaeT, YTO OOBEKT MOTEeHIHAJIbHO MOXeT OBITh BHEJPEH B MacCOBOe
IIPOM3BOJICTBO, A CaMo [IpeJlocTaBjieHre 0XpaHbl N300peTeHNI0 BEIBOJUT €ro 3a
PaMKU UCIOJIb30BAaHUA UCKJIIOUNTEIBHO B I[eJIAX JIMYHOT0, JOMAaIlHero, cemMmei-
HOro norpebjeHus.

HeBo3M0HO 060CHOBATH LieJIAMU JINYHOI'O MCIIO0JIb30BaHUA HEOOXOUMOCTb
NpeAoCTaBJIeHNs IPaBOBOM OXpaHBI TOBApHBIM 3HakaMm. M3 myHkTa 1 craThu 1
3akoHa Pecry6siiiku Benapychk «O TOBapHBIX 3HAKaX U 3HAKaxX 0OC/IyKMBaHU»
[Zakon..., 1993] cieayeT, 4TO TOBapHHIM 3HAKOM (3HAKOM OOCITYKMBAHWUS) MIPH-
3HaeTcs 0003HaueHue, CliocoOCTByONIee OTJIMYMIO TOBAPOB, paboT U (W) yCJIyT
OJHOT0 JIUIIa OT OJHOPOJHBIX TOBApOB Apyrux jull. CiaefoBaTesIbHO, CyIleCcTBO-
BaHUe IPaBOOTHOIIEHU! 110 TOBOAY TOBAapPHBIX 3HAKOB BO3MOXXHO JIMIIIb B paMKax
MPaBOBOI'0 PeryJNupoOBaHMUs KOMMepUecKoro (xo3siicTBeHHOro) obopora. Ha
Hall B3IJIA, MOXHO COTJIACUTBHCS C BBHICKA3bIBa€MBIM B JIUTEpaType MHEHUEM
0 DKOHOMHYECKUX MpeArNoChIKaX 3aKOHOAATeIbCTBA O TOBApPHBIX 3HAKaX, CO-
CTOAIIMX B TOM, 4TO: «[IpoAaBIaM 3HaKu MO3BOJIAIOT BBIAEIUTH UX NPOAYKIHIO
cpeay NPOAYKLNN BBIIyCKaeMOH APYTUMU IPeANpUATAAMUA, U KPOMe TOr0 OHU
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CJIy>kaT rapaHTHhel KadecTBa. [loTpeOuTesn ToXe M3BJIEKAlOT MOJIb3y, TaK Kak
3HAKU yKa3bIBalOT Ha TO, YTO JAHHBIN TOBAp He ABJAeTCA NOAAEIKON U o0Jajaet
JOJDKHBIMU KayecTBamu» [Intellektualnaya sobstvennost..., 1993: 133].

BoJiee Toro — ncnosib3oBaHre TOBAPHOI'O 3HaKa IIpY OCYIeCTBJIEHUY NIpe[i-
NIpUHNMAaTEeJIbCKON IeATEeIbHOCTH ABJIAETCSA YCJIOBHEM He TOJIBKO MpeoCTaBJie-
HU, HO U IPOJI0JDKEHNA OXpaHbl JaHHOro o0o3HaueHus. W3 nyHkra 3 cratbu 20
3akoHa benapycu «O TOBapHBIX 3HAKaX M 3HAKax OOCJIy)KUBAHUA» CJIEAYET, YTO
IIpaBoBasi OXpaHa TOBAPHOI'0 3HAaKa MOXeT OBbITh IpeKpallieHa JOCPOYHO «BCJIeA-
CTBUE HeNCII0JIb30BaHUA TOBAPHOr'O 3HaKa 6e3 yBaKUTeJIbHBIX IPUUMH Helpe-
PBIBHO B TeUeHHe JII0OBIX TpeX JIET [OCJIe ero perucTpanum».

Ha mam B3rjiaf, NoaxoAd, MCI0JIb3yeMbli B IeliCTBYIOIeM NHBECTUIIIOHHOM
3aKOHOJIaTeJIbCTBE, II03BOJIAET TaKXe paclIpOCTPaHUTh ero AelCTBUA U Ha Bce
OTHOUIEHHU 110 MIOBOAY OOBEKTOB aBTOPCKOIO IIpaBa. JDTO CBA3AHO C TeM, 4TO
[IPaKTUYeCcKd HeBO3MOXHO pa3rpaHUuuTh CJIydau HCIIOJIb30BaHUA MOAOOHBIX
00BEKTOB B I1eJIAX U3BJieUeHNs IPUOBLIN JINOO0 B JIMYHBIX, JOMAIIHNX, CeMENHbBIX
nesiax. Kak B JOKTpHHe, Tak U 3aKOHOATeJIbCTBe O0L[eIpPU3HaHO0, YTO Ha3Haye-
HUe NIpor3Be/ieHre He sABJIAETCA YCJIOBUEM IIpeOCTaBJIeHNs OXpaHel. M3 myHKTa
1 crateu 6 3akoHa PecnyOsiuku Benapych «O6 aBTOPCKOM MpaBe U CMEXHBIX
mpaBax» [Zakon..., 2011] cienyeT, 4To aBTOPCKOE MPABO PaCIpOCTPaHAETC A Ha
MIpoM3BeIeHUs HayKU, JINTEpPaTyphl U NCKyCCTBa HE3aBUCUMO OT MX Ha3HAUeHUA.
[Tpu sTOM 3HauUMTeIbHAA YacTh IIPOM3BeJeHNI OXpaHAeMbIX aBTOPCKHUM [IPaBOM
HM3HAYaJIbHO CO3AI0TCA JIA MCI0Ib30BaHUA UCKJIIOUUTEIBHO B LIeJIAX TOPTOBJIN
1 IPOMBIIIIEHHOCTU. MOXXHO COrJIacUThCA CO ClIelyIomuM MHeHneM: «DaxT, yTo
PUCYHOK WMJIY pyroe XyAO0XXeCTBeHHOe IIpOon3BefieHre ObLIN BBIIIOJTHEHBI JJIA
YAOBJIETBOPEHUs NOTPeOHOCTEN IPOMBIIIJIEHHOCTH MJIM TOProBJIY, He JINIIAaeT UX
obecneuniBaeMoii uM AIl oXpaHbl OT HE3AKOHHOT'O BOCIIPOM3BeIeHNs], a B OoJiee
IIMPOKOM CMBICJIE, OT JIF0OOT0 IPYTOTr0 HECAHKIIMOHNPOBAHHOI'O MCII0JIb30BaHUS.
Tort ke Bompoc BCTaeT B OTHOIIEHUH ITyTeBOAUTe e, KaTajJoroB, ajJlbMaHaX0B,
€XeroJHNUKOB, IlepeyHel], TEeKCTOB PeKJIaMHBIX OObABJIEHNY, COOPHHUKOB KYyJIN-
HapHBIX peleliTOB, aHOHCOB, IPOCIEKTOB, peKJIaMHON KOPpPeClOHIeHINH, CHU-
HOIITUYECKUX TabJInL], KOTOPHIE MOTYT UCIOJIb30BAThCA B KyJIbTYPHBIX, HAYYHBIX,
TOPTOBBIX WJIU (PUHAHCOBBIX LeJIAX. DTO XKe MOXHO CKa3aTh U 0 KOMIIbIOTEPHBIX
IIporpaMmax, KOTopble IPaKTU4eCcKH Bcerja co3AaloTcsa B yTUINTAPHBIX L[eJIAX»
[Lipcik, 2002: 59]. [IpuMeHsis cka3zaHHOE BBIIIE K TEME HaIllero 1ccJieJ0BaHus,
MOXHO cJieJIaTh BBIBOA, 4TO Jio0as nepejjaya npas Ha MCIOJIb30BaHue OAOOHBIX
00BeKTOB OyZleT BeI3BaHA MHTepecaMy MOJIyYeHUs NpUObLIN JINO0 JOCTIKEeHNE
MHOT'0 3HAYMMOT0 pe3yJibTaTa.
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OpHako aHa/JM3 AeCTBYIOLIEro 3aKOHOAaTeIbCTBa IPUBOJUT K BEIBOAY
0 TOM, 4TO caM (akT nepeaauu NpasB Ha MCIOJIb30BaHNE 0ObEKTOB aBTOPCKOIO
NpaBa, He NMeIOINX Ha MepBHIl B3IJIAJ YTUJINTAPHOI0 XapaKkTepa, Takke OyeT
00yCJIOBJIeH YKa3aHHbIMU IeJIAIMU. DTO CBA3aHO € TeM, YTO B COOTBETCTBUU C IIyH-
kxtoM 1 cratbu 35 3akoHa Pecniy6snku Benapych «O6 aBTOPCKOM NpaBe U CMeX-
HBIX [TpaBax» 110 o0lleMy NpaBUJIy AollyckaeTcs 6e3 corsacusA npaBoobsiagaTesis
«BOCIIpOM3Be/leHre [IPaBOMEPHO ONyOJIMKOBAHHBIX IIPOU3BeeHUI 11 OOBEKTOB
CMEXXHBIX ITpaB B € JUHUYHBIX SK3eMIUIApax (PU3NIeCcKUM JINIIOM UCKITI0UUTETIBHO
B JIMYHBIX 11es1AX (A1 JIMYHOI0 MCI0JIb30BaHus, 6e3 pecieJoBaHN:A NPAMO WU
KOCBEHHO KOMMepUecKHUX Iesieii)». To ecTh UCNOJIb30BaHNe 00BEKTOB OXpaHse-
MBIX aBTOPCKHM IIPaBOM HCKJIIOUMTEJIBHO B JIMYHBIX L[eJIAX BOOOIIe He CBA3aHO
¢ nepefaveil Kakux-Jnbo0 IpaB Ha HUX B JTOTOBOPHOM IOPsAAKeE.

4. BbiBOAbI

W3 npoBeleHHOTO B HACTOsAIIeN cTaThe MCCIeJOBaHUs MOXHO ClieIaTh BHIBOJ,
YTO KCIIOJIb30BAHHBIE B AeMCTBYIOIIEM 3aKOHOAATeIbCTBe KPUTEpUU He Jal0T
[IPaKTUYeCKOM BO3MOXHOCTH OIIpele/INTh KPYT OTHOIIEHUII 10 IIOBOAY OObEeKTOB
HWHTeJIJIeKTyaJIbHON COOCTBEHHOCTH, CIIOCOOHBIX BBICTYNATh IIpeIMETOM KUHBe-
CTHULMOHHOIO IIpaBa. AHA/IM3 XapaKTepa dTUX OTHOIIeHU! [103B0JIseT FOBOPUTD
0 TOM, UYTO MHBECTHULIMOHHOE 3aKOHOAATEJIbCTBO JOJIKHO PaclpOCTPAHATHCA
IIpaKTHUYecKy Ha JItoOble cjiyyau UCIOJIb30BaHUA OOBEKTOB MHTeJJIeKTyaJIbHOM
COOCTBEHHOCTH.

B 3T0I1 cBA3M OTKPHITEIM OCTaeTcs psAA BOIpocoB. OTinyaeTcs U o0beM
Y XapakTep IpaB NHBECTOPOB Ha 0OBEKThl MHTEJIJIEKTYaJIbHON COOCTBEHHOCTU OT
obbeMa U XxapakTepa IIpaB MHBIX o0JiafaTesiell 00beKTOB MHTeJJIeKTyaJIbHOI cO0-
CTBEeHHOCTH? Peryiupyorcs jiv IpaBa MHBECTOPOB Ha 00beKTH NHTeJIIeKTyaJlb-
HOU COOCTBEHHOCTU MHBECTUIIMOHHBIM JIN0O0 rPa’kJaHCKUM 3aKOHOAaTeJIbCTBOM ?
W3MeHnseTca i IpupoAa pas Ha 00beKThl MHTeJIJIEKTYaJIbHOH COOCTBEHHOCTHU
[IpY UX [lepexojie OT epBOHaYaJIbHbIX CyObeKTOB K IIPOU3BOJHBIM HACTOJIBKO,
YTO OHU BBIXOJAT U3 IIpeAMeTa I'PakJaHCKO-IIPaBOBOI'0 PETyJIMPOBAaHUA U CTAHO-
BATCA MHBECTULMOHHO-IPaBOBEIMU? MOKHO Ji1 BooOIIe, He Ipuberas K HopMaM
rpaXxJaHCKOI'0 3aKOHOATeJIbCTBA, yPEeryJIMpoBaTh OTHOIIEHN B chepe UHTeI-
JIeKTyaJIbHOM cOOCTBEHHOCTH MHBECTUIIMOHHBIM IIPABOM, B 00beMe BBIXOAAIINM
3a paMKHU JieKJIapaTUBHBIX HOpM? O4eBHIHO, YTO BCE yKa3aHHBIE BOIIPOCH! pe-
IIAI0TCA He B I0JIb3y MHBECTULIMOHHOrO IIpaBa.
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Bce ckazaHHOe IPUBOAUT K BBIBOJY, YTO MHBECTULIMOHHOE 3aKOHOAATEJIb-
CTBO B 00JIaCTH peryJINpOBaHNs OTHOIIEHUH UHTeJJIeKTyaIbHON COOCTBEHHOCTH
He MMeeT CaMOCTOATEeJIbHOTO 3HaueHus, He ClIocOOHO 6e3 MCIOJIb30BaHUA Tpa-
JUIMOHHBIX MeXaHNU3MOB IpaXKIaHCKO-[IPaBOBOI'O peryjanpoBaHUA JOCTUTHYTh
IIOCTaBJIEHHBIX LleJiell U 3afjady 1 UMeeT B KOHEYHOM UTOTre AeKJapaTUBHBIN
xXapakrep.
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CONTENT OF CRIMINAL RELATIONSHIP
IN THE CONTEXT OF APPLICATION OF SEPARATE NORMS OF CRIMINAL LAW

Abstract

> Goal — improving the legislative regulation of the institution of the statute of limi-
tations for criminal liability in the legislation of the Republic of Belarus, improving
and deepening the theoretical framework on the statute of limitations for criminal
liability.

> Research methodology — on the basis of the analysis of theoretical provisions on the
criminal law relation, an analysis of its implementation, as well as the presence of
each of the elements of the criminal legal relationship, in the case of the implemen-
tation of the statute of limitations has been conducted.

> Score/results — the reason for the study is the impossibility of restoring the violated
crime of legal relations due to the implementation of the statute of limitations for
criminal prosecution in the existing legislative consolidation.

> Originality/value - in the science of criminal law of the Republic of Belarus, there are
no theoretical studies regarding the statute of limitations for criminal liability, the
regulation of the application of this legal institution is not well developed. Earlier,
no attempts were made to analyze the implementation of criminal law relations in
the case of applying the statute of limitations.

| Key words: criminal law relations, content of legal relationship, subject of crimi-
nal legal relationship, tort, legal capacity, legal personality, object of criminal legal
relationship
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1. BBegeHune

CyuiecTByIOIIMie HOPMBI YT'OJIOBHOTO IpaBa MpeayCcMaTpUBAIOT psAL OCHOBA-
HUH, [IpY HAJIMYMK KOTOPHIX JIUIIO, COBEpIIUBILIee pecTyIlsleHre, MOXeT ObITh
0CBOOOXIEHO OT YrOJIOBHOI OTBeTCTBEHHOCTU. TeM He MeHee BCTaeT BOIIPOC
0 peajy3ally yroJIOBHOI'O IIPaBOOTHOIIEHNA B I1eJIOM U HaJIN4WsA 3JIeMEHTOB
CTPYKTYPHI TaKOBOT'O B YaCTHOCTHU, KaK B cjIydyae C [IpUMeHeHUeM I0JIOXKeHUN
0 JeATeJIbHOM pacKasgHUU U UCTeUeHHeM CPOKOB IaBHOCTH.

B cBolo ouepeib fJaHHaA npobJyieMaTiKa OCJIOXKHACTCA B TOM YHCJIe CaMUM
[IOAXOJIOM K OIlpeJieJIeHHI0 TOHATHA YT0JIOBHO-IIPABOBOT0 OTHOLIeHHA. Tak, B Cy-
niecTBYIOIel J0pUANYECKO JIuTepaType HeOAHO3HAYHBIM U CIIOPHBIM OCTaeTcs
BOIIPOC KaK oIlpefieJieHNsA Kpyra cy0beKTOB YTrOJI0OBHOI'O IPaBOOTHOIIEHNs, TaK
1 00beKTa yroJOBHO-IIPAaBOBOI'O OTHOLIEHHUS.

B maHHOI1 cTaThe He CTaBUTHCA 3a/lauya pa3pelinThb BhIIeyKa3aHHBIN CIIOP
0 TIPUPO/Ie U OlpeJieJIEHHUI0 OT/Ee/IbHBIX 3JIEMEHTOB YTOJIOBHOT'O [TPABOOTHOIIIE-
HUA — BBUAY OOIIKMPHOCTH JAaHHOTO BOIlpoca. MEbI monbeiTaeMcs pacCMOTPeTh Pl
WHCTUTYTOB OCBOOOXJEHUA OT YTOJIOBHOU OTBETCTBEHHOCTHU C TOYKU 3pEHUA
peasiM3alyuy yroJoBHO-IIPABOBLIX OTHOIIEHU!, B 4acTH Kacarouelcs Haau4yus
coAepkaHUA yroJIOBHO-IIPABOBOI'O OTHOIIEHUA.

2. OcHOBHAaA YacTb

C opmasibHOI TOUKY 3pEHUS PEACTABIIAETCS BO3MOXHBIM I'OBOPUTH O HAJTUINHN
YTOJIOBHOTO IIPAaBOOTHOIIEHNS B KOHTEKCTe MpUMeHeH!:A MO0 HOPMBI YTOJIOBHO-
ro Kojlekca, JInbo ke JI0 Havasia ee MpUMeHEeHUs B CJIyYae ¢ OTeJIbHBIMU BUJaMU
YTOJIOBHO-TIPABOBBIX OTHOIIIEHU, KaK TO PeryJIATUBHBIE YTOJIOBHO-IIPABOBHIE
OTHoOIIIeHUs. B cBo0 ouepe/ib, pacCCMOTpPEB KaX/Ibli 13 BIIOB YTOJIOBHBIX IPaBO-
OTHOIIIEHN, MbI He CMOTJI1 000CHOBATh, KaK M He HaIIJIM KaKoro-Jirbo 000CHO-
BaHUsA OTHeCeHNs IPUMeHEeHUs CPOKOB JJaBHOCTH NPUBJIeYEHHU K YTOJIOBHOU OT-
BETCTBEHHOCTH K HAYaJTy JeUCTBUS KaKOMY-JIOO0 13 BUOB YTOJOBHO-IIPABOBBIX
OTHOIIIEHUH.

Panee HaMu paccMaTpHBAIOCh HAJIMYKe YTOJOBHOTO MPAaBOOTHOIIEHUS IPU
MpUMeHeHUU JaBHOCTHBIX CPOKOB C eCTeCTBEeHHO-IIPaBoBOM mo3uiiuu. He Hatigsa
peasibHOro 000CHOBAHUA CYIIECTBOBAHUSA YTOJIOBHBIX TPABOOTHOIIIEHUN B JJaH-
HOM KJII0Ye, CTOUT B3TJIAHYTh Ha MPAaBOOTHOIIEHNE U CPOKU AABHOCTU C MO3U-
TUBUCTCKO! INepCHeKTUBBl U 00paTUTHCA K COJIEP)KaHUI0 YTOJIOBHO-IIPABOBHIX
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OTHOIIEHUH. B JaHHOM KOHTeKcTe Neped HAMU BCTaeT BOIIPOC, HAJIMYECTBYIOT JI
KaXJIpli1 13 5JIeMEHTOB YI'0JIOBHOI'O IIPAaBOOTHOIIEHNA IPU IPUMeHeHNY HOPMBI
0 CpOKax JIaBHOCTH IPUBJIEYeHUA K YTOJIOBHOU OTBETCTBEHHOCTH?

s nmoucka peleHus ONKMCaHHOUN IIpo6JieMaTUKU cjefyeT [JIA Hadasa
omnpeAesIuThCA, YTO MBI IOHUMAaHMNEM I0J] CTPYKTYPOM yroJIOBHOTO IIPaBo-
OTHOILIEHMA B LIeJIOM U ero 3jJieMeHTaMM B 4acTHOCTHU. Tak, ¢ mo3unuu ooduiei
Teopuu npasa CTPYKTypy NPaBOOTHOIIEHUA COCTABJIAIT «CyObEKTHl [IpaBo-
OTHOIIeHNA (yIpaBoMo4YeHHbIe 1 06s3aHHbIe JINIA), CoJiepXkaHue IPaBOOTHOIIIe-
HUA (CyOBEeKTUBHOE TIPABO U CyObeKTUBHAs I0puuueckas 06513aHHOCTD), OOBEKT
npaBooTHoIeHus» [Chervonyuk, 2006: 185].

B Hayke yrosoBHOro npasa OOJIBIIMHCTBO yY€HBIX IIPHEePXUBAIOTCA BBI-
meyKa3aHHOU CTPYKTYPH! IpaBooTHolIleHusa. OCHOBHEBIEe pa3HorJjacus Kaca-
I0TCA MHTepIIpeTali OTAEeJIbHBIX 3JIeMEHTOB CTPYKTYPhl IPAaBOOTHOILIEHUA.
Ha maHHOM acmekTe MBI M OCTaHOBMMCA B JajibHelilieM, Korjaa O6yaeM pac-
CcMaTpHUBaTh CyObEKTOB, OOBEKT U COAepKaHKe YIOJOBHOI'O IPAaBOOTHOIIEHNA
C TOYKM 3peHUs peajn3aliy CPOKOB JaBHOCTU IIPUBJIEUEHUA K YIOJIOBHOM
OTBETCTBEHHOCTH.

OTBeuas Ha BOIIPOC O HAJIMYMU U peasiu3alliy OTAeJIbHBIX 3JIeMEeHTOB
CTPYKTYPHI YT'OJIOBHOT'O NIPABOOTHOIIEHUA, OCTAHOBUMCA Ha KaXXJOM U3 HUX
B otAesibHOCTU. CyObeKTaMu NMPaBOOTHOIIEHUI CUMTAIOTCA €ro y4acTHUKHU,
nMelolre cyObeKTUBHEIE [IpaBa U lopuandeckye o0sA3aHHOCTU. B uteparype,
Kacalomerica obueil Teopuu npasa, cyobekTa IIPaBOOTHOLIEHNsA HAJeJIAT
onpejeJIeHHbIMHU NIpU3HaKaM{, KaK TO: IPaBOCyObeKTHOCTb, IPaBOCIOCO0-
HOCTb, [eeclioCOOHOCTD U eJIMKTOCIOCOOHOCTD. Bee nepeuncieHHble IPU3HAKU
XapaKTepHBI He TOJIbKO JUIA IIpeJicTaBJIeHus cyObeKTa B O0leTeopeTu4ecKoM
cMEIcJIe, HO, IO HallleMy MHEeHMI0, HaJleJIAI0TCA U B 0TpacjieBOM IIpaBe.

B ciiydyae ¢ yroJIoBHBIM IMpaBOM MBI IMeeM [eJio, KaK IPaBmJio, C TpeMs
TUnaMu cyobekToB. C 0JHOI CTOPOHBI, 3TO FOCYAapCTBO B JiMlle IPaBOOXpaHU-
TeJIbHBIX OPT'aHOB, C IPyToi — JINIIO, COBEpILUBIIee MpecTynsieHne. He crout
Takxe 3a0bIBaTh O TAKOM CyObeKTe IpaBOOTHOIIEHNUs KaK OTepIeBIINI.

B Hacrosiee BpeMs aKTHBHO HcCCJIeyeTcsA BONPOC BbIAeJIeHUs oTepIeB-
1ero B KauecTBe cyObeKTa yroJIOBHOTO NpaBooTHouleHusA. Tak, A.B. Cymaues
B CBOEM AMCCEPTAlMOHHOM HCCJIeJOBaHUN OTMevaeT ciefnymolee: «OQHUM U3
CaMOCTOATEJIbHBIX CyObeKTOB YyTOJIOBHOTO IPAaBOOTHOIIEHNsA, C MOMEHTa COBep-
1IeHusA BpeJONIPUYMHAIOIIEro AesHNs, IPelyCMOTPEHHOI'0 YTOJIOBHBIM 3aKOHOM,
ABJIAETCA [IOCTPAJlaBIINI, PeaJu3yIoUil CBOM UHTEPECH B Xojie MIpeIMeTHO-
-IpaKTUYeCKON 1 NO3HaBaTeJIbHON NPaBOBOM AeATesIbHOCTU. [locTpamaBmnii
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obJiafaeT onpejieJleHHBIM 00beMOM CyObeKTUBHBIX IIpaB U I0PUANYECKUX 005-
3aHHOCTeN, XapaKTepu3yIOIIUX ero Kak epcoHuUINpPOBaHHOTO cyObeKTa yro-
JIOBHOT'O TIPaBOOTHOIIIeHUs» [Sumachev, 1997: 67].

B tom uuncne A.C. KypbaHoBa, paccMaTpuBasi B CBOeM HcCJieJOBaHUU CyOb-
€KTOB YI'OJIOBHO-IIPABOBOTO OTHOIIEHH:A, TOBOPUT O MOTEpIeBlIeM CJIeAylo-
mee: «CyuTaeM HecllpaBeJIMBBIM TO, YTO MOTEPHEBIIMI 4aCcTO OCTaeTcs BHe
YTOJIOBHO-TIIPABOBLIX OTHOIIEHU!. B cBA3M ¢ 3TUM B paboTe npejsiaraercs 3akpe-
IIUTH B YTOJIOBHOM 3aKOHOZATeJIbCTBE B KaueCTBe CyObeKTOB YTOJIOBHO-IIPABOBBIX
OTHOILIEHUH IoCcyAapCcTBO, IpecTyHUKAa U noTepresuero. Ilorepnepumnii ABA-
eTcsl CyObeKTOM YTOJIOBHO-TIPABOBOI 3auuThl» [Kurbanova, 2010: 83].

MbI CKJIOHHBI KOHCOJIMANPOBATHCA C JAHHBIMM YTBEPKACHUAMHU, TaK Kak
oTeprneBLNi (IocTpafaBLInii) ob1agaeT Kak OpUANYECKOl 3aHTEpPeCOBAaHHO-
CTBIO B CBA3M C IPUYMHEHHBIM eMy Bpe[loM, TaK U ollpe/leJIeHHO! B 3aKOHe COBO-
KYITHOCTBIO IIpaB U o0sA3aHHOCTell. JlaHHbIe [TpaBa U 0053aHHOCTHU 3aKpeIlieHbl
B TOM 4MCJIe MaTepyuaJIbHBIMU HOpMaMU yTOJIOBHOT'O IIpaBa, KakK TO IMPUHIUI
paBeHCTBa rpakAaH IepeJl 3aKOHOM, I'yMaHu3Ma, 1 00J1a1al0T TaKOH 11eJIbIo yIo-
JIOBHO! OTBETCTBEHHOCTH, KaK BOCCTAHOBJIEHIE COIMAJIbHON CIIPaBeIJIMBOCTH.

BrlmenssioxkeHHOe NOJBUraeT HaC Ha BKJIIOUEHUe B HallleM KCCJieJOBaHUU
[IOTepIeBIIero B CyObeKTH YyTOJIOBHBIX IPABOOTHOIIEHUI 1 COOTBETCTBEHHO Ha
paccMoTpeHHe ero MpHU3HaKOB Kak cyObeKTa IpaBOOTHOIIEHNs], HapaBHe C ro-
CyAapCcTBOM U JIMIIOM, COBEPIIMBIINM IIpecTyIljieHue.

Kak oTmeuasioch Bhillle, CyObeKT IPABOOTHOIIEHUA 001afaeT pAAOM OT-
JIMYUTEJIbHBIX IPU3HAKOB AJIA [IpMBJIeueHN JIMla K Yr0JI0BHON OTBETCTBEHHO-
CTU 3a COBepILeHHOe MpecTyIUJIeHNue, a, 3HAUUT, U [IPU3HAHUSA ero cyObeKToM
YTOJIOBHO-IIPAaBOBBIX OTHOLIEHUH. JINI0, coBepIIMBIIIee IpecTyIljIeHue, 00513aHo
obJ1afaTh TAaKMMU NpU3HaKaMu cyObeKTa MPaBOOTHOMIEHN s, KaK IPaBoOCIOCO0-
HOCTb U JIeJTUKTOCIIOCOOHOCTD.

Taxk, B o01lell Teopyuu MpaBa NPaBOCYyObEKTHOCTb «3TO CIIOCOOHOCTH OBITh
cyobekToM npasa. [IpaBocyOBbeKTHOCTD BKJIIOUaEeT B ce0sA cieAyIolrie KOMIIOHEeH-
TBI: IPABOCIIOCOOHOCTH, J1eeclIoCOOHOCTD, IeJINKTOCIoCOOHOCTh» [Chervonyuk,
2006: 186]. B cBoro ouepenp, COrJIACHO HOpPMaM Y20J108HO020 Kodekca Pecnybtuku
Benapycw, 1A npuBJiedueHNs JMIa K YTOJIOBHON OTBETCTBEHHOCTH HEOOXOAM-
MO Hajiluue psAa yCJIOBHUM, Cpeld KOTOPBIX — JOCTHXEHNe YCTaHOBJIEHHOI'O
BO3pacTa 1 BMeHAeMOCTb. B JaHHOM KJII0Ye MBI TOBOPHM O TOM, YTO IpU HaJIU-
YMHY JAHHBIX yCJIOBUI JIMIIO, COBepLIMBIIee NpecTyIyleHre, ob1afaeT AeJIUKTO-
CITIOCOOHOCTBIO U, KaK CJIEACTBUE, IPABOCYOBEKTHOCTBIO, & COOTBETCTBEHHO fB-
JisieTcsA CyObeKTOM yroJIOBHO-IIPABOBBIX OTHOILIEHUM.
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JlaHHbBIe pU3HaKU cyObeKTa IPaBOOTHOIIEHU HAAEJIAIT JIMI0, COBEp-
IIMBIIIEE TTPECTYILJIEHNE, TPABOCIIOCOOHOCTHI0. DTO, B CBOKO OUEPEh, TOPOXK/IAET
y HEro KOMILJIEKC TIpaB 1 005I3aHHOCTEH B yTOJIOBHO-TIPABOBBIX OTHOIIEHHUSX KaK
[0 OTHOLIEHUIO K TOCYJapCTBY, TaK U MO OTHOIIEHUIO K MOTEPIEBIIEMY.

ITox mpaBOCIOCOGHOCTHIO TIOHUMAETCsI «[TPU3HABaeMast rocy1apCTBOM 0OIIast
BO3MOXHOCTbh CyOBeKTa UMeTh MpeyCMOTPEHHbBIE 3aKOHOM IpaBa U 06:13aH-
Hoctu» [Chervonyuk, 2006: 187]. B cBoo ouyepenp, IPUMEHsA CPOKU JaBHO-
CTH TPUBJIEYEHUA K YTOJIOBHOI OTBETCTBEHHOCTH, MBI TEM CaMBIM YCTpaHseM
MPaBOCIIOCOOHOCTH JIUIIA, COBEPIIUBIIErO MPECTYIUIEHNEe. B TaHHOM KJTI0Ye He
MpeJICTABJIAETCS BO3MOXHBIM TOBOPUTh O TOM, UTO MPECTYIHUK CITOCOGEH BhI-
MOJTHUTHh CBOU OOA3aHHOCTH IO OTHOIIEHHIO K TOCYJApPCTBY U MOTEPIEBIIEMY.
Beb CPOKM JJaBHOCTH MIPUBJIEUEHUS K YTOJIOBHON OTBETCTBEHHOCTH SIBJIAIOTCS
MMIIePaTUBHBIM UHCTUTYTOM, KOTOPHBIN 00s513aTejieH K IPUMeHEHUIO.

He cTouT 3a0bIBaTh U 0 TAKOM CyObEKTE YrOJIOBHO-ITPABOBBIX OTHOIIEHUH,
Kak rnoTepiieBinii. [I[puMeHsist CpDOKY JaBHOCTHU MPHBJIEUeHUA K YTOJIOBHOMH OT-
BETCTBEHHOCTH, MBI JIMIIIAE€M JIUIO ITPABOCIIOCOOHOCTH KaK TAKOBOH, JIUIIAEM
BO3MOXHOCTH peajin3aliy Mpaea, 3aKJII0YaIerocs B BOCCTAHOBIEHUHN €ro
HapYIIEHHBIX MPaB 1 BO3MeEIIeHNU MPUYNHEHHOTO Bpe/a.

Takum 06pa3oM, MHOTHE U3 OTAEJIbHO B3AThIX MHCTUTYTOB YTOJIOBHOTO IIpaBa
C 00IIIeTEe0PETUYECKO TOUKY 3peH!s] MOHUMAaHUs IPaBOOTHOIIEHUs MOTYT OKa-
3aThCs «BBIOPOIIIEHHBIMU 32 GOPT» YTOJIOBHO-IIPABOBBIX OTHOIIIEHUI. Tak, MHTepe-
CyIOII1ie Hac MHCTUTYThI UCTEUEHHs CPOKOB JJaBHOCTU MIPUBJIEUEHNs K YTOJIOBHO
OTBETCTBEHHOCTHU U EATEJIBHOTO PAaCKasHUA peau3yIoTcs 6e3 oCcyIlecTBIeHUsA
006513aHHOCTY TOCYIapCTBa B JIMIlEe ITPABOOXPAaHUTEbHBIX OPraHOB MPUBJIEYb
JIVITIO K YTOJIOBHOI OTBETCTBEHHOCTH, a JIULIO, COBEPIIMBILIEE [IPECTYILIEHUE, HE
npeTepreBaeT HeGJIAronpUsATHbIE MOCTEACTBU COBEPIIIEHHOTO MPECTYIJIEHUA.

B ToMm uricJie He TpefCcTaBIAeTCss BO3MOXKXHBIM TOBOPUTH O peanu3aliiu Mpas
MOTEPIEBILIErO B CIyYae ¢ MpUMeHeHeM CPOKOB TABHOCTH MPUBJIEYEHH K YTO-
JIOBHOH OTBETCTBEHHOCTHU. B TaHHOM KOHTEKCTe He UAET peub O BO3MEMeHUN
MOPaJIbHOT'0, UMYIIECTBEHHOT'O JINOO (HPU3NUECKOro Bpeaa.

YTO x€ OTHOCUTEJBbHO COJIEpKaHUs MTPABOOTHOIIIEHUs, OHO BHITEKAET U3
MPaBOCIOCOOHOCTU CyOBEKTOB YIOJIOBHOTO NMPaBOOTHOIIEHNA, OIMCAHHOTO
BhIlIe. Tak, «COAepXaHUe MTPABOOTHOIIEHUS COCTABJISAIOT CyOhEKTUBHBIE TIPaBa
U 1opugnYeckrie 065 13aHHOCTH. DTU 3JIEMEHTHI MTO3BOJIAIOT CYyAUTh O XapaKTepe
Y LleJT1 TPaBOOTHOIIEHUs» [Lazarev, 2007: 239].

B ropuanueckoil JiuTepaType pasjiMdyanT Ipuandeckoe U (pakTUieckoe
coflepxaHue MpaBooTHolleHuA. KOpuanieckoe cojiepxaHue — BO3MOXHOCTh
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COBepIlleHNs Olpe/esIeHHbIX AelCTBUH YIIPaBOMOYEHHBIM JIMLOM WA HeoO-
XOMMOCTbD BBIITOJIHEHHUS T€X WJIM UHBIX JeHCTBUI 00S3aHHBIM JIMIIOM, a TaKXe
Heo0X0IMMOCTb COOJTI0/IEHNS 3alPEeTOB, YCTAHOBJIEHHBIX HOpMaMH npaBa. dak-
TUYECKOEe COAEPKAHUE COCTABJIAIOT PeasibHbIe EHCTBUA MO OCYIIECTBJIEHUIO
CyOBEKTUBHBIX MPAB U BHIMIOJTHEHUIO I0PUIMYECKUX 00s3aHHOCTEN.

B comepaHuU yTOJIOBHOT'O MPABOOTHOIIEHUA TaKXXe BO3MOXHO BBIEIATH
KakK I0pUINYeCcKoe, Tak U (GaKTUIECKOe COJlepKaHue.

Tak, y rocyZjapcTBa eCcTh IIPaBo MO MPUBJIEUEHHUIO JIUIIA, COBEPIIMBIIEr0
MpeCTyIUIEHNE, K YTOJIOBHOM OTBETCTBEHHOCTU. B cityuae ¢ 03 10p3 MBI TOBOPUM
0 HAJIMYUM TIPaBa rocylapCcTBa Ha MpUBJIeYeHNE JIUIA K YTOJIOBHON OTBETCTBEH-
HOCTHU 32 COBEPIIEHHOE MPECTYIUIEHNE, KOTOPO€e BKJIIOYAET B ce0sA IeJTbIi pAa
YTOJIOBHO-TIPOLIECCYATBHBIX U YTOJIOBHO-UCIIOJTHUTEIIBHBIX MIPABOBBIX MEXaHU3-
MOB [0 peajiM3anuy JaHHOTO paBa. B cBOI0 ouepeb peasn3arysa JAaHHOTO MpaBa
05 ¢pakmo mopasymMeBaeT Mo co00¥ peasibHOe MPUHATHE MPABOBBIX PEIIEHUI
U TIOCTAaHOBJIEHUH B BU/IEe MPUBJIEYEHUS B KaUyeCTBe OOBUHAEMOI0, TIPOBEIEHIE
CJIeICTBEHHBIX AEHCTBUM, BEIHECEHHE TTPUTOBOPA Cyaa U T. .

B cBOI0 ouepenn y JiMila, COBEPIIUBINErO MPECTYIJIEHNE, IOPUINIECKIM
coZilepXXaHreM MMPaBOOTHOIIEHUs BBICTYIIAIOT MPaBa, 3aKpellJIeHHbIE COOTBET-
CTBYIOIUMU HOPMaMU Ye0JI108H020 K0deKcd, Ye0I108HO-NPOYecCyWTbHO20 KOOeKCa
U Y20JT08HO-UCNOJTHUMETbHOZO0 KoOeKca U 0053aHHOCTh OTpakeHHasA CaHKIMen
TOU CTaThU, KOTOpPAsA UM ObLIa HapylieHa. MakTUUYECKOe COJIepKaHue XKe 3a-
KJTI0YaeTCsl B IPUBHECEHNM UM 3asIBJIEHUH, TPOTECTOB, OTBOJOB M COBEPIIEHU
WHBIX AeHCTBUI, KaK TO XO[aTalicTBO 00 yYCJIOBHO-AOCPOYHOM OCBOOOXAEHUN
HaNpaBJIEHHBIX HA peaIn3alyio 1 3aI[UTY ero Npas, a 0053aHHOCTh PeaJIN3yeTCs
B CJIyYae BBIHECEHHA OOBHMHUTEJILHOT'O MPUTOBOPA U OTOBITUA UM HaKa3aHWA,
MpeyCMOTPEHHOTO TIPUTOBOPOM Cy/Ia.

TakuM 06pa3oM, TOBOPUTH O IOPUNYECKOM U (PaKTUUECKOM COAEPKAHUM
YTOJIOBHO-IIPABOBBIX OTHOIIEHU BO3MOXHO JIUIIb B CJIyYae UX PeasibHOU pea-
JIN3alWu, TO €CTh UCTIOJTHEHU 00A3aHHOCTEN U pean3ali MpaB KaXaoro n3
cyOBEKTOB YIOJIOBHOT'O MPaBOOTHOIIEHUA. B CBOIO oYepe/ib CPOKU AAaBHOCTU
TIpUBJIEYEHUS K YTOJIOBHOW OTBETCTBEHHOCTH [I€JIAI0T HEBO3MOXHBIM HaIlOJTHE-
HUEM COJIepXaHUs CTPYKTYPY YTOJIOBHOTO IIPaBOOTHOIIEHUA BBUY TOT'0, UTO
roCyJapCTBO He MPUBJIEKAET JIUIIO, COBEPIIUBIIEE MPECTYIJIEHUE, K YTOJOBHOM
OTBETCTBEHHOCTH, MTPECTYITHUK COOTBETCTBEHHO HE MpETEePIEeBAET MOCJIEACTBUSA
CBOEro HEeMpaBOMEPHOT'O MOBeAEHUs, CBA3aHHOIO C MPUBJIEYEHNEM €ro K yro-
JIOBHOUM OTBETCTBEHHOCTH, A MOTEPIIEBIITNI HE MOXET PAaCCUUTHIBATh HA BOC-
CTaHOBJIEHHE CBOUX HApYIIEHHBIX [PaB M BO3MeIlleHre Bpe/a.
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MbI onpefesTINCh, YTO B CJIyyae ¢ peajr3aluell CPOKOB JaBHOCTU IMpU-
BJIEUEHUs K YTOJIOBHON OTBETCTBEHHOCTH B YTOJIOBHO-TIPABOBBIX OTHOIIEHHAX
HEBO3MOXHO TOBOPUTH O HAJTUYUM COAEPKAHUS MTPABOOTHOIIEHUS KaK TaAKOBO-
ro. Termeps HEOOXOAMMO OTBETUTH Ha BOIIPOC O HAJIMYUK OOBEKTA YTOJIOBHOT'O
MPABOOTHOIIEHUS MIPYU PEAJTN3AINU CPOKOB JJABHOCTU MTPUBJIEUEHUS K YTOJIOBHOM
OTBETCTBEHHOCTH.

[To OTHOMIEHUIO K OIpefleJIeHUI0 0OOBEKTa MPAaBOOTHOIIEHUS B O0IIenpaBo-
BOI TEOPHH, KaK 1 HayKe yTOJIOBHOTO MpaBa HeT eJUHOOOPa3HOro NOHMMAaHUA.
CorJiacHO MO3UIUH, pa3AessaeMOoil GOJIBIIMHCTBOM YU€HBIX, «O0BEKTHI MPaBO-
OTHOIIIEHUI CTOJIb K€ Pa3HOOOPAa3HbI, CKOJIb MHOT'OOOPa3HBI PeryJiMpyeMblie
MpaBoOM OOIIECTBEHHbBIE OTHOIIEHMA». B COOTBETCTBUM C 3TOU TEOPHEH yCIOBHO
MOJHO BBIZIEJTUTh TPU OCHOBHBIX BH/1a OO'HEKTOB:

* MaTepuaJsibHble 6s1ara (JeHbI', Bemy, [IeHHOCTH, 3apaboTHas 1jara, coo-
CTBEHHOCTH);

* HemarepuasbHbIe 6J1ara (340poBbe, OTITyCKA, Harpabl, BOMHCKUE 3BaHU,
HENPUKOCHOBEHHOCTH JXKUJIMIIA, HEMTPUKOCHOBEHHOCTD JINYHOCTH, TaliHa
MePENnyCKY, YeCTh U JOCTOMHCTBO);

* TOBeEeHNE WK pe3yJIbTaT MoBeAeHus (yyacTre B BRIOOpax, AOMpoc, 0OBICK).

OO6BeKTOM NMPaBOOTHONIEHUA fABJIAETCSA, KaK IIPaBUJIO, MOBejeHre 00sa3aH-
HOTO JINI[a U 3HAYUTEJIBHO pexe — yIpaBoMouyeHHOro. Hanpumep, 06beKTOM
MPaBOOTHOIIEeHNA OyAeT ABJIATHCA «00A3aHHOCTh MOAYUHUTHLCA 3aKOHHBIM Tpe-
6oBaHMAM COTPyAHUKA MUIULuu» [Lazarev, 2007: 239].

[TTropasu3mM MHEHHH 110 JJAHHOMY BOIIPOCY CYIIECTBYET U B HAYKe YTOJIOB-
Horo mnpasa. Tak, psAJ y4eHbIX NPUAepPXKUBAIOTCA CJIeQyIolell TOUKU 3peHUs:
«O0BEKTOM yTrOJIOBHOTO IIPAaBOOTHOIIEHUA ABJIAITCA UMEHHO OOIL[eCTBEHHEIe
OTHOIIIeHUA, a He MaTepuaJsibHble WJIM HeMaTepuaJsibHble IeHHOCTU JInbo hu3u-
yeckue Jyivna. Tak, Kpaxka NpUYUHseT yiiepb o61iecTBeHHBIM OTHOIIIEHUAM CO0-
CTBEHHOCTH; TeJIeCHBbIe MOBPeXAeHNs — 0011[eCTBEHHBIM OTHOIIIEHUAM, KOTOphIe
obecrnieurBaloT rpaxxJjaHaM UX 3J0POBbe; B3ATOUYHUUECTBO — OOIIEeCTBEHHBIM OT-
HOIIEHWAM B cdepe NpaBUIbHOr0 GyHKIIMOHUPOBAHUSA I'OCYJAPCTBEHHOTO U 00-
ecTBeHHOro annapara. [Ipu xuieHny BUHOBHBIN [TOCATaeT Ha CyIeCTBYIOINe
B 00IIleCTBe OTHOIIIEHUsI COOCTBEHHOCTH, a He Ha KOHKPETHhIE Belli, KOTOPhIMU
oH 3aByazeBaeT» [Kadnikov, 2005: 36].

Ecyi ucxoauTh M3 JaHHOTO MOAX0Aa K OIpe/ie/IeHUI0 00beKTa YroJIOBHOTO
MPaBOOTHOIIEHNA, BCTAeT BOMPOC O peajr3aliy yroJIOBHO-IPABOBEIX OTHO-
MeHuH Mpy NMpUMeHeHUH UHCTUTYTa JaBHOCTU OCBOOOXAEHUA OT YTrOJIOBHOM
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oTBeTCTBeHHOCTU. Tak, B ciIydyae NpHUMeHEeHUs CPOKOB JaBHOCTHU HaJINYeCTBYET
00BEKT YrOJIOBHOTO ITPABOOTHOIIIEHNS, MTPeICTaBJIeHHBII KOHKPETHO! cepoit
HapyIIeHHBIX 00L[eCTBEHHBIX OTHOIIeHUI. TeM He MeHee OTCyTCTBYET peasiu-
3aIys YroJ0BHOTO [IPABOOTHOLIEHNs], 8 UMEHHO CyOBeKTHl IPABOOTHONIEHU
He peasiu3yIoT CBOIO MPaBOCYOBbEeKTHOCTh, TEM CaMBIM YCTpaHsAA BHyTpeHHee
coj/iepkaHue YroJIOBHO-IIPABOBBIX OTHOIIEHUI.

Psan yueHBIX IpUepXUBAIOTCA cJleyolero MHeHuA: «00beKTOM YT0JI0BHO-
ro IPaBOOTHOIIEHV MPU3HAIT HAaPYIIeHHBIN WJIA TIOCTaBJIEHHBIN NpecTyILe-
HMEeM I0J1 yTpo3y HapylieHus o0beKT YyroJIOBHO-IIPABOBOM oxpaHbl» [Petrova,
2003: 41].

TakuM o6pa3oM, B JaHHOM cJiy4ae I0J] 06beKTOM YTOJIOBHOTO IIPaBoO-
OTHOIIIeH!s [IOHUMAaeTCs HellocpeACTBeHHOe 0Jiaro Uiy npaBo, Ha KOTOpoe
OCYIIeCTBJIEHO MOCATaTesIbCTBO. IIp1 JaHHOM HOJXOe K oNpefesieHII0 00beK-
Ta YroJIOBHOTO NIPABOOTHOIIEHMS, HA HAII B3TJIAA, MOXET BOSHUKHYTH [IPaBO-
Bas KOJUIU3US, ONKCAHHAsA BHIIIE — B CJIyYae, ecJI 00BEKTOM NPaBOOTHOIIEHNA
BHICTYTIAIOT HEIOCPeICTBEHHO OOIeCTBeHHBIE OTHOIIEHM S, CKJIagbIBAOIILeCs
B KOHKPETHOU cdepe KU3HeeATeJIbHOCTU.

OJIHOBpeMeHHO BO3HHKAET BOIIPOC 0 HEOOXOAMMOCTY pa3rpaHrudeHNs 00b-
eKTa B COCTaBe IIpecTyIlJIeHHs 1 00beKTa YroJIOBHOIO IPaBOOTHOIIEHN s, KOTOPbIe
B IaHHOM KJTIOU€ BBICTYIIAIOT TOX/IECTBEHHBIMU MOHATUAMU.

Kak numet H.B. 'enpux, «O6beKT — HEUTO, CYIIECTBYOIIee B peajibHOM! Jel-
CTBUTEJIBHOCTU (TO €CTh HE3aBUCHUMO OT CO3HaHUA): IpeAMeT, ABJIEHHEe WJIN
mpoliecc, Ha KOTOpble HallpaBJleHa IpeAMeTHO-IIPaKTUYecKas U Mo3HaBaTeb-
Has IeATeJIbHOCTh cyObekTa (HabmromaTess)» [Genrikh, 2010: 5]. [To MHeHUIO
I1. BoxxbeBa, 00BEKTOM YT'OJIOBHOTO IIPABOOTHOIIIEHNA ABJIAETCSA YrOJIOBHAA OT-
BeTCTBEHHOCTH [Bozhev, 1975: 115]. B cBoto ouepenp I1.C. DJIbKUH]] yKa3bIBaeT,
YTO «eCJI o[ 0O0BEKTOM IIPAaBOOTHOILIEHU MOHMMATh TO, Ha YTO HaIpaBJIEHO
ero cojiepXxaHue, T. €. Ha 4TO HaIlpaBJIeHH NIpaBa U 005I3aHHOCTH CYyOBEKTOB
MPABOOTHOIIEHUsI, X BO3MOXHOE ([JOJKHOE) TIOBeJIeHNe, TO O0IMUM 00BEeKTOM
YTOJIOBHOTO IIPAaBOOTHOIIEHUs OyeT HakazaHue (B yCTAaHOBJIEHHBIX 3aKOHOM
Ipejiejiax) U TeM caMbIM BOCIUTaHMeE U llepeBOoCNUTaHUe JIUL], COBEpPUINBIINX
npecrymienue» [Elkind, 1963: 14].

BrimmenprBefeHHBIE TOYKH 3peHUA KAXYTCsA HaM 60Jiee IpaBUJIBHBIMH C IIep-
CIIeKTUBHI pa3rpaHuyeHus o0beKTa YroJ0BHO-IIPABOBOM OXpaHbl, 00beKTa Ipe-
CTYIUIEHUs KaK 3JIeMeHTa COCTaBa MPeCcTYIUIeHNs U 06beKTa YTOJIOBHO-IIPABOBBIX
oTHoweHul. Ho, npuaepxuBasich TpeTbero MHEHNUs, KaK U B IPeIbIAYIINIX CJIy-
Yasax, Hy’KHO ITOCTaBUTh BOIIPOC O peasini3aliiil YIOJIOBHOTO IIPAaBOOTHOIIEHU
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1 HajinuuA oObeKTa IPaBOOTHOIIEHHUA MIPU IIPMMEHEHUU UHCTUTYTa CPOKOB
JaBHOCTU. B TakoMm KJitode, peajinsys MHCTUTYT YTOJIOBHOU OTBETCTBEHHOCTU
Kak o0beKT JAaHHOTO MPaBOOTHOIMIEHU, Mbl JOCTUTAEM ee IIeJiv, HaloJIHAeM
CTPYKTYPY AAHHOI'O IPaBOOTHOIIEHUs COAEPKUMBIM.

B ciyuae ke ¢ mprMeHeHUEeM CPOKOB JaBHOCTU BCTaeT BOIIPOC O HAJIMYUU
HaIOJIHEHUs YIOJIOBHO-NIPABOBBIX OTHOIIEHUI coepXaHWeM Kak TakoBbIM. He
IpeJicTaBJifAeTcs BO3MOXHBIM I'OBOPUTDH O peasin3aluu Ijejell yroJIoBHOU OT-
BETCTBEHHOCTHU BBUAY OTCYTCTBUSA YTOJIOBHOU OTBETCTBEHHOCTHU KaK 0OBEKTa
[IPaBOOTHOILIEHUA.

5. 3akntouyeHune

B xo/ie aHaM3a CymeCTBYIOIUX TEOPETUYECKUX MOJI0KEHUN O CTPYKTYPE U CO-
AepXxaHUU 3JIeEMEHTOB YTOJIOBHBIX IIPABOOTHOIIEHNI HaMU OBLIU BBIABJIEHBI
ornpejieJieHHble TPOTUBOpEYNs, Kacamwiuecs NpUMeHeHNs1 CPOKOB JaBHOCTU
MpUBJIeYeHNA K YTOJIOBHOU OTBETCTBEHHOCTH B KOHTEKCTE peasiiu3alliul yTroJioB-
HOT'0 ITPABOOTHOIIIEHNS.

W3 BBINIECKAa3aHHOTO CJeAyeT, YTO B cJydae MpUMeHEeHHs CPOKOB JaBHO-
CTU K YTOJIOBHOUM OTBETCTBEHHOCTU IpPe/ICTaBJIAETCS HEBO3MOXHBIM I'OBOPUTH
0 HaJINYUU TPaBOCyObEKTHOCTH Y JIUIIA, COBEPIIUBIIETO IPECTYTIJIEHUE, 3aKJTI0-
yarlencsa B UCIOJIHEHNU 00sA3aHHOCTH IO IpUTepPeBaHMI0 MTOCJIeCTBUN He-
MpaBOMEPHOTro NoBefleHusA. I'ocy1apcTBO Xe U MOTepIieBIIni TaKUM ke 06pa3oM
JIUIIAITCA TaKOT0 MpU3HaKa cyObeKTa IMPaBOOTHOIIEHN, KaK MpPaBOCIoCco0-
HOCTb — BBHJ]y HEBO3MOXHOCTU peajr3aliii CBOero npaBa Ha BOCCTAHOBJIEHNE
HapyIIeHHbIX TPaBOOTHOIIEHN.

Kak ciencTBue — npu IpUMeHEeHUN CPOKOB JaBHOCTHU MPUBJIEUEHUA K YTO-
JIOBHOH OTBETCTBEHHOCTU He MPOUCXOAUT HU I0PUINUECKOT0, HU (PaKTUIECKOTo
HaloJIHEHUA COZep>XXaHUeM YrOJIOBHO-IIPABOBBIX OTHOIIEHUH, 3aKJTI0UAIOMINXCA
B HaJIMYMU KaK peasbHBIX, TaK U IOPUANYECKUX NPaB U 00513aHHOCTEH CyObeKTOB
MPaBOOTHOIIEHUA.

B cBo10 ouepenp 0OBEKT YTOJIOBHOTO IPABOOTHOIIEHU NPU NMPUMeEHEeHNUN
CPOKOB J]JaBHOCTH, KaK HaM IpeJ[CTABJIAETCSA, HEUTPAJIN3yeTCsl BBUAY BOZHHUKHO-
BEeHMA OIpeJieJIeHHOU ITpaBoOBOi Kosuin3uu. C Hallel TOUKU 3peHusA, 00beKTOM
YTOJIOBHOT'O NMPaBOOTHOIIEHU BBICTyIaeT YroJIOBHAs OTBETCTBEHHOCTD, a MPU-
BJIeUEHMUe JIMIIa, COBEPIIUBIIETO MIpecTyIUIeHNe, He MPeACTaBJIAETCA BO3MOXKXHBIM
BBU/Iy UMIIEPAaTUBHOCTU JAHHOTO NIPaBOBOTO MHCTUTYTA.
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CONTENT OF CRIMINAL RELATIONSHIP
IN THE CONTEXT OF APPLICATION OF SEPARATE NORMS OF CRIMINAL LAW

Abstract

> Goal — improving the legislative regulation of the institution of the statute of limi-
tations for criminal liability in the legislation of the Republic of Belarus, improving
and deepening the theoretical framework on the statute of limitations for criminal
liability.

> Research methodology — on the basis of the analysis of theoretical provisions on the
criminal law relation, an analysis of its implementation, as well as the presence of
each of the elements of the criminal legal relationship, in the case of the implemen-
tation of the statute of limitations has been conducted.

> Score/results — the reason for the study is the impossibility of restoring the violated
crime of legal relations due to the implementation of the statute of limitations for
criminal prosecution in the existing legislative consolidation.

> Originality/value - in the science of criminal law of the Republic of Belarus, there are
no theoretical studies regarding the statute of limitations for criminal liability, the
regulation of the application of this legal institution is not well developed. Earlier,
no attempts were made to analyze the implementation of criminal law relations in
the case of applying the statute of limitations.

| Key words: criminal law relations, content of legal relationship, subject of crimi-
nal legal relationship, tort, legal capacity, legal personality, object of criminal legal
relationship
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1. BBegeHune

CyuiecTByIOIIMie HOPMBI YT'OJIOBHOTO IpaBa MpeayCcMaTpUBAIOT psAL OCHOBA-
HUH, [IpY HAJIMYMK KOTOPHIX JIUIIO, COBEpIIUBILIee pecTyIlsleHre, MOXeT ObITh
0CBOOOXIEHO OT YrOJIOBHOI OTBeTCTBEHHOCTU. TeM He MeHee BCTaeT BOIIPOC
0 peajy3ally yroJIOBHOI'O IIPaBOOTHOIIEHNA B I1eJIOM U HaJIN4WsA 3JIeMEHTOB
CTPYKTYPHI TaKOBOT'O B YaCTHOCTHU, KaK B cjIydyae C [IpUMeHeHUeM I0JIOXKeHUN
0 JeATeJIbHOM pacKasgHUU U UCTeUeHHeM CPOKOB IaBHOCTH.

B cBolo ouepeib fJaHHaA npobJyieMaTiKa OCJIOXKHACTCA B TOM YHCJIe CaMUM
[IOAXOJIOM K OIlpeJieJIeHHI0 TOHATHA YT0JIOBHO-IIPABOBOT0 OTHOLIeHHA. Tak, B Cy-
niecTBYIOIel J0pUANYECKO JIuTepaType HeOAHO3HAYHBIM U CIIOPHBIM OCTaeTcs
BOIIPOC KaK oIlpefieJieHNsA Kpyra cy0beKTOB YTrOJI0OBHOI'O IPaBOOTHOIIEHNs, TaK
1 00beKTa yroJOBHO-IIPAaBOBOI'O OTHOLIEHHUS.

B maHHOI1 cTaThe He CTaBUTHCA 3a/lauya pa3pelinThb BhIIeyKa3aHHBIN CIIOP
0 TIPUPO/Ie U OlpeJieJIEHHUI0 OT/Ee/IbHBIX 3JIEMEHTOB YTOJIOBHOT'O [TPABOOTHOIIIE-
HUA — BBUAY OOIIKMPHOCTH JAaHHOTO BOIlpoca. MEbI monbeiTaeMcs pacCMOTPeTh Pl
WHCTUTYTOB OCBOOOXJEHUA OT YTOJIOBHOU OTBETCTBEHHOCTHU C TOYKU 3pEHUA
peasiM3alyuy yroJoBHO-IIPABOBLIX OTHOIIEHU!, B 4acTH Kacarouelcs Haau4yus
coAepkaHUA yroJIOBHO-IIPABOBOI'O OTHOIIEHUA.

2. OcHOBHAaA YacTb

C opmasibHOI TOUKY 3pEHUS PEACTABIIAETCS BO3MOXHBIM I'OBOPUTH O HAJTUINHN
YTOJIOBHOTO IIPAaBOOTHOIIEHNS B KOHTEKCTe MpUMeHeH!:A MO0 HOPMBI YTOJIOBHO-
ro Kojlekca, JInbo ke JI0 Havasia ee MpUMeHEeHUs B CJIyYae ¢ OTeJIbHBIMU BUJaMU
YTOJIOBHO-TIPABOBBIX OTHOIIIEHU, KaK TO PeryJIATUBHBIE YTOJIOBHO-IIPABOBHIE
OTHoOIIIeHUs. B cBo0 ouepe/ib, pacCCMOTpPEB KaX/Ibli 13 BIIOB YTOJIOBHBIX IPaBO-
OTHOIIIEHN, MbI He CMOTJI1 000CHOBATh, KaK M He HaIIJIM KaKoro-Jirbo 000CHO-
BaHUsA OTHeCeHNs IPUMeHEeHUs CPOKOB JJaBHOCTH NPUBJIeYEHHU K YTOJIOBHOU OT-
BETCTBEHHOCTH K HAYaJTy JeUCTBUS KaKOMY-JIOO0 13 BUOB YTOJOBHO-IIPABOBBIX
OTHOIIIEHUH.

Panee HaMu paccMaTpHBAIOCh HAJIMYKe YTOJOBHOTO MPAaBOOTHOIIEHUS IPU
MpUMeHeHUU JaBHOCTHBIX CPOKOB C eCTeCTBEeHHO-IIPaBoBOM mo3uiiuu. He Hatigsa
peasibHOro 000CHOBAHUA CYIIECTBOBAHUSA YTOJIOBHBIX TPABOOTHOIIIEHUN B JJaH-
HOM KJII0Ye, CTOUT B3TJIAHYTh Ha MPAaBOOTHOIIEHNE U CPOKU AABHOCTU C MO3U-
TUBUCTCKO! INepCHeKTUBBl U 00paTUTHCA K COJIEP)KaHUI0 YTOJIOBHO-IIPABOBHIX
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OTHOIIEHUH. B JaHHOM KOHTeKcTe Neped HAMU BCTaeT BOIIPOC, HAJIMYECTBYIOT JI
KaXJIpli1 13 5JIeMEHTOB YI'0JIOBHOI'O IIPAaBOOTHOIIEHNA IPU IPUMeHeHNY HOPMBI
0 CpOKax JIaBHOCTH IPUBJIEYeHUA K YTOJIOBHOU OTBETCTBEHHOCTH?

s nmoucka peleHus ONKMCaHHOUN IIpo6JieMaTUKU cjefyeT [JIA Hadasa
omnpeAesIuThCA, YTO MBI IOHUMAaHMNEM I0J] CTPYKTYPOM yroJIOBHOTO IIPaBo-
OTHOILIEHMA B LIeJIOM U ero 3jJieMeHTaMM B 4acTHOCTHU. Tak, ¢ mo3unuu ooduiei
Teopuu npasa CTPYKTypy NPaBOOTHOIIEHUA COCTABJIAIT «CyObEKTHl [IpaBo-
OTHOIIeHNA (yIpaBoMo4YeHHbIe 1 06s3aHHbIe JINIA), CoJiepXkaHue IPaBOOTHOIIIe-
HUA (CyOBEeKTUBHOE TIPABO U CyObeKTUBHAs I0puuueckas 06513aHHOCTD), OOBEKT
npaBooTHoIeHus» [Chervonyuk, 2006: 185].

B Hayke yrosoBHOro npasa OOJIBIIMHCTBO yY€HBIX IIPHEePXUBAIOTCA BBI-
meyKa3aHHOU CTPYKTYPH! IpaBooTHolIleHusa. OCHOBHEBIEe pa3HorJjacus Kaca-
I0TCA MHTepIIpeTali OTAEeJIbHBIX 3JIeMEHTOB CTPYKTYPhl IPAaBOOTHOILIEHUA.
Ha maHHOM acmekTe MBI M OCTaHOBMMCA B JajibHelilieM, Korjaa O6yaeM pac-
CcMaTpHUBaTh CyObEKTOB, OOBEKT U COAepKaHKe YIOJOBHOI'O IPAaBOOTHOIIEHNA
C TOYKM 3peHUs peajn3aliy CPOKOB JaBHOCTU IIPUBJIEUEHUA K YIOJIOBHOM
OTBETCTBEHHOCTH.

OTBeuas Ha BOIIPOC O HAJIMYMU U peasiu3alliy OTAeJIbHBIX 3JIeMEeHTOB
CTPYKTYPHI YT'OJIOBHOT'O NIPABOOTHOIIEHUA, OCTAHOBUMCA Ha KaXXJOM U3 HUX
B otAesibHOCTU. CyObeKTaMu NMPaBOOTHOIIEHUI CUMTAIOTCA €ro y4acTHUKHU,
nMelolre cyObeKTUBHEIE [IpaBa U lopuandeckye o0sA3aHHOCTU. B uteparype,
Kacalomerica obueil Teopuu npasa, cyobekTa IIPaBOOTHOLIEHNsA HAJeJIAT
onpejeJIeHHbIMHU NIpU3HaKaM{, KaK TO: IPaBOCyObeKTHOCTb, IPaBOCIOCO0-
HOCTb, [eeclioCOOHOCTD U eJIMKTOCIOCOOHOCTD. Bee nepeuncieHHble IPU3HAKU
XapaKTepHBI He TOJIbKO JUIA IIpeJicTaBJIeHus cyObeKTa B O0leTeopeTu4ecKoM
cMEIcJIe, HO, IO HallleMy MHEeHMI0, HaJleJIAI0TCA U B 0TpacjieBOM IIpaBe.

B ciiydyae ¢ yroJIoBHBIM IMpaBOM MBI IMeeM [eJio, KaK IPaBmJio, C TpeMs
TUnaMu cyobekToB. C 0JHOI CTOPOHBI, 3TO FOCYAapCTBO B JiMlle IPaBOOXpaHU-
TeJIbHBIX OPT'aHOB, C IPyToi — JINIIO, COBEpILUBIIee MpecTynsieHne. He crout
Takxe 3a0bIBaTh O TAKOM CyObeKTe IpaBOOTHOIIEHNUs KaK OTepIeBIINI.

B Hacrosiee BpeMs aKTHBHO HcCCJIeyeTcsA BONPOC BbIAeJIeHUs oTepIeB-
1ero B KauecTBe cyObeKTa yroJIOBHOTO NpaBooTHouleHusA. Tak, A.B. Cymaues
B CBOEM AMCCEPTAlMOHHOM HCCJIeJOBaHUN OTMevaeT ciefnymolee: «OQHUM U3
CaMOCTOATEJIbHBIX CyObeKTOB YyTOJIOBHOTO IPAaBOOTHOIIEHNsA, C MOMEHTa COBep-
1IeHusA BpeJONIPUYMHAIOIIEro AesHNs, IPelyCMOTPEHHOI'0 YTOJIOBHBIM 3aKOHOM,
ABJIAETCA [IOCTPAJlaBIINI, PeaJu3yIoUil CBOM UHTEPECH B Xojie MIpeIMeTHO-
-IpaKTUYeCKON 1 NO3HaBaTeJIbHON NPaBOBOM AeATesIbHOCTU. [locTpamaBmnii
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obJiafaeT onpejieJleHHBIM 00beMOM CyObeKTUBHBIX IIpaB U I0PUANYECKUX 005-
3aHHOCTeN, XapaKTepu3yIOIIUX ero Kak epcoHuUINpPOBaHHOTO cyObeKTa yro-
JIOBHOT'O TIPaBOOTHOIIIeHUs» [Sumachev, 1997: 67].

B tom uuncne A.C. KypbaHoBa, paccMaTpuBasi B CBOeM HcCJieJOBaHUU CyOb-
€KTOB YI'OJIOBHO-IIPABOBOTO OTHOIIEHH:A, TOBOPUT O MOTEpIeBlIeM CJIeAylo-
mee: «CyuTaeM HecllpaBeJIMBBIM TO, YTO MOTEPHEBIIMI 4aCcTO OCTaeTcs BHe
YTOJIOBHO-TIIPABOBLIX OTHOIIEHU!. B cBA3M ¢ 3TUM B paboTe npejsiaraercs 3akpe-
IIUTH B YTOJIOBHOM 3aKOHOZATeJIbCTBE B KaueCTBe CyObeKTOB YTOJIOBHO-IIPABOBBIX
OTHOILIEHUH IoCcyAapCcTBO, IpecTyHUKAa U noTepresuero. Ilorepnepumnii ABA-
eTcsl CyObeKTOM YTOJIOBHO-TIPABOBOI 3auuThl» [Kurbanova, 2010: 83].

MbI CKJIOHHBI KOHCOJIMANPOBATHCA C JAHHBIMM YTBEPKACHUAMHU, TaK Kak
oTeprneBLNi (IocTpafaBLInii) ob1agaeT Kak OpUANYECKOl 3aHTEpPeCOBAaHHO-
CTBIO B CBA3M C IPUYMHEHHBIM eMy Bpe[loM, TaK U ollpe/leJIeHHO! B 3aKOHe COBO-
KYITHOCTBIO IIpaB U o0sA3aHHOCTell. JlaHHbIe [TpaBa U 0053aHHOCTHU 3aKpeIlieHbl
B TOM 4MCJIe MaTepyuaJIbHBIMU HOpMaMU yTOJIOBHOT'O IIpaBa, KakK TO IMPUHIUI
paBeHCTBa rpakAaH IepeJl 3aKOHOM, I'yMaHu3Ma, 1 00J1a1al0T TaKOH 11eJIbIo yIo-
JIOBHO! OTBETCTBEHHOCTH, KaK BOCCTAHOBJIEHIE COIMAJIbHON CIIPaBeIJIMBOCTH.

BrlmenssioxkeHHOe NOJBUraeT HaC Ha BKJIIOUEHUe B HallleM KCCJieJOBaHUU
[IOTepIeBIIero B CyObeKTH YyTOJIOBHBIX IPABOOTHOIIEHUI 1 COOTBETCTBEHHO Ha
paccMoTpeHHe ero MpHU3HaKOB Kak cyObeKTa IpaBOOTHOIIEHNs], HapaBHe C ro-
CyAapCcTBOM U JIMIIOM, COBEPIIMBIINM IIpecTyIljieHue.

Kak oTmeuasioch Bhillle, CyObeKT IPABOOTHOIIEHUA 001afaeT pAAOM OT-
JIMYUTEJIbHBIX IPU3HAKOB AJIA [IpMBJIeueHN JIMla K Yr0JI0BHON OTBETCTBEHHO-
CTU 3a COBepILeHHOe MpecTyIUJIeHNue, a, 3HAUUT, U [IPU3HAHUSA ero cyObeKToM
YTOJIOBHO-IIPAaBOBBIX OTHOLIEHUH. JINI0, coBepIIMBIIIee IpecTyIljIeHue, 00513aHo
obJ1afaTh TAaKMMU NpU3HaKaMu cyObeKTa MPaBOOTHOMIEHN s, KaK IPaBoOCIOCO0-
HOCTb U JIeJTUKTOCIIOCOOHOCTD.

Taxk, B o01lell Teopyuu MpaBa NPaBOCYyObEKTHOCTb «3TO CIIOCOOHOCTH OBITh
cyobekToM npasa. [IpaBocyOBbeKTHOCTD BKJIIOUaEeT B ce0sA cieAyIolrie KOMIIOHEeH-
TBI: IPABOCIIOCOOHOCTH, J1eeclIoCOOHOCTD, IeJINKTOCIoCOOHOCTh» [Chervonyuk,
2006: 186]. B cBoro ouepenp, COrJIACHO HOpPMaM Y20J108HO020 Kodekca Pecnybtuku
Benapycw, 1A npuBJiedueHNs JMIa K YTOJIOBHON OTBETCTBEHHOCTH HEOOXOAM-
MO Hajiluue psAa yCJIOBHUM, Cpeld KOTOPBIX — JOCTHXEHNe YCTaHOBJIEHHOI'O
BO3pacTa 1 BMeHAeMOCTb. B JaHHOM KJII0Ye MBI TOBOPHM O TOM, YTO IpU HaJIU-
YMHY JAHHBIX yCJIOBUI JIMIIO, COBepLIMBIIee NpecTyIyleHre, ob1afaeT AeJIUKTO-
CITIOCOOHOCTBIO U, KaK CJIEACTBUE, IPABOCYOBEKTHOCTBIO, & COOTBETCTBEHHO fB-
JisieTcsA CyObeKTOM yroJIOBHO-IIPABOBBIX OTHOILIEHUM.
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JlaHHbBIe pU3HaKU cyObeKTa IPaBOOTHOIIEHU HAAEJIAIT JIMI0, COBEp-
IIMBIIIEE TTPECTYILJIEHNE, TPABOCIIOCOOHOCTHI0. DTO, B CBOKO OUEPEh, TOPOXK/IAET
y HEro KOMILJIEKC TIpaB 1 005I3aHHOCTEH B yTOJIOBHO-TIPABOBBIX OTHOIIEHHUSX KaK
[0 OTHOLIEHUIO K TOCYJapCTBY, TaK U MO OTHOIIEHUIO K MOTEPIEBIIEMY.

ITox mpaBOCIOCOGHOCTHIO TIOHUMAETCsI «[TPU3HABaeMast rocy1apCTBOM 0OIIast
BO3MOXHOCTbh CyOBeKTa UMeTh MpeyCMOTPEHHbBIE 3aKOHOM IpaBa U 06:13aH-
Hoctu» [Chervonyuk, 2006: 187]. B cBoo ouyepenp, IPUMEHsA CPOKU JaBHO-
CTH TPUBJIEYEHUA K YTOJIOBHOI OTBETCTBEHHOCTH, MBI TEM CaMBIM YCTpaHseM
MPaBOCIIOCOOHOCTH JIUIIA, COBEPIIUBIIErO MPECTYIUIEHNEe. B TaHHOM KJTI0Ye He
MpeJICTABJIAETCS BO3MOXHBIM TOBOPUTh O TOM, UTO MPECTYIHUK CITOCOGEH BhI-
MOJTHUTHh CBOU OOA3aHHOCTH IO OTHOIIEHHIO K TOCYJApPCTBY U MOTEPIEBIIEMY.
Beb CPOKM JJaBHOCTH MIPUBJIEUEHUS K YTOJIOBHON OTBETCTBEHHOCTH SIBJIAIOTCS
MMIIePaTUBHBIM UHCTUTYTOM, KOTOPHBIN 00s513aTejieH K IPUMeHEHUIO.

He cTouT 3a0bIBaTh U 0 TAKOM CyObEKTE YrOJIOBHO-ITPABOBBIX OTHOIIEHUH,
Kak rnoTepiieBinii. [I[puMeHsist CpDOKY JaBHOCTHU MPHBJIEUeHUA K YTOJIOBHOMH OT-
BETCTBEHHOCTH, MBI JIMIIIAE€M JIUIO ITPABOCIIOCOOHOCTH KaK TAKOBOH, JIUIIAEM
BO3MOXHOCTH peajin3aliy Mpaea, 3aKJII0YaIerocs B BOCCTAHOBIEHUHN €ro
HapYIIEHHBIX MPaB 1 BO3MeEIIeHNU MPUYNHEHHOTO Bpe/a.

Takum 06pa3oM, MHOTHE U3 OTAEJIbHO B3AThIX MHCTUTYTOB YTOJIOBHOTO IIpaBa
C 00IIIeTEe0PETUYECKO TOUKY 3peH!s] MOHUMAaHUs IPaBOOTHOIIEHUs MOTYT OKa-
3aThCs «BBIOPOIIIEHHBIMU 32 GOPT» YTOJIOBHO-IIPABOBBIX OTHOIIIEHUI. Tak, MHTepe-
CyIOII1ie Hac MHCTUTYThI UCTEUEHHs CPOKOB JJaBHOCTU MIPUBJIEUEHNs K YTOJIOBHO
OTBETCTBEHHOCTHU U EATEJIBHOTO PAaCKasHUA peau3yIoTcs 6e3 oCcyIlecTBIeHUsA
006513aHHOCTY TOCYIapCTBa B JIMIlEe ITPABOOXPAaHUTEbHBIX OPraHOB MPUBJIEYb
JIVITIO K YTOJIOBHOI OTBETCTBEHHOCTH, a JIULIO, COBEPIIMBILIEE [IPECTYILIEHUE, HE
npeTepreBaeT HeGJIAronpUsATHbIE MOCTEACTBU COBEPIIIEHHOTO MPECTYIJIEHUA.

B ToMm uricJie He TpefCcTaBIAeTCss BO3MOXKXHBIM TOBOPUTH O peanu3aliiu Mpas
MOTEPIEBILIErO B CIyYae ¢ MpUMeHeHeM CPOKOB TABHOCTH MPUBJIEYEHH K YTO-
JIOBHOH OTBETCTBEHHOCTHU. B TaHHOM KOHTEKCTe He UAET peub O BO3MEMeHUN
MOPaJIbHOT'0, UMYIIECTBEHHOT'O JINOO (HPU3NUECKOro Bpeaa.

YTO x€ OTHOCUTEJBbHO COJIEpKaHUs MTPABOOTHOIIIEHUs, OHO BHITEKAET U3
MPaBOCIOCOOHOCTU CyOBEKTOB YIOJIOBHOTO NMPaBOOTHOIIEHNA, OIMCAHHOTO
BhIlIe. Tak, «COAepXaHUe MTPABOOTHOIIEHUS COCTABJISAIOT CyOhEKTUBHBIE TIPaBa
U 1opugnYeckrie 065 13aHHOCTH. DTU 3JIEMEHTHI MTO3BOJIAIOT CYyAUTh O XapaKTepe
Y LleJT1 TPaBOOTHOIIEHUs» [Lazarev, 2007: 239].

B ropuanueckoil JiuTepaType pasjiMdyanT Ipuandeckoe U (pakTUieckoe
coflepxaHue MpaBooTHolleHuA. KOpuanieckoe cojiepxaHue — BO3MOXHOCTh
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COBepIlleHNs Olpe/esIeHHbIX AelCTBUH YIIPaBOMOYEHHBIM JIMLOM WA HeoO-
XOMMOCTbD BBIITOJIHEHHUS T€X WJIM UHBIX JeHCTBUI 00S3aHHBIM JIMIIOM, a TaKXe
Heo0X0IMMOCTb COOJTI0/IEHNS 3alPEeTOB, YCTAHOBJIEHHBIX HOpMaMH npaBa. dak-
TUYECKOEe COAEPKAHUE COCTABJIAIOT PeasibHbIe EHCTBUA MO OCYIIECTBJIEHUIO
CyOBEKTUBHBIX MPAB U BHIMIOJTHEHUIO I0PUIMYECKUX 00s3aHHOCTEN.

B comepaHuU yTOJIOBHOT'O MPABOOTHOIIEHUA TaKXXe BO3MOXHO BBIEIATH
KakK I0pUINYeCcKoe, Tak U (GaKTUIECKOe COJlepKaHue.

Tak, y rocyZjapcTBa eCcTh IIPaBo MO MPUBJIEUEHHUIO JIUIIA, COBEPIIMBIIEr0
MpeCTyIUIEHNE, K YTOJIOBHOM OTBETCTBEHHOCTU. B cityuae ¢ 03 10p3 MBI TOBOPUM
0 HAJIMYUM TIPaBa rocylapCcTBa Ha MpUBJIeYeHNE JIUIA K YTOJIOBHON OTBETCTBEH-
HOCTHU 32 COBEPIIEHHOE MPECTYIUIEHNE, KOTOPO€e BKJIIOYAET B ce0sA IeJTbIi pAa
YTOJIOBHO-TIPOLIECCYATBHBIX U YTOJIOBHO-UCIIOJTHUTEIIBHBIX MIPABOBBIX MEXaHU3-
MOB [0 peajiM3anuy JaHHOTO paBa. B cBOI0 ouepeb peasn3arysa JAaHHOTO MpaBa
05 ¢pakmo mopasymMeBaeT Mo co00¥ peasibHOe MPUHATHE MPABOBBIX PEIIEHUI
U TIOCTAaHOBJIEHUH B BU/IEe MPUBJIEYEHUS B KaUyeCTBe OOBUHAEMOI0, TIPOBEIEHIE
CJIeICTBEHHBIX AEHCTBUM, BEIHECEHHE TTPUTOBOPA Cyaa U T. .

B cBOI0 ouepenn y JiMila, COBEPIIUBINErO MPECTYIJIEHNE, IOPUINIECKIM
coZilepXXaHreM MMPaBOOTHOIIEHUs BBICTYIIAIOT MPaBa, 3aKpellJIeHHbIE COOTBET-
CTBYIOIUMU HOPMaMU Ye0JI108H020 K0deKcd, Ye0I108HO-NPOYecCyWTbHO20 KOOeKCa
U Y20JT08HO-UCNOJTHUMETbHOZO0 KoOeKca U 0053aHHOCTh OTpakeHHasA CaHKIMen
TOU CTaThU, KOTOpPAsA UM ObLIa HapylieHa. MakTUUYECKOe COJIepKaHue XKe 3a-
KJTI0YaeTCsl B IPUBHECEHNM UM 3asIBJIEHUH, TPOTECTOB, OTBOJOB M COBEPIIEHU
WHBIX AeHCTBUI, KaK TO XO[aTalicTBO 00 yYCJIOBHO-AOCPOYHOM OCBOOOXAEHUN
HaNpaBJIEHHBIX HA peaIn3alyio 1 3aI[UTY ero Npas, a 0053aHHOCTh PeaJIN3yeTCs
B CJIyYae BBIHECEHHA OOBHMHUTEJILHOT'O MPUTOBOPA U OTOBITUA UM HaKa3aHWA,
MpeyCMOTPEHHOTO TIPUTOBOPOM Cy/Ia.

TakuM 06pa3oM, TOBOPUTH O IOPUNYECKOM U (PaKTUUECKOM COAEPKAHUM
YTOJIOBHO-IIPABOBBIX OTHOIIEHU BO3MOXHO JIUIIb B CJIyYae UX PeasibHOU pea-
JIN3alWu, TO €CTh UCTIOJTHEHU 00A3aHHOCTEN U pean3ali MpaB KaXaoro n3
cyOBEKTOB YIOJIOBHOT'O MPaBOOTHOIIEHUA. B CBOIO oYepe/ib CPOKU AAaBHOCTU
TIpUBJIEYEHUS K YTOJIOBHOW OTBETCTBEHHOCTH [I€JIAI0T HEBO3MOXHBIM HaIlOJTHE-
HUEM COJIepXaHUs CTPYKTYPY YTOJIOBHOTO IIPaBOOTHOIIEHUA BBUY TOT'0, UTO
roCyJapCTBO He MPUBJIEKAET JIUIIO, COBEPIIUBIIEE MPECTYIJIEHUE, K YTOJOBHOM
OTBETCTBEHHOCTH, MTPECTYITHUK COOTBETCTBEHHO HE MpETEePIEeBAET MOCJIEACTBUSA
CBOEro HEeMpaBOMEPHOT'O MOBeAEHUs, CBA3aHHOIO C MPUBJIEYEHNEM €ro K yro-
JIOBHOUM OTBETCTBEHHOCTH, A MOTEPIIEBIITNI HE MOXET PAaCCUUTHIBATh HA BOC-
CTaHOBJIEHHE CBOUX HApYIIEHHBIX [PaB M BO3MeIlleHre Bpe/a.
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MbI onpefesTINCh, YTO B CJIyyae ¢ peajr3aluell CPOKOB JaBHOCTU IMpU-
BJIEUEHUs K YTOJIOBHON OTBETCTBEHHOCTH B YTOJIOBHO-TIPABOBBIX OTHOIIEHHAX
HEBO3MOXHO TOBOPUTH O HAJTUYUM COAEPKAHUS MTPABOOTHOIIEHUS KaK TaAKOBO-
ro. Termeps HEOOXOAMMO OTBETUTH Ha BOIIPOC O HAJIMYUK OOBEKTA YTOJIOBHOT'O
MPABOOTHOIIEHUS MIPYU PEAJTN3AINU CPOKOB JJABHOCTU MTPUBJIEUEHUS K YTOJIOBHOM
OTBETCTBEHHOCTH.

[To OTHOMIEHUIO K OIpefleJIeHUI0 0OOBEKTa MPAaBOOTHOIIEHUS B O0IIenpaBo-
BOI TEOPHH, KaK 1 HayKe yTOJIOBHOTO MpaBa HeT eJUHOOOPa3HOro NOHMMAaHUA.
CorJiacHO MO3UIUH, pa3AessaeMOoil GOJIBIIMHCTBOM YU€HBIX, «O0BEKTHI MPaBO-
OTHOIIIEHUI CTOJIb K€ Pa3HOOOPAa3HbI, CKOJIb MHOT'OOOPa3HBI PeryJiMpyeMblie
MpaBoOM OOIIECTBEHHbBIE OTHOIIEHMA». B COOTBETCTBUM C 3TOU TEOPHEH yCIOBHO
MOJHO BBIZIEJTUTh TPU OCHOBHBIX BH/1a OO'HEKTOB:

* MaTepuaJsibHble 6s1ara (JeHbI', Bemy, [IeHHOCTH, 3apaboTHas 1jara, coo-
CTBEHHOCTH);

* HemarepuasbHbIe 6J1ara (340poBbe, OTITyCKA, Harpabl, BOMHCKUE 3BaHU,
HENPUKOCHOBEHHOCTH JXKUJIMIIA, HEMTPUKOCHOBEHHOCTD JINYHOCTH, TaliHa
MePENnyCKY, YeCTh U JOCTOMHCTBO);

* TOBeEeHNE WK pe3yJIbTaT MoBeAeHus (yyacTre B BRIOOpax, AOMpoc, 0OBICK).

OO6BeKTOM NMPaBOOTHONIEHUA fABJIAETCSA, KaK IIPaBUJIO, MOBejeHre 00sa3aH-
HOTO JINI[a U 3HAYUTEJIBHO pexe — yIpaBoMouyeHHOro. Hanpumep, 06beKTOM
MPaBOOTHOIIEeHNA OyAeT ABJIATHCA «00A3aHHOCTh MOAYUHUTHLCA 3aKOHHBIM Tpe-
6oBaHMAM COTPyAHUKA MUIULuu» [Lazarev, 2007: 239].

[TTropasu3mM MHEHHH 110 JJAHHOMY BOIIPOCY CYIIECTBYET U B HAYKe YTOJIOB-
Horo mnpasa. Tak, psAJ y4eHbIX NPUAepPXKUBAIOTCA CJIeQyIolell TOUKU 3peHUs:
«O0BEKTOM yTrOJIOBHOTO IIPAaBOOTHOIIEHUA ABJIAITCA UMEHHO OOIL[eCTBEHHEIe
OTHOIIIeHUA, a He MaTepuaJsibHble WJIM HeMaTepuaJsibHble IeHHOCTU JInbo hu3u-
yeckue Jyivna. Tak, Kpaxka NpUYUHseT yiiepb o61iecTBeHHBIM OTHOIIIEHUAM CO0-
CTBEHHOCTH; TeJIeCHBbIe MOBPeXAeHNs — 0011[eCTBEHHBIM OTHOIIIEHUAM, KOTOphIe
obecrnieurBaloT rpaxxJjaHaM UX 3J0POBbe; B3ATOUYHUUECTBO — OOIIEeCTBEHHBIM OT-
HOIIEHWAM B cdepe NpaBUIbHOr0 GyHKIIMOHUPOBAHUSA I'OCYJAPCTBEHHOTO U 00-
ecTBeHHOro annapara. [Ipu xuieHny BUHOBHBIN [TOCATaeT Ha CyIeCTBYIOINe
B 00IIleCTBe OTHOIIIEHUsI COOCTBEHHOCTH, a He Ha KOHKPETHhIE Belli, KOTOPhIMU
oH 3aByazeBaeT» [Kadnikov, 2005: 36].

Ecyi ucxoauTh M3 JaHHOTO MOAX0Aa K OIpe/ie/IeHUI0 00beKTa YroJIOBHOTO
MPaBOOTHOIIEHNA, BCTAeT BOMPOC O peajr3aliy yroJIOBHO-IPABOBEIX OTHO-
MeHuH Mpy NMpUMeHeHUH UHCTUTYTa JaBHOCTU OCBOOOXAEHUA OT YTrOJIOBHOM
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oTBeTCTBeHHOCTU. Tak, B ciIydyae NpHUMeHEeHUs CPOKOB JaBHOCTHU HaJINYeCTBYET
00BEKT YrOJIOBHOTO ITPABOOTHOIIIEHNS, MTPeICTaBJIeHHBII KOHKPETHO! cepoit
HapyIIeHHBIX 00L[eCTBEHHBIX OTHOIIeHUI. TeM He MeHee OTCyTCTBYET peasiu-
3aIys YroJ0BHOTO [IPABOOTHOLIEHNs], 8 UMEHHO CyOBeKTHl IPABOOTHONIEHU
He peasiu3yIoT CBOIO MPaBOCYOBbEeKTHOCTh, TEM CaMBIM YCTpaHsAA BHyTpeHHee
coj/iepkaHue YroJIOBHO-IIPABOBBIX OTHOIIEHUI.

Psan yueHBIX IpUepXUBAIOTCA cJleyolero MHeHuA: «00beKTOM YT0JI0BHO-
ro IPaBOOTHOIIEHV MPU3HAIT HAaPYIIeHHBIN WJIA TIOCTaBJIEHHBIN NpecTyILe-
HMEeM I0J1 yTpo3y HapylieHus o0beKT YyroJIOBHO-IIPABOBOM oxpaHbl» [Petrova,
2003: 41].

TakuM o6pa3oM, B JaHHOM cJiy4ae I0J] 06beKTOM YTOJIOBHOTO IIPaBoO-
OTHOIIIeH!s [IOHUMAaeTCs HellocpeACTBeHHOe 0Jiaro Uiy npaBo, Ha KOTOpoe
OCYIIeCTBJIEHO MOCATaTesIbCTBO. IIp1 JaHHOM HOJXOe K oNpefesieHII0 00beK-
Ta YroJIOBHOTO NIPABOOTHOIIEHMS, HA HAII B3TJIAA, MOXET BOSHUKHYTH [IPaBO-
Bas KOJUIU3US, ONKCAHHAsA BHIIIE — B CJIyYae, ecJI 00BEKTOM NPaBOOTHOIIEHNA
BHICTYTIAIOT HEIOCPeICTBEHHO OOIeCTBeHHBIE OTHOIIEHM S, CKJIagbIBAOIILeCs
B KOHKPETHOU cdepe KU3HeeATeJIbHOCTU.

OJIHOBpeMeHHO BO3HHKAET BOIIPOC 0 HEOOXOAMMOCTY pa3rpaHrudeHNs 00b-
eKTa B COCTaBe IIpecTyIlJIeHHs 1 00beKTa YroJIOBHOIO IPaBOOTHOIIEHN s, KOTOPbIe
B IaHHOM KJTIOU€ BBICTYIIAIOT TOX/IECTBEHHBIMU MOHATUAMU.

Kak numet H.B. 'enpux, «O6beKT — HEUTO, CYIIECTBYOIIee B peajibHOM! Jel-
CTBUTEJIBHOCTU (TO €CTh HE3aBUCHUMO OT CO3HaHUA): IpeAMeT, ABJIEHHEe WJIN
mpoliecc, Ha KOTOpble HallpaBJleHa IpeAMeTHO-IIPaKTUYecKas U Mo3HaBaTeb-
Has IeATeJIbHOCTh cyObekTa (HabmromaTess)» [Genrikh, 2010: 5]. [To MHeHUIO
I1. BoxxbeBa, 00BEKTOM YT'OJIOBHOTO IIPABOOTHOIIIEHNA ABJIAETCSA YrOJIOBHAA OT-
BeTCTBEHHOCTH [Bozhev, 1975: 115]. B cBoto ouepenp I1.C. DJIbKUH]] yKa3bIBaeT,
YTO «eCJI o[ 0O0BEKTOM IIPAaBOOTHOILIEHU MOHMMATh TO, Ha YTO HaIpaBJIEHO
ero cojiepXxaHue, T. €. Ha 4TO HaIlpaBJIeHH NIpaBa U 005I3aHHOCTH CYyOBEKTOB
MPABOOTHOIIEHUsI, X BO3MOXHOE ([JOJKHOE) TIOBeJIeHNe, TO O0IMUM 00BEeKTOM
YTOJIOBHOTO IIPAaBOOTHOIIEHUs OyeT HakazaHue (B yCTAaHOBJIEHHBIX 3aKOHOM
Ipejiejiax) U TeM caMbIM BOCIUTaHMeE U llepeBOoCNUTaHUe JIUL], COBEpPUINBIINX
npecrymienue» [Elkind, 1963: 14].

BrimmenprBefeHHBIE TOYKH 3peHUA KAXYTCsA HaM 60Jiee IpaBUJIBHBIMH C IIep-
CIIeKTUBHI pa3rpaHuyeHus o0beKTa YroJ0BHO-IIPABOBOM OXpaHbl, 00beKTa Ipe-
CTYIUIEHUs KaK 3JIeMeHTa COCTaBa MPeCcTYIUIeHNs U 06beKTa YTOJIOBHO-IIPABOBBIX
oTHoweHul. Ho, npuaepxuBasich TpeTbero MHEHNUs, KaK U B IPeIbIAYIINIX CJIy-
Yasax, Hy’KHO ITOCTaBUTh BOIIPOC O peasini3aliiil YIOJIOBHOTO IIPAaBOOTHOIIEHU
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1 HajinuuA oObeKTa IPaBOOTHOIIEHHUA MIPU IIPMMEHEHUU UHCTUTYTa CPOKOB
JaBHOCTU. B TakoMm KJitode, peajinsys MHCTUTYT YTOJIOBHOU OTBETCTBEHHOCTU
Kak o0beKT JAaHHOTO MPaBOOTHOIMIEHU, Mbl JOCTUTAEM ee IIeJiv, HaloJIHAeM
CTPYKTYPY AAHHOI'O IPaBOOTHOIIEHUs COAEPKUMBIM.

B ciyuae ke ¢ mprMeHeHUEeM CPOKOB JaBHOCTU BCTaeT BOIIPOC O HAJIMYUU
HaIOJIHEHUs YIOJIOBHO-NIPABOBBIX OTHOIIEHUI coepXaHWeM Kak TakoBbIM. He
IpeJicTaBJifAeTcs BO3MOXHBIM I'OBOPUTDH O peasin3aluu Ijejell yroJIoBHOU OT-
BETCTBEHHOCTHU BBUAY OTCYTCTBUSA YTOJIOBHOU OTBETCTBEHHOCTHU KaK 0OBEKTa
[IPaBOOTHOILIEHUA.

5. 3akntouyeHune

B xo/ie aHaM3a CymeCTBYIOIUX TEOPETUYECKUX MOJI0KEHUN O CTPYKTYPE U CO-
AepXxaHUU 3JIeEMEHTOB YTOJIOBHBIX IIPABOOTHOIIEHNI HaMU OBLIU BBIABJIEHBI
ornpejieJieHHble TPOTUBOpEYNs, Kacamwiuecs NpUMeHeHNs1 CPOKOB JaBHOCTU
MpUBJIeYeHNA K YTOJIOBHOU OTBETCTBEHHOCTH B KOHTEKCTE peasiiu3alliul yTroJioB-
HOT'0 ITPABOOTHOIIIEHNS.

W3 BBINIECKAa3aHHOTO CJeAyeT, YTO B cJydae MpUMeHEeHHs CPOKOB JaBHO-
CTU K YTOJIOBHOUM OTBETCTBEHHOCTU IpPe/ICTaBJIAETCS HEBO3MOXHBIM I'OBOPUTH
0 HaJINYUU TPaBOCyObEKTHOCTH Y JIUIIA, COBEPIIUBIIETO IPECTYTIJIEHUE, 3aKJTI0-
yarlencsa B UCIOJIHEHNU 00sA3aHHOCTH IO IpUTepPeBaHMI0 MTOCJIeCTBUN He-
MpaBOMEPHOTro NoBefleHusA. I'ocy1apcTBO Xe U MOTepIieBIIni TaKUM ke 06pa3oM
JIUIIAITCA TaKOT0 MpU3HaKa cyObeKTa IMPaBOOTHOIIEHN, KaK MpPaBOCIoCco0-
HOCTb — BBHJ]y HEBO3MOXHOCTU peajr3aliii CBOero npaBa Ha BOCCTAHOBJIEHNE
HapyIIeHHbIX TPaBOOTHOIIEHN.

Kak ciencTBue — npu IpUMeHEeHUN CPOKOB JaBHOCTHU MPUBJIEUEHUA K YTO-
JIOBHOH OTBETCTBEHHOCTU He MPOUCXOAUT HU I0PUINUECKOT0, HU (PaKTUIECKOTo
HaloJIHEHUA COZep>XXaHUeM YrOJIOBHO-IIPABOBBIX OTHOIIEHUH, 3aKJTI0UAIOMINXCA
B HaJIMYMU KaK peasbHBIX, TaK U IOPUANYECKUX NPaB U 00513aHHOCTEH CyObeKTOB
MPaBOOTHOIIEHUA.

B cBo10 ouepenp 0OBEKT YTOJIOBHOTO IPABOOTHOIIEHU NPU NMPUMeEHEeHNUN
CPOKOB J]JaBHOCTH, KaK HaM IpeJ[CTABJIAETCSA, HEUTPAJIN3yeTCsl BBUAY BOZHHUKHO-
BEeHMA OIpeJieJIeHHOU ITpaBoOBOi Kosuin3uu. C Hallel TOUKU 3peHusA, 00beKTOM
YTOJIOBHOT'O NMPaBOOTHOIIEHU BBICTyIaeT YroJIOBHAs OTBETCTBEHHOCTD, a MPU-
BJIeUEHMUe JIMIIa, COBEPIIUBIIETO MIpecTyIUIeHNe, He MPeACTaBJIAETCA BO3MOXKXHBIM
BBU/Iy UMIIEPAaTUBHOCTU JAHHOTO NIPaBOBOTO MHCTUTYTA.
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Abstract

Goal - study of the legal and social origins of the institution of the statute of limi-
tations for criminal prosecution in foreign and domestic criminal law.

Research methodology — on the basis of a retrospective analysis, the moment of
introducing the statute of limitations to criminal liability was established in the
legislation, an attempt was made to identify the social and legal grounds for its
introduction.

Score/results — the reason for the study is the lack of theoretical research in the field
of historical analysis of the causes and conditions of the institution of the statute
of limitations for criminal liability.

Originality/value — in the science of criminal law of the Republic of Belarus,
there are no theoretical studies regarding the statute of limitations for criminal
liability, the regulation of the application of this legal institution is not well de-
veloped. No earlier attempts have been made to retrospectively analyze this legal
institution.

| Key words: prescription institute, Laws of 12 tables, Ekloga, Code of Law of Casi-
mir of 1554, Granted letter to the nobles of Catherine II, class privilege, institution of
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1. BBegeHune

Hauwnnas mo6oe ucciefoBaHue, Ipex/ae BCero cieqyeT oopaTuThes K UCTOPU-
YecKHUM KOpHAM ero oobekTa. Beap yTOOB IOHATH CyLHOCTH IIpeMeTa, HeoOXo-
JUMO ySACHUTD KaK IPUYMHEI ero MOSABJIeHU A, TaK U TEHJeHI[UU pa3BUTUA. A 3TO
BO3MOJKHO JIMIIb [IPY IJIyOOKOM peTPOCIeKTHBHOM aHaJn3e.

B ncTopuko-npaBoBOM 3KCKypce Ilepe] HaMU CTOUT cJjleAylolas 3ajaya:
OIpeJeJINTh IIPaBOBbIE NPEANIOCHUIKN 1 MOMEHT BO3HUKHOBEHMA CPOKOB JJaBHO-
cTu. PaccMOTpeB OCHOBHEIE IAMATHUKU IIpaBa, Takue Kak 3akoHsl 12 mabuy,
Cantuyeckas npasda, Pycckasa npagda, KatodaHHaa epamoma 0dopaHam Exame-
puHbt II, MBI IonbITaeMcs HauboJsiee TOYHO OIpe/ie/IMTh MOMEHT BO3HUKHOBEHU A
CPOKOB JJaBHOCTH, €ro COLaJIbHBbIE U MPABOBBIE OCHOBHI NMOSBJIEHUS B 3aKOHO-
JaTeJIbCTBe TOrO BpeMeHH.

BrleHa3BaHHBIN 9KCKypC HEOOXOAUM He TOJIbKO B CUJTy OIpeJieJieHus Npu-
POJABI MHCTUTYTa JABHOCTHU C TOUYKU 3peHHUs MCTOPUHU, HO U B CHUJIy TOTO, YTO
HMelolyecs HayuyHble U3bICKaHUA He 3aX0[AT JaJibllie YTOJIOBHOTO YJIOXKEHUA
1884 roga. MUHCTUTYT JaBHOCTHU IIpeJICTaBJIAETCA BeCbMa CJIOXXHBIM IIPABOBBIM
MeXaHU3MOM, JIOCTOMHBIM 6oJiee ITyO0KON NCTOPUYECKOU PETPOCIEKTHUBHI.

2. OcHOBHAaA YacTb

Ha paHHBII MOMEHT HCTOPUYECKUI NPOIiecCc CTAHOBJIEHUA UHCTUTYTA JaBHOCTU
J10 KOHIIa He NCCJIeJOBaH, a pacCMaTprBaeMble acleKThl ero CTAaHOBJIEHUA HOCAT
BecbMa OrpaHMYeHHBIN XapaKTep, IpeACTaB/IAIIN cCOO0 U3bICKaHUA B IEPUOA
¢ KoHIa XIX Beka o Hallle BpeMs.

Tak, BuAHbIN yueHbIl IOpuii MaTBeeBuu TkaueBcKU B cCBoell MOHOrpaduu
00 MHCTUTYyTe JaBHOCTU IIPOBOJUT €ro peTPOCIeKTUBY, HauKWHasA C yroJIOBHO-
ro yyoxenus 1903 roga, TeM caMbIM He 3aTparmBas HCTOKOB HCCIIeAyeMOro
npeaMeta. MeeTcs BBUY IIpex/e BCero npoodpas CyliecTByIoIero MHCTUTYTa
JaBHOCTH, KOTOPBII B HEKOel 3a4aTO4YHOU (opMe HaXOUT CBOe OTpaxeHue
B MaMATHHUKAax IIpaBa, HAUMHasA C pUMCKOrO IpaBa.

[TpapoauTesis MHCTUTYTa AABHOCTU MBI MOXXeM HabJ0AaTh yXe B TaKOM
naMATHUKe npapa JIpeBHero Puma, kak 3akoHsl 12 mabsuy. CTOUT OTMETHUTD,
YTO yKe Ha TOT MOMEHT CyIIleCTBOBaJIM OIlpefle/leHHble JaBHOCTHBIE CPOKH, XOThb
OHU U He HOCHJIM TAaKOr'0 Pa3BUTOrO XapaKTepa ¢ TOYKHU 3PEeHHUs AUCIO3UIMUN.
Tem He MeHee IOpUANYECKUI CMBICJI JAHHBIX HOPM Hec B ce0e OrpaHu4rTe IbHbIN
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XapakTep, CBA3aHHBIH C OIpefieJIeHHbIM BpeMeHHBIM OTPe3KOM, M0 IPOoIIeCTBUU
KOTOPOT0 HacTyIaau 0603HaUeHHbIE B 3aKOHO/1aTeJIbCTBE TOM JMOXU I0pUArYe-
CKUe TI0CJIe/ICTBUSA.

Tak, B Tabsuue I «O cyge6HOM NMPOU3BO/ICTBE» 3HAUUTCA CJIeAyolee:

7. Ecnu [TspKyImyecs CTOPOHBI] He IPUXOMAT K COTJIAlleHUIo, MyCcTh [oHU] Ao
MOJIyAHA COMAyTCA AA TsKOB Ha dopyme mian Ha KoMmuiuyMe. IlycTs obe
MIPUCYTCTBYIOIIME CTOPOHBI 110 OYepey 3al[UIanT [cBoe [1e10].

8. IMocyie monyaHA [MarucTpaT] yTBepauT TpeGOBaHUE TON CTOPOHBI, KOTOpas
HOPUCYTCTBYET [IpU CyIOTOBOpEHUN].

9. Ecsin [Ha cyoroBopeHuN] IpUCyTCTBYIOT 06e CTOPOHBI, TyCTh 3aX0/ COJIHIIA
OyZeT KpallHUM cpokoM [cynoroBopenus] [Khrestomatiya..., 1953: 21].

Kak MBI MOXeM BUETbh, IPAaBOBOI CMBICJI JAaHHOU HOPMBI 3aKJjodaeT
B cebe MexaHN3M, OIpeesAIIMi NOPAAOK cyAeOHOro nporecca, IIpd 3TOM
B yacTy 8 U 9 Ha3HAYAIOTCA KOHKPETHBIE CPOKU BBIHECEHMs PelIeHUs 0 JeTy.

[TpaBoBoi1 MexaHu3M Tabuuie 111 «O 3aliMax u npaBax KpeJUTOpa», B CBOIO
ouepenb, IOJHOCTBIO IOCTPOEH Ha UHCTUTYTe AABHOCTHU, U COAEPXUT B cebe
KOHKpETHBIe CPOKU HCIOJIHEHHUS TOT0 JIMOO MHOT0 nojioxeHus. OHa 3ByUUT
cJIeqyIomuM 06pa3oMm:

1. Tlyctb 6ynyT [maubl nospkHUKY| 30 JIBFOTHBIX AHEH mocJie npusHaHusA [uM]
JI0JIra WJIY MOcJie IOCTaHOBJIEHUA [IPOTUB Hero] cy1e0HOro pemeHus. .

5. Tem BpemeHeM, [T.e. ToKa JOJDKHUK HAXOUJICS B 3aTOYEHHM ] OH UMeJT IPABO
MMOMUPUTHCA [¢ UCTIIOM], HO ecJii [CTOPOHBI HE MUPUJIUCh, TO [TaKkue JOJIKHUKH |
ocTaBaJIMCh B 3aToueHUM 60 AHel. B TeueHMe 3TOro cpoka UX TpU pasa MoJps.
B 6asapHble JHU IPUBOIUIIN K TIPETOPY Ha KOMUIIUYM U [TIpy 9ToM] 00BABJIAIaCh
TIPUCYXOAeHHast ¢ HUX CyMMa JieHer. B TpeTuti 6a3apHbliii eHb OHU MpeiaBajirich
CMepTHOH Ka3HU WJIU NMOCTYNaIu B IPOJAXy 3a rpaHully, 3a Tuop.

6. B Tperuil 6a3zapHbii JeHb NyCTh pa3pyOAT HOJIKHUKA Ha vyacTu. Eciau
OTCeKyT OOoJIbIlle MJIM MEHbIIle, TO MYCTh 3TO He OyJleT BMEHEHO UM [B BUHY]
[Khrestomatiya..., 1953: 22].

CTOUT OTMETUTh, UTO CPOKH, Ha3BaHHbIE B JaHHOU TabJuile, HeCyT B cebe
MPABOBOM MEXaHU3M, MOPOXIAOIINI ONpeeIeHHbIE TIPABOBbIE MOCIIEICTBUA
KaK AJIs JIMIA MPeCTYNUBIIEro 3aKOH, TaK U JJIs TOTO, KTO JIOJDKEH MPUBJIEYb
€ro K OTBETCTBEHHOCTH.

JTa MO3UIUsA CO3/JaeT YeTKNUN KOHTPACT MEXAY ITPAaBOBBIM CMBICJIOM J1aB-
HOCTHBIX CPOKOB JIpeBHero Puma 1 cCOBpeMeHHOTO MHCTUTYTa AAaBHOCTU. DTO
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BBI3BAHO IIPeX/Jie BCEero MOJIHBIM U3MeHeHHeM NPaBOBOM CYLIHOCTH MHCTUTY-
Ta AAaBHOCTH, a UMEHHO MU3MeHeHNeM IOJIIPHOCTU C HOPMBHI, IIOpOXAaromiei
ompeJieJieHHble I0pUAYecKye MoCJaeCTBYsA, HAa HOPMY, OTpULIAIOIyI0 HaJIn4ue
KaKO-JIM0O0 OTBETCTBEHHOCTH 10 NCTeUeHUM OIpe/ieIeHHBIX CPOKOB.

[IprunHy JaHHBIX U3MEHEeHU! cJieiyeT UCKaTh, IpeXx/e BCero, B MHTepIipe-
TalMY IPaBOBBIX HavyaJl (IpUHLMIOB, 3aAa4, GYHKIMA U T. [.) Kak TOr0 BpeMeHH,
TaK U B COBPEMEHHOM IIpaBe.

BBuay Toro, 4To 0cBO60OXAEHNE OT OTBETCTBEHHOCTHU NpeAyCMaTpuBajIoCh
TOJIBKO IIPY IPUMUPEHUN CTOPOH, cjieflyeT KOHCTaTUpOBaTh, 4To 3akoHbl 12 mab-
Jtuy OBLIIN BeChbMa OrpaHWYeHHBIM MHCTUTYTOM C ITO3WULIMN OCBOOOXAEHUS OT
YIOJIOBHOH OTBETCTBEHHOCTH.

B xayecTBe JIOTMYeCKOro MPOAOJIKEHNA MOXXHO IPUBECTU TaKXe OTAeJIbHEIE
HOPMBI ITpaBa BusanTtuu — npsiMoro npasonpeeMHuka J[pesHero Puma. B wacTHO-
CTH, pacCCMOTPUM TaKoOl NaMATHUK N1paBa, Kak BU3aHTUlickue Jxytoeu. B JTaHHOM
HCTOPUYECKOM NMaMATHUKE [IpaBa TakXe COAePXKaThCA OnpefiesieHHbIe JaBHOCT-
HbIe CPOKH, Kacaloljriecss HEKOTOPBIX [IPaBOBLIX HOPM.

Tak, B TutyJsie 1 craTteu 3 cogepXUTcA cieAymoliee:

Ecyn xe KTO-1100 00py4UJICA ¢ IEBYIIKON M PaBHO U3 HENPUA3HU WJIN MO0 KaKOU-
-nm60 MHOW MPUYMHE OTKJIaIbIBaeT BCTYIUJIeHHe B Opak, TO [0 JIBYX JIET JIeBYIIKA
ocraercs 0053aHHOI OXHUJATh €ro; IocJjie 3TOro MyCTh ee CTOPOHA MPeJIOXUT
eMy BCTynuTh B Opak. Y ecsiui OH cfiesiaeT 9To, To IpekpacHo. [Eciu xe HeT], TO
[IOTOM HeBecTa MMeeT IIPaBo BEIMTU 3aMyX 3a KOI'0 OHa X04eT 1 OHa COXPaHUT BO
BJIaJIEHUU U TO, YTO OHA MOJIyYMJia OT 0OpyueHHoro ¢ Hell [Ekloga..., 1965: 45].

W3 aucnos3uiiuy JaHHOYU HOPMBI BEITeKaeT ABYXJIETHUY CPOK OXUAaHUA HC-
[IOJIHEHUs 0053aTesIbCTBa, TeM He MeHee — B OTJIMYMeE OT CPOKOB AABHOCTHU B CO-
BpPeMEHHOM [IOHUMAaHUU — JaHHAsA HOpMa ITOPOoXAaeT ONpeesIeHHYI0 IIPaBOBYI0
0043aHHOCTD 10 OTHOIIEHMIO K 3aHTEPECOBAHHOI CTOPOHE NOCJIe IIPOIIEeCTBHUA
BBHILIENIPUBEEHHBIX CPOKOB.

B ToM unciie B TUTYJIE 5 IyHKTa 7 TOBOPUTCS O TOM, YTO

Besikuil HaCJIeJHUK T10 MMCbMEHHOMY WJIM YCTHOMY 3aBEaHUI0, OTTATUBAIOIIMI
Y He BBIIOJIHAIOIINANA BOJIIO 3aBeljaTesisA B TeUeHUe rofa, €CJIM OH ABJIETCs CHIHOM
WJIA BHYKOM YMEPIIIEr0, MOJTyYaeT TOJIbKO IPUYUTAOIIYIOCA My 3aKOHHYIO [[OJII0
HacJyencTsa [Ekloga..., 1965: 54].

JlaHHasA HOpMa HUMeeT Ty Xe [IPaBOBYIO HallpaBJIeHHOCTb, YTO U IIpeAbIay-
masd. Ee mpaBoBas cyTh 3akiioyaeTcs Ipex/e BCero B HACTYIJIEHUU ompene-
JIHHBIX KaK MMYILIECTBEHHBIX, TaK U HeHMYIeCTBEHHBIX II0CJIeICTBUI B CUITY
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HCTeYeHUsA CpoKa AaBHOCTH, IPONKMCAHHOIO B AVCIO3ULUY IIPAaBOBON HOPMHEL.
[Tpu 3TOM B 000UX CJTyyasx pedb UAeT O BOSHUKHOBEHUH IPaBOOTHOIIEHN!H, a He
00 UX IpeKpalieHn! — KaK B cJIydae CPOKOB JaBHOCTU MPUBJIEYEHNUS K YTOJIOB-
HOH OTBETCTBEHHOCTH.

[TprMeHeHMe CPOKOB JaBHOCTH Ha TO BpeM:A NpeACTaBIAIOCh HEBO3MOXHBIM
XOTsA OBl B CHJIy TOrO, YTO HaKa3aHWe, CYUTaIOCh, IO OT bora u 1o BoJie ero, Kak
U npolleHue 3a cofesaHHoe. Kak 3To HU nmapafoKcaJbHO, HO, CTaB Ha MO3ULUU
MIPUMUTHUBHOM JIOTUKU TOTO BpeMEeHMU, MOXXHO IIPeINOJI0KUTh, YTO TaKue 3aayH,
Kak ucIpaBJieHne JIUla Wik 4acTHoe U oblljee peynpexaeHre IIocpeJCTBOM
MIpHUMeHEeHU )KeCTKUX YJIEHOBPeIUTEJIbHBIX Mep CUUTAJINCh BRIIOJIHAEMBIMU.

OaHMM U3 IpaBoOIpeeMHUKOB PUMCKOI MMIlepUy Ha ceBepo-3anaje eBpo-
[elickoro KOHTHHEHTA Takxke fABJiAsiach nMmnepus ¢GppaHkoB. B cusy aToro npen-
CTaBJIsAeTCsA 000CHOBAHHBIM pacCMOTpeHre Takoro NaMATHUKA IIpaBa, kak Catu-
yeckas npagoa (Lexsalica). JTaHHBIN MaMATHUK IIpaBa COJIEPXKUT B cebe Goiee
Pa3BUTHIE HOPMBI, KacawIuecs NHCTUTYTa JaBHOCTHU.

Tak, B riaBe XXXVII «O npecsienosaHuu no ciefaM», B 1 naparpade, co-
JepXXUTCsA cllefyolee:

€CJIM KTO TIOTePSIeT BCJIECTBIE KPaXH ObIKA WJIM KOHS MJIM KaK0e-I100 KUBOTHOE
u, UJIs1 [0 CJIeflaM, HalIeT ero B TeueHre 3 CyTOK, a TOT, KTO BeJIeT ero (KUBOTHOE),
3asBUT, YTO OH KYIIUJI WJIM TOJIyYNJI €r0 B OOMeH, MAyHIUil 10 cJIe[jaM JOJIKEH
Yepe3 TPeThUX JIMI[ JOKA3bIBAaTh, YTO (3TU) BEIU — ero COOCTBEHHOCTh. Eciin e
Pa3bICKUBAIOIMET CBOY BEIY HAWJET UX YXKeE IO MPOIIECTBUU 3 CYTOK, a TOT, Y KOTO
OH HAUNAET WX, 3asBUT, YTO KYMWJ WJIN MOJIYIUI UX B OOMeH, caM (OTBETUYHK)
MyCTh J0Ka3biBaeT (Ha HUX) cBoe npaso [Salicheskaya pravda, 1950: 38].

BrimenpriBeJeHHO HOPMOI YCTaHaBJIMBAETCsA JAaBHOCTHBIN CPOK PaBHBIN
TpeM CyTKaM, 10 UCTeYeHNM KOTOPBIX MCTel] HeIpaBOMOYEH PacCUUTHIBATh Ha
CcyAeOHyI0 3aIMTy CO CTOPOHBI rocyflapcTsa. TeM He MeHee 3a HUM OCTaeTCs
IIpaBO Ha CaMOCTOATeJIbHOE JOKa3biBaHUe IIpeaMeTa cropa.

B riase XLVII «O po3sbicke», B 1 nmaparpage, ynoMUHaOTCA ONpeAesIeHHble
JaBHOCTHBIE CPOKU. Tak, B Hell 3HAUUTCA cJleyolee:

Ecnu ke Te, y KOro mpu3HaHa Belllb, )KUBYT IO Ty CTOPOHY Jlyapsl N YTOJBHOTO
Jieca, 3aKOH 3TOT JOJDKEH OBITh BBHIIOJIHEH B TeueHHe 80 cyTok [Salicheskaya
pravda, 1950: 48].

JlaHHas HOpMa CKopee OTHOCUTCSA K IpolleccyabHOMY TpaBy. Tem He me-
Hee C OINpeJieJIeHHO! YBePEHHOCTBIO NPEeJICTABJIAETCS BOZMOXHBIM I'OBOPUTH
0 HAJIMYMU BPEMEHHBIX CPOKOB, 33/Ja4a KOTOPHIX 3aK/II0YaJIach B YCTAaHOBJIEHUHN
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onpejeJIeHHbIX BpeMEeHHBIX PaMOK cyAeOHOro npon3BojcTBa. I[Ipu 3ToM pedb
He n1a 06 OTMeHe OTBeTCTBEHHOCTH, a JIMIIb O BPEMeHHBIX KPpUTepUAX Mpo-
HU3BOJCTBA.

W3 BhIIIENIpYBEeICHHOT0 BUAHO, YTO MHCTUTYT JaBHOCTHU B JaHHOM IIaMAT-
HUKe [paBa HOCHUJI IPOTHUBOIOJIOKHBIN MPABOBOU CMBICJI OT CYIEeCTBYIOMINX
HOPM, KacalollXcsA CPOKOB JaBHOCTU. Tak, MHCTUTYT JaBHOCTU HOCUJI XapaKTep
HOPMBI, IOPOX/alollleii OTBETCTBEHHOCTh 10 UX MPOIIeCTBUY, B OTJIMYHE OT
CYIIECTBYIOIINX HBIHE MOJIOKEeHM!, YCTPAHAIIINX BO3MOXHOCTh KaKOro-Jinubo
[IpaBOIIpMMeHeHHU 10 UCTeYeHNN CPOKOB JaBHOCTH.

CrnenyeT OTMETHUTh, YTO CPOKU JABHOCTH KaCaJIMCh TaKXe MpoliecCyaabHO-
ro IpaBa, a UMEHHO CPOKOB, OIpaHUYMBAIOIINX Te JIU0O0 WHBle AeliCTBUS NIpU
OCyIIleCTBJICHNHU NTPaBONIpUMeHeHNs. TeM He MeHee JaHHble CPOKY HUKOUM 00-
pa3oM He BJIUAIN Ha OTBETCTBEHHOCTH Jjinia. Ho cTouT oTMeTuTh, 4TO UHCTU-
TYT JABHOCTHU B €ro 3a4aTOYHOM IPOSABJIEHUHU KacasicAd CKopee IpakJaHCKUX
(X03sCTBEHHBIX) TPABOOTHOIIIEHHU.

PaccMmoTpeB 3apyOexHble TaMATHUKY [IpaBa, UMelolllie HelloCpeICTBeHHOe
BJIMAAHME Ha (popMUpyolieecs OTe4eCTBeHHOe IPaBo, MbI IPUIIIM K CJIEAYOIINM
3aKJII0UEHUAM:

1) 3apy0OexHble HCTOpUYECKIe NaMATHUKY [IpaBa MMeJIl HOPMBI, Kacalolrecs
JABHOCTHBIX CPOKOB 10 OTHOIIEHUIO KaK K pa3/IMuHBIM IIPaBOBHIM O0s3aH-
HOCTAM, TaK M K IpOllecCyaJbHBIM aclekTaM Toro Jubo MHOro naMsATHUKA
npasa. TeM He MeHee Bce HOPMBI, Kacamwliecs JaBHOCTH, UMeJI TPaBOBOU
CMBICJI, 3aKJTIOYAIONIUIICA B IOPOXKAEHNUN I0PUANYECKON OTBETCTBEHHOCTH.

2) OTCyTCTBOBaJIM MEXaHU3MBI OCBOOOXAEHUS OT YrOJIOBHON OTBETCTBEH-
HOCTH, U, KaK CJIe[ICTBHE, YTOJIOBHBIN 3aKOH HOCHUJI XapaKTep BO3Me3us.
OTO Jies1ajlo HeJOMyCTUMBIM CYIIeCTBOBAaHME TaKOTr0 MHCTUTYTA, KaK Cpo-
KU JaBHOCTU NpUBJIeUeHNs K YTOJIOBHOU OTBETCTBEHHOCTH, YTO YACTUYHO
00BbsACHAET HaJIN4Ke UHCTUTYTa JaBHOCTU TOJIBKO B I'Pa’XJAaHCKUX IIPaBoO-
OTHOUIEHUSIX.

PaccMoTpeB 3apy0exHble TAMATHUKY MPaBa, CJIEAyeT MePerTU K paccMo-
TPEHUI0 TAaMATHUKOB [TpaBa Halllell «paBOBOH ceMbH». B 11eJ10M npe/icTaBiigeTcs
BO3MOXHBIM I'OBOPUTH 00 OrpefiesieHry Tpoodpasa CyleCTBYIOIIEro MHCTUTYTa
[aBHOCTH yX€ B TO BpeMs. A TakXe O ero IIpaBoOBOM HAIIPaBJIEHHOCTH, B KOPHE
OTJINYalollelics OT CyllecTBYIOel Ha TaHHBIN MOMEHT.

TeMm He MeHee Hac MHTEPeCYIOT B 0OJIbIlIell Mepe Hallll IPaBOBBIE HCTOKY,
a MeHHO HaJInyle JaBHOCTHBIX CPOKOB B OTeUueCTBEHHBIX NaMATHUKaX IIPaBa,
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UX NTPABOBOI CMBICJI, @ TAK)Ke OCHOBOIIOJIAralijiie Hayasia Ipasa, CyllecTBYIole
B TOT JINOO MHOW MPOMEXYTOK BPEMEHH.

B cuity BBIIIECKa3aHHOTO MpefJjlaraeTcs epeiT K pacCMOTPEHUI0 oTeve-
CTBEHHON ITPAaBOBOI peTpocneKTUBHL. [Ipu 3TOM nepej HAMU CTOAIT TaKHe XKe
3ajauy, Kak 1 Ipy MccaeJoBaHNUU 3apy0exXHOro yroJIOBHOTO IIpaBa.

Obpatiaschk K OTe4ecTBeHHbIM NaMATHUKAM IIpaBa, IpejJjlaraeTcs HauaTh
C IEPBOMCTOYHUKA PYCCKOTro MpaBa, a UMEHHO Pycckoil npagosl.

Hauasio npuMeHeHNA CPOKOB AABHOCTH, MyCTh M JOBOJIBHO B IIPOCTOM U He-
pasBuToil popMe, onpeiesIAIoIIell CPOKU TeX JINO0 MHBIX I0PUINYECKU 3HAYU-
MBIX JIeHiCTBUI, uMeeTcs yxe B Pycckou npagde. Tak, B myHKTe 32 3HAYUTCA
criefylonee:

O uensanu. Ecnu yenaauH ckpoetcs [y koro-nu6o], a [06 ero nmponaxe] o6bABAT
Ha TOPry U B TeueHHe Tpex JHel [mocsie 3Toro] He BEpPHYT ero [mpexHeMy
TOCIIOJINHY], TO, OMO3HAB ero Ha TPEeTUH JeHb, OH [T. €. MPEeXHUU rOCIOINH]
[MoOxeT] B3ATH CBOEro 4esANHA, & TOMY [T. €. YKPBIBAaTEII0] TJIaTUTh 3 TPUBHEI
mrpacda [Khrestomatya..., 1861: 62].

JlaHHOI1 HOpMO1 oIpeieJIsieTCA CPOK, II0cjie KOTOPOro, HauMHaeT OCyIlecT-
BJIATHCA NOMCK 0OErjioro KpenocTHOro JIMOO JTI000ro Apyroro yejaoBeka U3 yesis-
au. Kak BUHO U3 JaHHON HOPMBI, JTaBHOCTHBIN CPOK B 3TOM CJIy4yae IOpoXAa-
eT oIpeJieJileHHble I0pUANYecKre MOCJIeICTBYA, a He ycTpaHsaeT ux. B Pycckoil
npaede JaHHAs HOpMa ObLIa eIMHCTBEHHO! UMelollell OTHOIIeHe K UHCTUTYTY
JIaBHOCTH.

CrieAyOLIMU aKTaM{ HallMX MCTOPUYECKUX MCTOYHUKOB IpaBa, CoAep-
Xalux B cebe oxpaHsAeMble YTOJIOBHBIM 3aKOHOM IPaBOOTHOIIEHUS, ABJIAIOTCA
Cmamymel Bestukoeo kHAdCcecmaa JIUmo6cko2o Tpex peAaKkLIuii.

CTOUT OTMETHUTH, YTO yXe B mepsoM Cmamyme BKJI 1529 roga B apTUKy-
Jie 24 coaepXuTca HOpMa, OTipefesiAlilaA JaBHOCTHRIE CPOKU. B maHHOI HOpMe
onpefeJisieTcs JaBHOCTHBIN CPOK, paBHBIN 10 rogaMm, B TeueHHe KOTOPBIX JIMIIO
JOJDKHO OBLIIO BCTYNMTDH B HacjeJoBaHUe, IPU dTOM JaHHBIN CPOK MOI' OBITh
[IpM3HaH, ecJId OAHO U TO Xe NMYIIecTBO ObLJIO NepejaHo [0 JBYM I'pamMoTaM
PAa3HBIM JIMI[aM B pa3Hoe BpeMsl, 1 BO3HUK CIIOP 3a JaHHOe NMYIIecTBo [Statut...,
1855: 25].

B ucciegyemom naMAaTHUKe IIpaBa 0oJibllle He COAEPXXUTCA YIIOMUHAHUA
JABHOCTHBIX CPOKOB, a eAUHCTBEHHas HOpMa, UMelolias [IpaBoBYyI0 IPUPOY
MHCTUTYTa AABHOCTH, ABJIAETCS MPAaBOBBIM MeXaHN3MOM, ONpeAesIAiiM I10-
PAAOK paspelieHNs IrpaXxJaHCKOro NMyIIeCTBEHHOT'O criopa.
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Bce BhIeykasaHHbIE NCTOYHUKM [IpaBa He MMeJIM CChUIOK Ha O0CBOOOX[e-
HYe JIUIa OT YTOJIOBHOM OTBETCTBEHHOCTHU B CUJIY MCTeYeHUs CPOKOB JaBHOCTH.
Takoi B3y ObLJI €CTeCTBEHEeH JJIA 3aKOHOAATe 1A, IIOCKOJIbKY CIIpaBeIJIMBbIM
CYMTAJIOCh OCYIEeCTBJIEHME IIPABOCY AN U FOCYyAapCTBOM, U JIMLIOM, KOTOPOMY
COBEPILIEHHBIM [IPeCTyIJIEHNEeM IPUYNHEH BPe..

B HauboJsiee npuOJIMXeHHOU K COBPEMEHHOU MHTepnpeTanuu dopmMe HH-
CTUTYT JaBHOCTU YIIOMHUHAeTCs BIepBble B JKaI108aHHOU epamome 0GOpAHAM
1785 roga nmmneparpuiipl Poccniickoii umnepun Exatepunsi I1. I1py sTom nanHas
HOpMa MMeJIa CJIEAYIOYI0 AUCIIO3ULMIO: B TJIaBe A «O JIMYHBIX IPeNMYyIIeCTBaxX
ABOPAH» MyHKTa 14 «O YyHUUYTOXEHUHU IpecTyIyieHnd Kou 10 jeT ocTaBaanch
0e3 Mpou3BOACTBa» 3HAYUTCA clleflyloliee:

Besikaro poja npecrtyruieHus [6J1aropogHoro], KOUM AecATH JIeT MPOILJIo, U Ype3
TaKOBOE [I0JIF0e BpeMs OHHU He CAeJIaJIiCh I'JIACHBI U 10 OHBIM IIPOU3BOJICTBA
He OBLIO, BCE TAKOBBIA Jejia TIOBeJieBaeM OTHBIHE MpeaTh, €CTh JIU TAe 00 HUX
B3BICKATEJTH, UCTIIBI UJTH JOHOCUTEJIH ABATCS, BeYHOMY 3a6BeHUI0 [Rossijskoje.. .,
1987: 28].

JlaHHY10 HOPMY BO3MOXHO OTMETUTH KaK COCJIOBHYIO IPUBUIIETHIO, UCKJTIO-
YaIOIIyI0 BO3MOXHOCTh peasi3aliii TaK1X IIPaBOBBIX IPHHIMIIOB, KAK HEOTBPa-
TUMOCTh OTBETCTBEHHOCTH, CIPAaBeJINBOCTU U, B OOJIbILEIl Mepe, paBEHCTBA
rpaxaaH nepef 3aKkoHOM. O COCJIOBHOI HalpaBJIEHHOCTH BCEro MaMATHUKA
IIpaBa rOBOPUT ero npeamobyia:

TakoBO ecTh CylIecTBEHHOE COCTOsAHHE PoCCUIICKOI MMITEpUH B CEM 3HAMEHUTOM
CTOJIETUH, B KOEM HcTeKkaeT U HactoAmui 1785 roa. Y cum 06pa3oM B UCTUHHOU
cJIaBe U BeJIMYECTBE UMIIEPUY BKYIIIAeM ILJIOJBbI U IO3HAEM CJIEICTBUS AEHCTBUA
HaM IO/IBJIaCTHAro, MOC/IyIIHAro, Xxpabparo, HeyCTpamnMaro, IpeAnpuruMYnBaro
U CHUJIBHAro poccuiickaro Hapo/ia, Korja Bepolo K 00Ty, BepHOCTHIO K IIPeCcTOJIy OH
yIpaBJisieM, KOTJ]a TPy U JII060Bb K OTEYECTBY COEAMHEHHBIMU CUJIAMU CTPEMATCS
MPeNMYIIECTBEHHO K obmieMy 6Jj1ary 1 Korjja B BOEHHOM U I'PaXXAaHCKOM feJie
pUMepoM IIpeJIBOJIUTeJIel MOOoIIpPeHbl OJYNHEHHbIE Ha JesAHNs, XBaJly, YeCTh
U cJ1aBy 3a co6010 BjeKymuA. HauaapHUKOB U MpeIBOAUTEJIEN TaKOBhIX Poccust
ype3 TeueHHre OCbMU COT JIeT OT BPEMEHHU CBOEro OCHOBaHUA HaXOAuJIa MOCpen
CBOUX CHIHOB, Haullaye e BO BCAKOEe BpeMs CBOMCTBEHHO ObLIO, eCTb, Aa
nomMoInuio Boxuero 1 npebyaeT BEYHO POCCUMCKOMY ABOPSHCTBY OTJIMYATHCSA
KayecTBamu, OJIMCTAINMMU K HavyaibcTBY. CHie He OlpoBepraeMo JJOKa3hIBaeTCs
caMbIMM ycriexamu, JJOBeAINMU uMIiepuio Poccuiickyio 1o Kpas HBIHELIHATO es
BeJINYECTBA, CUJIBI U CJIaBHl [Rossijskoe..., 1987: 2-3].

JanHoi npeam6yJ10ii 4eTko 0603HaYaeTcss Kype JaHHOTO MaMATHUKA [IPaBa,
HaIpaBJIEHHbIH B POTUBOIOJIOKHYIO CTOPOHY OT OCHOBHBIX ITPABOBBIX HAYaJl.
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[TocpencTBOM HOPM, TMpeACTaBJIEHHBIX KAT0BAHHOL epamomoti, co3qaBaicA
omnpeJieJIEHHbBIN COI[UAJIbHBIN ArcOasiaHe, CTPOAIIUICA HAa OTPUIlAHUY PUHIU-
1a CrpaBeJINBOCTH, PaBEHCTBA I'PaXXJaH Mepej] 3aKOHOM U HEOTBPAaTUMOCTH
OTBETCTBEHHOCTH.

CTOUT OTMETHUTbH, UYTO JAHHBIA UHCTUTYT HE PA3BUBAJICSA B COOTBETCTBUU
¢ MPUHIMIIAMH U 33/la4aM{ YTrOJIOBHOTO MPaBa, a BUJAOU3MEHST UX oA ceOs.
Tak, MBI IPUIILITA K YXOJIy OT UCTUHHOTO MOHUMAHUSA MMPUHIUTIA CITPABEIJINBO-
CTU, B IPUHINIE HEOTBPATHUMOCTH MOABWUJIMICH IIPABOBble OCHOBAHUSA IS He-
HACTYIUIEHUs HEOTBPATUMOCTH YTOJIOBHOM OTBETCTBEHHOCTH. ['yMaHU3M CTaJI
MPUHITATIOM, 00eCTIeYHBAIOIINM CPOKU TaBHOCTH, QyHIaMEHTOM JJIsI €T0 CyIIe-
CTBOBAHU:A BBUJIy HEBEPHOT'O TOJIKOBAaHUS JAHHOIO MPUHIIUIIA.

5. 3akntouyeHune

CpoKu JaBHOCTHU IMpUBJIeYeHNs K YTOJIOBHOU OTBETCTBEHHOCTU He ABJIAIOTCA
YeM-TO M3HAYaJIbHO XapaKTEPHBIM [JIA YTOJIOBHOTO 3aKOHOAATEJbCTBA. J[peB-
Helillre U cpeJHEBEKOBbIE MIPABOBbIe NICTOYHUKU He co/iepXaT YIIOMUHAHUA
O TaKOM IIPaBOBOM UHCTHUTYTE.

Cpoku JaBHOCTHU MIpPHUBJIEUEHUs K YTOJIOBHOU OTBETCTBEHHOCTH IEPBO-
HavyaJIbHO HOCHUJIU 3HaYeHUEe COCJIOBHOM MPUBUJIETUH U, KaK CJIeICTBUE, HA TOT
MOMEHT He MOTJIU HOCUTh 3HaUeHUE TTPAaBOBOTO MHCTUTYTAa B KOHTEKCTE MPUH-
LIUIIOB YTOJIOBHOTO IpaBa.

OTCyTCTBYeT MCTOpHUYECKH 0OOCHOBAaHHAS MPUYMHA BBEJAEHUSA MHCTUTYTA
CPOKOB JaBHOCTH, a TaKXe X MCTOpHUUecKoe MpaBoBoe 000CHOBaHNUe, IOAKpe-
IJIEHHOE OCHOBOTOJIAralMMI HayaJlaMU YTOJIOBHOTO TpaBa.
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SPECIAL MIGRATION STATUS OF KALININGRAD REGION

| Abstract

> Goal - the author analyzes the special provisions of modern migration law of the
Russian Federation, which regulate the special procedure for visiting the Kalinin-
grad region. The attention of the author focuses on the study of Russian migration
legislation amendments, which significantly liberalized the migration procedure
for foreign citizens visiting the Kaliningrad region on a short-term basis by intro-
ducing electronic visas (e-visa) valid merely for a particular subject of the Russian
Federation.

> Research methodology — in this paper, the author uses the traditional methods of
scientific research, such as analysis, induction, deduction, as well as logical and
historical-legal methods. The author also undertakes a formal legal analysis of rele-
vant provisions of federal law and current issues of legal practice in the Kaliningrad
region.

» Score/results — based on the analysis of the federal migration legislation, which
simplifies the legal regime for visiting the Kaliningrad region by e-visas, the au-
thor concludes that this legal mechanism of the migration policy of modern Russia
plays an important role in the economic development of this region of the Russian
Federation. In addition, the author draws attention to the fact that electronic visas
can also contribute to the development of scientific and educational cooperation
between higher education institutions of the Kaliningrad region and their foreign
partners. In particular, this migration mechanism can be actively used in order to
improve the cooperation between the Immanuel Kant Baltic Federal University
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with international partners in the framework of multiple projects, including “The
Border University Network” (BUN), “The Baltic Sea Region Universities Network”
(BSRUN), and other important international network projects in the field of higher
education and science.

» Originality/value — the article contains original conclusions on improving the legal
mechanism of electronic visas used when foreign citizens visit the Kaliningrad
Region. Namely, the author expresses his suggestions on permanently maintaining
the charge-free nature of these e-visas for visits of the Kaliningrad Region, as well
as relaunching small border traffic (SBT) between the Kaliningrad region and the
Republic of Poland (with selected Polish border areas (voivodships).

| Key words: migration law, freedom of movement, electronic visas, e-visa, visa
regime, small border traffic, SBT, Border Universities Network, SUP, BUN, Kaliningrad
Region, Kaliningrad Oblast, Russia, Russian Federation, Poland.

1. BBegeHue

C 1 utosia 2019 roga ObLT CyliecTBEHHO JUOepan30BaH MOPAOOK MOCElleHUA
KanuuuHrpaackoi ob6jactul — B pe3yJibTaTe MHUIIMUPOBAHHBIX U3MEeHEHUH MU-
TPanMoOHHOTO 3aKOoHOoaTesibcTBa Poccuiickoit Mefepanuu rpaxaaHe 53 mHo-
CTPaHHBIX F'OCYAAaPCTB MOTYT MOJIYYUTh OeCIIaTHYI0 OAHOKPATHYIO 3JIEKTPOHHYIO
BU3Y AJ1A nocenleHus KanuuuHrpaackoi obiactu. Panee, HaunHasA ¢ 8 aBrycra
2017 roga, Takoil MOPANOK yIPOIIeHHOTo nocelleHns OblJI BBeJeH Takxke Ha
HanbHem BocTtoke. B pesysbraTe sinbepaausanyy MUTPALMOHHBIX IPABUJI 3a
2017-2019 roas! peruonsl JJagbHero Boctoka Poccrin o 371eKTPOHHBIM BU3aM
nocetusiu 6osiee 120 ThICAY MHOCTPAHHBIX TPaXJaH; MIPU 3TOM 3a 3TOT NEPUOJ
65U10 BEIJAHO OoJtee 160 Thicsay gaHHBIX BU3. C 1 okTA6psa 2019 roga mpaBoBoOM
PeXH1M 3JIEKTPOHHBIX BU3 ObLJI pacipoCTpaHeH Ha N0e3AKU NHOCTPAHHBIX Ipax-
nfaH B CaHkT-IleTepOypr u JIeHUHIpaACKy10 00JIacTb.

B oTtHomeHuu nocemeHuit KaauHUHTpaaCcKoi 00J1aCT MNHOCTPAHHBIMU TY-
pUcCTaMM MO>XXHO KOHCTaTUPOBAaTh MOJIOXKUTEJIBHYI0 AUHAMUKY, B YACTHOCTH I10
nadbopmanuu ot I'ybepHatopa KannHuHrpaackoi o61actu AHTOHA AJIXaHOBA
KOJIMYeCTBO MOCeIleHNiI caMoro 3anaJHoro permoHa Poccuu 1o 37eKTpOHHBIM
BH3aM IIPEBBICUJIO BCe OXUAAaHUA, a UMEeHHO, HauuHaA ¢ 1 utosa 2019 ropaa,
10 3TUM 3JIEKTPOHHBIM JJOKyMeHTaM 00J1acTh TIOCETUJIN yXKe CBhIille 60 ThICAY
yeJsioBek: «B KaJlMHUHTpaJCKO 06J1acTH CylL[eCTBEHHO IIpeBbIllleH 00beM TYpU-
CTOB II0 CPAaBHEHMUIO C TeM, YTO MBI IJIAaHUPOBAJIU: MOAAHO yxke nmouTu 80 ThIcAY
3asBOK, 3a IIepBhle YeThIpe MecsAla JeliCTBUA 3J1eKTPOHHBIX BM3 MouTU 60 TeICAY
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4yeJIOBEeK 110 HUM Ilepeceksiy rpaHuny. OCHOBHBIE I'OCTU IIPUe3XaloT U3 JIUTBEI,
JlatBuw, dctoHuu, [Mosbmu u F'epmanun» [Pochti 60 tysyach...].

[IpaBuTtenbcTBO Poccutickoit defepanuu IJIaHUPYeT, YTO ¢ 1 AHBapA
2021 roga MHOCTpPaHHBIE TYPUCTHI CMOTYT MOJIy4YaTh 3JIEKTPOHHBIE BU3BI [JIA
MOoe310K BO BCe pernoHsl Poccurickoil @enepanuu. B ¢BA3M ¢ NIaHUPYyEMBIM
“3MeHeHHeM MUI'DallMOHHBIX IpaBuJl [JiA nocemeHus Poccuiickoin denepa-
ruu [Kalinina, 2019: 24] B HacTosIeM MaTepuasie Mbl paCCMOTPUM HOPOOHEe
crienPUKy JIefCTBYIOL[Eero NPaBOBOr0 MeXaHN3Ma BblJaul 3JIEKTPOHHBIX BU3
AnA nocemenus KaauHuHrpaackoi o6jacty, a Takxe OLeHUM II0JI0XUTeJIb-
HBIE ¥ OTPUIlaTesIbHble CTOPOHBI HOBEJLI B POCCHUICKOM MHUTPAIL[IOHHOM 3aKOHO-
nartenbcTBe [Durnev, 2019: 170].

2. DNeKTPOHHbIe BU3bl ANs MocelleHns KanuHnHrpaacko obnactum

Kak yxe ObLJIO BbIlle yIOMAHYTO, HaunHas ¢ 1 utosisg 2019 roga, B COOTBET-
ctBuu ¢ ITocranosnenuem IIpaButesnbcTBa Poccutickoit @enepanuu ot 15 mas
2019 roma No 595 [Postanovlenie Pravitelstva...] rpaxxjaHe HECKOJIBKUX JAECHAT-
KOB rOCyJapCTB MOTYyT 0(OPMJIATH 3JIEKTPOHHBIE BU3HI Ha CHEUaIM3POBAHHOM
carite MUl Poccuu, a IMEHHO MHOCTpaHILlaM IIpeoCTaBjieHa BO3MOXHOCTh
OHJIANH-0(POPMIIEHUS OJTHOKPATHBIX AEJI0BBIX, TYMAHUTAPHBIX U TyPUCTAYECKUX
BU3 B (popMe 3JIEKTPOHHOTO JOKYMeHTa (3JIeKTPOHHBIE BU3bI) JISI MOCEN[EHUA
KanuauHrpazgckon obaactu [E-Visa Application...].

B vacTHOCTH, U3MeHEeHHOe MUTPAI[MOHHOe 3aKOHOAaTeIbcTBO Poccuu npe-
J0CTaBJisIeT MIPaBoO Ha IMOJIyYeHUs 5JIEKTPOHHON BU3HI IpaxkjaHaM CJIeAYIOMNX
rocynapcts: ABctpus, AHoppa, BaxpetiH, benbsrus, Bonrapus, Batukah, Ben-
rpus, 'epmanus, I'penus, Nanus, Uaausa, Uanonesus, Upan, Upnanaus, Ucnas-
nus, Ucnanusa, Utanus, Karap, Kunp, Kuraii (Bkiouas TatiBanb), Kopeiickas
Hapoguo-lemokpatuueckasa Pecny6inka, Kyseir, JlatBus, JIutea, JInxrteH-
mteliH, Jilokcembypr, Manaiizus, Manera, Mekcuka, MoHako, Hugepiauasl,
Hopserusa, Omas, [Tosnbma, [Toptyranus, Pymeiausa, Can-Mapuno, CaygoBckas
Apasus, CeBepHasa Makenonus, Cepbus, Cunranyp, Cnosakus, CiioBenus, Typ-
s, ®ununnunsl, Ounnsaaausa, @pannus, XopsaTus, Yexus, [setiapus, [lse-
nuA, CcToHuA, ANoHUA.

Takxum o6pa3om, BaXkHO OTMETUTh, YTO Bce OJIMXaiiIINe CTpaHbl-coceaun
KasmHMHTpaIcKON 06J1aCTH 10 PETMOHY BaaTHUIICKOTO MOPS BOILIN B CITUCOK
rocyapcTB, rpaxJjaaHaM KOTOPBIX IPeAOCTaBJIAETCA IPaBoO AJIA MOJIy4YeHUA
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OecryIaTHOM 3JIEKTPOHHOM BU3HI [JIA NoceleHus KaJluHuHrpaacKoil o0J1acTu.
JlaHHBIIT MOMEHT 3acJly’XhBaeT 0co00ro BHUMAaHUA U cjielyeT BblcKa3aTb I10JI0-
XHUTEJIbHYIO OIleHKY aelicTBuAM IIpaBuTtenbcTBa PD, yTo [lospiia Takxke Oblyia
BKJIIOYEHA B [lepeueHb 3TUX CTpaH, I'paxJjaHe KOTOPhIX Jie-(HaKTo MOJIb3yI0TCA
pexuMoM HauboJibiiero 6jaronpuATcTBoBaHuA. Ilo HameMy MHEHHIO, 3TO
OYeHb Ba)KHBIM W HYXXHBII IIar, KOTOPBIY ObLJI IpeAlpuHAT [IpaBUTEIbCTBOM
Poccuu B yCJIOBUAX AOCTATOYHO HANPAXKEHHBIX MOJIUTUYECKUX OTHOMIEHUN
MeXAy HalllMU CTpaHaMu. 1 B 3TOM KOHTEKCTe cJieiyeT BCIIOMHUTH O TOM, UTO,
HauuHasA c jeta 2016 roga, B oqHOCTOpOoHHeM nopsaake Pecny6ivika [Mosibiia
[IpeKpaTiiia pexuM MaJIoro IPpUrpaHUYHOTO IlepeIBHXXeHNA, KOTOPHIH pacipo-
cTpaHsIca Ha Bclo KanuHuHrpaackyio 06jacTh M NpUrpaHUYHble BOEBOICTBA
[Mospmu [Domaniewski, Studziriska, 2016: 538]. ITo HallleMy MHEHUIO, 3TO ObLIT
HepalroHaJbHBIYA mar IIpaBuTesnbcTBa [10s1bIIM, KOTOPBIH YCJIOXHNJI XKU3Hb
IIPOCTHIX rpaxkfjaH 1o ode CTOPOHBI I'PAHUIIB U OTU AeWCTBUA UMeJsIN TOJIBKO
JIMIIb OTPHULIaTeIbHbIE TOCTIeICTBUA. BO3MOXHO, BBefleHle 3JIEKTPOHHBIX BU3
JU1A nocemenys KannHuHrpaackoi o61acTu cTaHeT ouepeJHBIM apryMeHTOM
[AJ1 BO3BpaTa K BOMpOCy O BO300HOBJIeHUU pexuma MIIIT mexay KanuHus-
rpajIckol 06J1acThio ¥ IPUTrPpaHUYHBIMU BoeBojicTBaMu [Tosibmm [Sagan et al.,
2018: 95]. [TogobHBIe TPYAHOCTH yKe IpeojoJjieBainch Poccueli B fuasore
¢ EBpornerickum Coio30M, KOrJja peys Iijia 0 IpaBOBOM peryJIMpoBaHUM TPaH-
3uTa yepe3 JIuTBy B/u3 KamuHuHrpaackon obiactu [Budushhee Kaliningrada.. .,
2003: 63-91].

DJleKTpOHHas Bu3a BbjaeTcsA OecryiaTHO. CpoK JelCTBUA 3JIEKTPOHHOMU
BU3H cocTasiisgeT 30 qHel, HaYMHAA ¢ JaThl BbIAA4M, U C pa3pelieHHbIM Cpo-
KOM IIpeObIBaHMsA Ha Tepputopun Poccuiickont @enepanny 0 8 CyTOK C AATHI
Bbe3/la Ha OCHOBAHUM 3asABJIEHUA MHOCTPAHHOrO rpaxxJaHKHa, 3all0JIHEHHO-
ro B 3JIGKTPOHHOM (opMe Ha yKa3aHHOM caliTe He Mo3aHee 4 KaJeHOapHbIX
JHel 1o MpearnoJaraeMoi AaThl Bbe3/ia, ¢ IPUKPeIJIEeHHON K HeMy I[Uu(POBOi
dororpaduent B BuAe 3JIeKTPOHHOro (aina. Kaknx-1100 MHBIX JOKYMEHTOB
He TpeOyeTcs.

HHocTpaHHble Irpax/jaHe yKa3aHHBIX 53 rocyiapcTB MOTYT BbeXaTb (Bble-
XaTh) MO 3JIeKTPOHHBIM Bu3aM B (13) KaamHUHIpazickyio 061acTh TOJIBKO Yepes
cJieflylolfye MyHKTHI IIPONyCcKa Yepe3 rocyAapcTBeHHYyIo rpaHully Poccurickoi
Oenepanun: 1) asponopt «XpabpoBo» — BO3AYILIHBIN MMyHKT Npomnycka «Kamau-
HuHrpaj (XpabpoBo)»; 2) MOPCKOH IyHKT nponycka «KaanHuHrpag» (y4acTku
B ropofax Kamuaunrpap, Banruiick u CBeTbiin); 3) aBTOMOOUIbHBIE TTYHKTHI
npomnycka «barpatuonosck», «['yces», «MamoHoBO (I'kexoTku)», «MaMOHOBO
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(I'poHOBO)», «Mopckoe», «[lorpaHU4HbBI», «COBETCK», «HepHbIlLIeBCKOe»; 4) xe-
JIe3HOAOPOXHBIE MYHKTHI TpomycKa «MaMOHOBO», «COBETCK».

TakumM 06pa3om, THOCTpaHHbIe IpaXxaaHe, KOTOPHIE MOJTyYUIIN 3JIEKTPOHHbIE
BU3Bl, UMEIOT MPaBO HAXOAUTHCSA U MepeJIBUraThCsA TOJIBKO B Ipeesnax Kasnu-
HUHTPaJICKOU obJyiacTu. Bre3  mo HUM Ha OCTaJIbHYI0 TeppuTopuio Poccuiickoi
depneparnuiu ¢ 1{ej1bl0 TPAH3UTHOIO Mpoe3/a B IaHHYI0 00J1acTh WJIM Bble3Ja 13
Hee, B TOM YHCJIE Yepe3 a3poIoOPTH B GecriepecajoYHOM pexrMe, HEBO3MOXKEH.
[TosToMy OorpaHUYeHHBIN TEPPUTOPUAIBHBIN XapakTep (Tosbko KanuHuHrpas-
ckas o6J1acTh) U BpeMeHHOU JUMUT (8 JHel) AelcTBUA 3JIEKTPOHHOU BU3BI
KOMITeHCHpYeTcA ee 6ecriaTHBIM XapakTepoM — 6e3 B3UMaHNA KaKUX-JI100 CKPHI-
THIX COOPOB; a TakXe yIpPOoIeHHOH Mmpoleypoii ohopMienus (oHIaliH nofgava
U TIOJTyueHne) — 3JIEKTPOHHAS BH3a BBIJIAETCSA B CPOK He OoJsiee 4 KajleHJapHbIX
JHel, He3aBUCHUMO OT BBIXOAHBIX U NMPAa3AHUKOB U Aj1A ee ohOpMJIeHUsA He Tpe-
OyeTcs MpUTJallleHNu! WU MOATBEPXKIEHUN — HEOOXOIMMO TOJIBKO 3aTIOJTHUTH
3asBJIeHHe Ha caiiTe KOHCYJIbCKOTO AenapraMeHTa MUHHCTEPCTBA MHOCTPAHHBIX
nen PO, npukpenus 1iudpoByio poTorpaduio B Bue 3JIeKTPOHHOTO daiia.

3. BmecTo 3akitoueHusa

Cambiii 3anaiHbIi cyobekT Poccutickoit @efepanuu cTaj BTOPbIM nocie JlasbHe-
ro BOCTOKa peroHoM Poccru, B KOTOPOM Hayvasl IPUMEHATHCSA IPaBOBOU PEXUM
OecIlJIaTHBIX 3JIEKTPOHHBIX BU3. B 3TOM OTHOIIIEHUHU cJiefyeT OTMETUTh, YTO
«KaJIMHUHI'PaJICKUI IlepeyeHb» CTPaH NOYTHU B [Ba pasa Lmpe, yeM Ha J[ajbHeM
BocToke: TOMHMO TeX CTpaH, KUTeJIM KOTOpHIX ¢ aBrycra 2017 roga nosy4uin
BO3MO’HOCTb IIpYe3XaTh 10 3JIEKTPOHHBIM BU3aM B JJaJIbHEBOCTOUHbIE PErOHE
Poccun, aiia KanuHMHrpackon 06J1acTy B 3TOT NepedyeHb ObUIO JOTIOJHUTETb-
HO BHeCeHO 35 eBpOIelCKUX CTpaH, BKJII0Yas COCeCTBYIOMNE C POCCUNCKUM
sKkcksaBoM Ilospiny u JIUTBY, a Takke pacroJioXKeHHBIe OT Hero B HECKOJIbKUX
yacax aBTOMOOWJIbHON noe3axu JlaTeuio, OctoHumo, Ciosakuio, I'epmanuto, Ye-
xuio, Jlanuto [Ademmer, Delcour, 2016: 89]. Takxe cjieyeT OTMETHUTD, YTO
CIIIA 1 BenmkoOpuTaHuA He TOMAJIN B 3TOT CIIKMCOK, YTO TOBOPUT B TOM YHCJIE
O COBpPEMEHHBIX IIOJIMTUYECKUX MOMEHTAaX, OCJIOXKHAIUIINX B3aMOOTHOIIeHNA
HaIuX rocygapcrs. OQHAKo, B 3TOM KOHTEKCTe BaXXHO BUJIETh U TO, YTO PEeXUM
OecIJIaTHBIX 3JIeKTPOHHBIX BU3 ABJIAETCA CUTHAJIOM CO CTOpPOHH! Poccuu B afgpec
cBOUX eBporelickux cocefieil [Miakinen, Smith, Forsberg, 2016: 164], B Tom
yncJie [osbliy, yTo HacTynaeT BpeMs [JIs HOpMaJn3ally B3aMOOTHOIIEHUN
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1 [J1A paboTHl HaJ co3AaHueM 0J1aronpUATHBIX YCJIOBUH AJIA pa3BUTUA AOJITO-
CPOYHBIX ABYCTOPOHHHUX OTHOIIEHMH, B TOM 4MCJIe Ha YPOBHe I'YMaHUTapPHBIX
00MEeHOB U KOHTaKTOB («HapOLHON JUIJIOMAaTuN»), BO3BpaTy K 0€3BU30BOMY
munasiory Poccuu u EC [Shkural, 2014: 612], a Takxe IJid MpeoqoIE€HUS Tpa-
JUITMOHHBIX «IIOTPAaHUYHbBIX» TpyaHocTell [Kolosov, Zotova, Sebencov, 2016:
387]. [ToaToMy BBIpasum HagexAy, YTO MMEeHHO B chepe HayyHOro u obpa-
30BaTeJIbHOTO COTpyAHUYecTBa Mexay Poccuell u Ilosbiieli, a Takxe MHBIMU
cTpaHaMHU cnucka 53 rocyaapcTs, OyJeT aKTUBHO HCIIOJIb30BaThCA HOBBIM pe-
KUM 2JIEKTPOHHBIX BU3 [Merdeshova, 2018: 115]. B yacTHOCTU, TaKue MeXAY-
HapoJiHble HayYHO-00pa3oBaTeIbHbIe IPOEKTH KaK MPoeKT «CeTh YHUBEPCUTETOB
norpaHuybs» (CYII), npoekT «CeTb YHUBEPCUTETOB peruoHa baaTuiickoro Mops»
(BCPYH) u npoune MexXayHapOoJHbIE ceTeBble IIPOEKTH B cepe BHICIIero o0-
pa3oBaHUA U HAyKU JOJDKHBI CTaTh IJIaBHBIMU Y OCHOBHBIMU OeHeduiapamMu
peXrmMa 3JIeKTPOHHBIX BU3. be3 coMHeHUs, JaHHBIN MeXaHNU3M MOXeT U I0JDKeH
CIocoOCTBOBATh Pa3BUTHI0O HAyYHO-00pa30BaTEJIbHOI'O COTPYAHUYECTBA BCEX
BBICHINX y4eOHBIX 3aBe/ieHn KaJmHUHTpacKol 00JIacTh CO CBOUMU 3apyoex-
HBIMU IapTHEpPaMHM, B YaCTHOCTH AJIsA JaJIbHENIIero pa3BUTUA COTPyAHNYECTBa
BanTuiickoro ¢penepanpHoro yHuBepcurera nMeHu Ummanyusia Kanra co cso-
VMU NIapTHEpPaMu B paMKax npoekta «CYTI».

ITo unpopmanuu ot [IpaBuresnnscTBa KamuHUHrpaackon o0J1acTy, 3a Nepruoa
¢ 1 utossa mo xoHer geka6bpsa 2019 roga 3asABKy Ha MOJTyuyeHNe 3JIeKTPOHHBIX BU3
B KasmmauHrpaackyo obaacts nogaau okoyao 80 TeICSAY MHOCTPAHHBIX I'paXkJaaH
u3 50 rocyaapcTs. Yaire Bcero sIeKTPOHHBIMU BU3aMU N10JIb30BaJIACh XUTEJIN
JIntBel — 43% 3aABOK OT 0011Iero uucsa, Ha BTOPOM MecTe oKasasiach JlaTBus —
20% 3aaBoK, [losblin 3aHAIa TpeTbe MecTo — 16% 3asaBok u denepaTuBHasA
Pecny6sinka 'epMaHUM 3aMbIKAET «TPYIIY JIMAEPOB», HA HEMENKUX rpaXkaaH
npuxoautca 13% ot obiero yrcsa 3asABOK Ha MOJIydeHNe 3JIEKTPOHHOI BU3BI
Ut nocemeHys KaanauHrpaackon obsactu [Alikhanov, 2019]. TakuM o6pasom,
Hab0aeTcs MoJIoKUTe IbHAaA AUHAMUKA pOCTa YMcJia BUSUTOB MHOCTPAHHBIX
rpaxjas B KaJnHUHIpaAcKy1o 00J1acTh IPY IOMOIIY 3JIeKTPOHHON BU3BIL.

[IpencrasiiseTcs, YTO BHeJpeHMe 3JIeKTPOHHBIX BU3 1A noceljeHus Ka-
JIMHUHTPAJICKON 006J1acTy ObLII0 00yCJIOBJIEHO ABYMs IJIaBHBIMU NMPUYMHAMU:
BO-TIEPBBIX, MMPABOBBIM cTaTycoM KammHuHrpackon obsactu kak Ocoboii aKo-
HOMMYECKO! 30HBI; a, BO-BTOPBIX, YCIEIIHBIM ONIBITOM IIpOBeieHNs YeMnroHaTa
Mupa 1o ¢yTt6osty B Poccuu B 2018 rojiy, B 4aCTHOCTU TeCTUPOBaHUEM YTIPOIleH-
HOro BH30Boro ¢opmara (BbIJa4Yu 3JIEKTPOHHBEIX BHU3 00JIeJIbIINKAM) BO BpeMs
MpoBe/IeHUs MaTyell yeMnuoHaTa Mupa no ¢gpyrbosy 2018 roma, B ToM uuciie,
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Ha craguoHe B KanuHuHrpase. JlaHHbII yeMIMOHAT OJI0XUTEIbHO MOBJIUAI Ha
JOUHAMUKY TYPUCTCKOTO MOTOKAa B KaJTMHUHIrpa/iCcKWil peruoH U Mo3TOMYy B Ka-
yecTBe JOJIroCpovyHoro pesyJjbrara UM no ¢pytoosy B 2018 rogy MoXHO Takxke
paclieHUBaTh pacnpocTpaHeHUe YIPOIeHHOr0 BU30BOTI0 peXXruMa Ha CTPaHBbI
EBponbl. Be3ycyiOBHO, YOIPOIIEeHHBIN PEeXUM 3JIEKTPOHHBIX BU3 1A MOCEN[eHUs
KanuHunrpazackoil o6i1actu 6yJeT HOBBIM U JOTOJIHUTEIBHBIM CTUMYJIOM IS
Pa3BUTHA TYpU3Ma, MeXXAYHAPO/IHBIX POEKTOB KyJIbTYPHBIX 1 06pa30BaTeIbHBIX
MPOEKTOB, a TakXe OyleT crtoco0CTBOBATh (GOPMUPOBAHNIO OJIArONPUATHOTO UH-
BECTHUI[MOHHOTO KJinMaTta. OcTaeTcsi BRIpa3uTh HaJIeX Ay Ha TO, YTO YIPOIIEeHHBIN
BU30BBIN pexxeM OyZeT B JaJjibHENIIIEM COXPAHAThCA, 4To IIpaBuTenbcTtBo PD
OCTaBUT B JIOJITOCPOYHOM MepcrieKTrBe GecnIaTHBIN XapaKTep 3JIeKTPOHHBIX BU3
JIJ1A TIOocellleHrs caMoTo 3anafHoro cyorekra Poceuiickoii ®enepanu, 4To B KO-
He4YHOM uTore 6yJieT crnoco6CcTBOBaTh CO3MAHMIO U YKpeIleH!Io nmuaxa Kanu-
HUHTPACKON 00JIaCTU KaK OTKPHITOTO U BO3MOXXHO JaXke B OyAyIieM OJTHOCThIO
0e3BM30BOIO permoHa B3aMOBBIIOAHOTO coTpyaHmYecTBa [Salenko, 2004: 69]
Poccuiickoit ®enepauun u EBponerickoro Coro3a [Sutormina, 2011: 114].
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SOCIAL INFLUENCE AS A MEANS OF CORRECTION OF THE CONVICTED
PERSONS: TO THE QUESTION OF DEFINING IN THE CONTEXT
OF COMPARATIVE LEGAL ANALYSIS

| Abstract

» Goal — improving the legal regulation of social influence as a means of correction of
convicted persons; expansion of forms of social influence as a means of correction; re-
-socialization and re-adaptation in civil society of persons convicted of imprisonment.

> Research methodology — the object of the study is public relations that arise during
using social influence as a means of correction on convicted persons sentenced
to imprisonment. Subject of research: norms of criminal, penal legislation, other
rules of law governing the social influence on prisoners sentenced to imprisonment;
theoretical provisions and scientific views on the issue of the effectiveness of us-
ing means to achieve the goals of criminal responsibility. In the research process,
a systematic approach was used, as well as a method of legal modeling, historical,
logical, statistical and comparative legal methods.

> Score/results — the determination of the content of social influence on persons sen-
tenced to deprivation of liberty as one of the means of their correction will make
it possible to establish its place in the system of fixed assets to achieve the goals of
criminal responsibility, applied in accordance with the criminal-executive legislation
of the Republic of Belarus. Possibility of increasing the level of social re-adaptation
and re-socialization of convicts serving sentences related to the strict isolation of
convicts from society through the use of civil society institutions.
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> Originality/value — the article emphasizes the need to supplement of Criminal Code
of the the Republic of Belarus with regulations allowing the participation of repre-
sentatives of civil society in the resocialization of convicts.

| Key words: social influence, means of correction, convict, supervising committee,
guardianship board, social educator, juvenile commission.

1. BBegeHue

®DaKTOPHI, BJIUAIOIIME Ha HEOJIAarONPUATHOE IPOTEKAHNE MOCTIIEHUTEHI[UaPHON
alanTaluu, CBA3aHbI C JJIUTEJIbHBIM UCKITIOUEHUEM JIUIA U3 XU3HU B TPaXKAaH-
CKOM OOIIleCTBe, UYTO BEJIET K MOTEPE COLMAIBHBIX CBA3El, HABBIKOB OOIIEeHUs
U COCYILeCTBOBAHMA B 3aKOHOIOCJIYITHOM O0ILIecTBe C JPYTrUMH UHAWUBUIAMHU,
a TakXke yTpaTe CBOEH COIMaJIbHOU POJiK B oOIecTBe. [locTIieHUTeHITMapHas
afanTanusa JINI@A MpearnojaraetT BO3MOXHOCTh BHOBb ITPUCIOCOOUTHCS K JKU3-
HU B I'paXkIaHCKOM 0011[ecTBe 1 0COOeHHO TpebyeTcs JiuiaM, 0CBOOOANBIINMCSA
1ocJie OTOBIBAaHUSA JIJTMTEIBHBIX CPOKOB JIUIIeHUsT cBOOO1bI. Kak cripaBeyinBo
otMeuaet B.B. [llabaHOB, CJIOXXHOCTH COLMAJIbHON peabUIUTALUM OCYXIeHHBIX
KPOETCs B psfie MPUYNH MICUXOJIOTO-TIeJarOrNYeCcKOro XapakTepa: Iepuos OT-
ObIBaHUA HaKa3aHUA MOAUUHAETCS CTPOrO perjiaMeHTHPOBAHHOMY MOPSJKY;
0OIIIECTBO OXKHUIAET OT OCBOOOXIEHHBIX ONMTUMHUCTHUYECKOT0 HACTPOEHUsA, UTO HE
BCErjla TaK; TPYIHOCTU COMMAJIBHON peabuINTANN CBOAATCSA K TOMY, YTO ITOCTIE
ocBOGOXIeHA chepa OOLIEHUS OCYXIEHHBIX pPacIIUpPAETCs, a 3TO TpebyeT OT
HUX OTpeeJIEHHBIX COITUAJIBHBIX MTO3UIINHT; TIOCJIe OTOBIBAHMA HaKa3aHUS U3 MECT
JIVIIeHUs CBOOOIBI OCBOOOXKAAIOTCSA JIULA PA3HBIE MO CTENEHN MeJaroruyeckom 3a-
MyIEHHOCTH, BO3PACTY, COCTOSTHUIO 300POBbs U T. 11. [Shabanov, 2010: 236-241].
YcTpaHUTh BAMSHUE HEraTUBHBIX TPUYUH M 0OJIETYUThH MOCTIIEHUTEHITHAPYIO
alanTaIuo BO3MOXHO IyTeM aKTUBHOTO MPUMEHEHUS 00IeCTBEHHOTO BO3el-
CTBUsI KaK OJTHOTO U3 OCHOBHBIX CPEJICTB UCIIPABJIEHUS OCYX/I€HHBIX U TIOBHIIIEHUSA
POJIH [IeATEIbHOCTHU MPeJICTaBUTEJIEN 00IecTBa B NCIIPAaBUTEIBHOM IPOI[ECCe.

2. AHanun3 3akoHogaTenbcTBa Pecnybnmkum benapycb
N 3aKOHOZATeNbCTBA 3apybeXHbIX CTpaH

B cBs3UM € OTCYyTCTBUEM B 3aKOHO/IaTEJIbCTBE AePUHUINN «0OI[eCTBEHHOE BO3-
JelicTBHe» BO3HUKAIOT CJIeIIOIIrie BOMPOCH: KaKOBO ero coAepkaHue?, KTO
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OTHOCHUTCA K cyObeKTaM, OKa3blBaIoOLMM JaHHOe Bo3JelicTBre?, Kakrue GOpMbl
0011[eCTBEHHOTO BO3/IeHCTBUA MOTYT OBITh peasin3oBaHbl? [IpeficTaBiiseTcs Bep-
HBIM, YTO 00IIeCTBeHHOEe BO3/IeHICTBIE BIpaXaeTCs B yUaCTHUU [IpeCTaBUTesel
00I1eCTBeHHOCTH B AeATEIbHOCTY II0 UCIPABJICHUIO JIUI], COBEPUIMBIINX IIpe-
CTyIUIeHUe. YyacTue npejcTaBuTesell 001ecTBeHHOCTU B IeATeJIbHOCTHU I'oCy-
JlapcTBa B I[eJIOM ABJIAETCS COBPEMEeHHBIM aTpU0yTOM PasBUTOrO IPakJaHCKOTr0
oO1iecTBa.

ToJiKoBaHME HOPM YTOJIOBHO-MCIIOJIHUTEIPHOTO 3aKOHOAATeIbCcTBa Pec-
ny6auku Besapych 103BoJisfeT BBIAGINUTD CJIeAYOUINX CyObeKTOB, pealnu3ylo-
mux obljecTBeHHOE BO3JelCTBYE Ha OCYXJEeHHBIX B HCIIPAaBUTEJIbHON Jies-
TEeJIbHOCTHU:

* [omevuTesIbckre coBeTH (cTaTha 105 Yeo/108HO-UCnOTHUMETbHO20 KodeKca
(manee: YHUK) Pecnybniuxu benapycy);

+ obmecTBeHHble BocnutaTenu (cratba 106 YUK Pecnybnuku benapycy);

+ HaOmopaTesibHble KoMucceuu (cratba 21 YUK Pecnybiuku Bestapycy);

* KOMUCCUM IO JejlaM HecoBeplieHHosleTHUX (cTatbs 135 YUK Pecny6iuku
Benapycy);

+ obmiecTBeHHble 00bequHeHUsA (cTaThsd 21 YUK Pecnybiuku Benapycs);

* penuruo3Hble OpraHu3aluu U ux npeacrasutesnu (crarbsa 12 YUK Pecny-
6stuxu bemapycy);

* IICHUXOJIOTH, OKa3bIBalolyie ICUX0JIOTYecKylo IOMOIIb B aJalTallly K yCJIO-
BUAM COJiepXKaHUs, IpeoJoJieHNH KOH(JIMKTOB, HOpMasInu3auy Icuxuye-
CKOI'0 COCTOSIHMA U HeUTpaJIu3ally OTpUllaTesIbHBIX YCTaHOBOK JIMYHOCTHU
(craTes 107 YUK Pecny6nuxu Benapycy) [UIK Respubliki Belarus].

OTtpesibHble CyOBEKTHI U3 YKCJIa MIEPEeUrCIEHHBIX COCTOAT KaK U3 MpeJICTaBuU-
TeJjiel OOIIeCTBEHHOCTHU, TAK U JIUI], HAXOAIINXCA Ha TOCYJapCTBEHHON cIyXko0e.
B yactHOCTU, HabJII0JaTeIbHbIE KOMUCCUN COCTOAT U3 TpejceaTesis HabJIro-
JaTeJIbHOM KOMHUCCHU (3aMeCTUTEJIA MpeceIaTe/ s NCIOJTHUTETFHOT0 KOMHU-
TeTa (rJ1aBBl aIMUHUCTPAIMN), 3aMeCTUTeJIA IpejceaTe s Ha0Jo1aTeIbHOM
KOMUCCHY, ceKkpeTapsa U 4—8 4IeHOB KOMUCCUU U3 YrcJia PAOOTHUKOB MECTHBIX
HICIIOJTHUTEJIBHBIX U PACTIOPALUTEIbHBIX OPTaHOB, JENYTATOB COOTBETCTBYIOLINX
CoBeTOB, mpejicTaBuTesiel Npo¢deCCUOHAIBHBIX COI030B U APYTUX OpraHu3aLui
[Ukaz Prezidenta...]. I[ToaToMy OTHECTH UX K CyObeKTaM OOI[eCTBEHHOTO BO3-
IEeHCTBUA MOXHO TOJIBKO OTYaCTH.

[TonmeunTeIhCKME COBETHI CO3/AIOTCS HA MpaBax OOM[eCTBEHHBIX 00beIu-
HEHUN U perucTPpUPYIOTCA B COOTBETCTBUM C 3aKOHOAATEJIbCTBOM Pecry6yimku
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Besnapych B nopsjke, yCTaHOBJIEHHOM [JIA OOL[eCTBEHHBIX OObeqUHEHUN.
CocTaB Mone4YnTesIbCcKOI0 coBeTa MHOroobpaseH: ImpeJcTaBUTesIu rocyaap-
CTBEHHBIX OPraHOB, OpPraHMU3aIUuil He3aBUCUMO OT GOpPM COOCTBEHHOCTH,
TpeACTaBUTEIN CPeJCTB MaccoBON MHPOpMaIUM, 061leCTBEHHBIX 00beI1He-
HUI U PeJIMTMO3HBIX OpPraHU3aluii, ieATe/ M HayKu U KyJIbTYPhl, OTJeJIbHbIe
rpaxnaaHe [UIK Respubliki Belarus]. Vicxonsa 3 aHa/im3a HOPMaTUBHBIX aKTOB,
ydacTue IIpeJicTaBuTesell TocyJapCTBEeHHBIX OPraHOB U IpejcTaBuTesel rocy-
JapCTBEHHBIX yUpeXJeHN, OCyIIeCTBJIAIINX CBOIO AeATeJIbHOCTh Ha npodec-
CHOHAJIBHOM OCHOBE, B IIONEYNTeJIbCKOM COBeTe He ABJiAeTcA 00513aTe/IbHBIM.
[TosToMy noneunTesibCKUe COBETH JeICTBUTEIBHO MOTYT OCYI[eCTBJIATh UMEHHO
oblecTBeHHOe BO3JeliCTBYe, U Peai30BhIBaTh 3aa4y [IprBJIeueHNs o01ecTBa
K UCIIPaBUTEJIbHOMY IIPOLeCcCy OCYXIeHHBIX JInll. CaMOCTOATE IbHBIN IPaBOBOM
aKT, peryJupyomuil JeATeJbHOCTh [I0NeYNUTesIbCKUX COBeTOB B PecnyOinke
Benapycs, orcyTerByet. B YUK ecThb svinb OTChUIKA K 3akoHY Pecny6inku Bena-
pychb oT 4 okTaA6pa 1994 r. No 3254-XII «O6 oOmjecTBeHHBIX 00beJUHEHMAX>.
U kak crpaBeyinBo 3ameTtus H.B. Kuliko, Hu OJUH TaKOU COBET TaK U He ObLI
co3maH [Kijko, 2017: 98-102].

YUK npeaycMaTpuBaeT BO3MOXHOCTb y4acTUA JI0OBIX APYTHUX 00IeCcTBeH-
HbIX 00beIUHEHNI, KPOMe [TONeYUTeIbCKUX COBETOB, B UCIIPaBJIEHUM OCYXAeH-
HBIX. AHaJIM3 COBpeMeHHOro 0eJIOpyCCKOIro 3aKOHOAaTe/IbCTBA [TOKA3hIBAET, UTO
nx GyHKOUUA pakTuyecku AyO0aupyoT GYHKIMY IONEYUTEIbCKOr0 coBeTa npu
3TOM UX AeATeJIbHOCTh perjiaMeHTHpyeTcs OJHUM HOPMaTUBHBIM IIPABOBBIM
akToM — 3akoHOM Pecrny6imku benapycb No 3254-X1I «O6 o6111ecTBEHHBIX 00b-
€IMHEeHUAX>.

CreayolM CyObeKTOM, y4acTBYIOIIUMM B MCIIPaBJI€HUU OCYKIEHHBIX,
B cooTBeTCcTBUM ¢ YUK Pecnybnuxu Bestapycs ABAAITCA OOIECTBEHHBIE BOC-
nutateau. OQHaKO CaMOCTOATEJIbHBII HOPMaTUBHBIN IIPaBOBOM aKT, per-
JJAaMEeHTUPYIOLUUI AesATeJbHOCTh OOIeCTBeHHBIX BOCIUTATEeH, TakXe OT-
cyTcTByeT. Bosiee Toro, 3akoHofaTesb TIIaTeJIbHO n3beraeT ynoOMUHAaHUA
JaHHOTO cyObeKTa B 3aKOHOJATeJIbCTBe B I[eJIOM. B peko BcTpevamomuxcs
JIOKaJIbHBIX IPABOBLIX aKTax yaille GUrypupyoT obliecTBeHHble BOCIUTATEIN
HeCcoBepIIeHHOJIeTHUX.

[Nopspok pesTesbHOCTU HabJI0aTeIBHBIX KOMUCCHI U KOMHUCCUH IO Jie-
JlaM HeCOBepIIeHHOJIETHUX OIlpeJiesiseTcs 3aKOHOAaTeIbCTBOM PecriyOiinku
Benapycb. OCHOBHBIM HOpPMaTUBHBIM IIPaBOBLIM aKTOM, perjlaMeHTHpYIolieM
UX AeATeJIbHOCTb, ABJisAeTcA [ToctaHoBsieHue CoBeta MuHucTpoB PecriyOiiu-
ku Benapych ot 15 ceHtsa6psa 2006 r. Noe 1220 «O6 yrBepxaeHun IlosioxeHus
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0 MopsJKe OCYIeCTBJIeHUA 00IeCcTBeHHBIMU 00beAUHEHUAMN KOHTPOJIA 3a
JeATeJIbHOCTBI0 OPraHOB U yUpeXxJeHNUi, NCIOJIHANINX Haka3aHue U UHble
MepHI YTOJIOBHOM OTBETCTBEHHOCTH» U [TocTaHoBJIeHne MuHKCTepCTBa I0CTULIMN
Pecny6auiku Bestapych ot 15 geka6ps 2006 r. Ne 85 «O6 yrBepxaeHun MHCTpykK-
LM O OpAAKe 00pa3oBaHUsA U AeATEeIbHOCTH OOIeCTBEeHHBIX HabII0JaTeIbHBIX
KOMMUCCUY U JIMYHOTO JINCTA KaHAUaTa B 4jieHbl KoMuccun». Komuccuu no
JieJlaM HeCOBEPIIEHHOJIETHUX — OAWH M3 CaMbIX peaslbHO (PYHKIMOHUPYIOIINX
CyOBeKTOB OO0IeCTBEHHOTI'0 BO3AEeMCTBYSA, OAHAKO JeATeIbHOCTh KOMUCCUU TI0
JieJlaM HeCOBEPIIEHHOJIETHUX 3aTparuBaeT JIUIIb JINL, He JOCTUTIINX BO3pac-
Ta BOCEMHAALATU JIET, YTO MCKJII0YaeT BO3/elCcTBHe Ha OoJiee MIMPOKUN KPYT
CyOBbeKTOB, B YaCTHOCTHU JOCTUTIINX COBepIIeHHOoJIeTUA. Borpoc ucnpaseHus
OCYXJI€HHBIX, He JOCTUTTIINX COBEPIIEHHOJIETU, ABJIAJICA IPeAMETOM IJIyOOKOT0o
aHaJM3a y4YeHBIX [IPaBOBE/0B, COLKOJIOrOB, IeAaroros 1 Mcuxosoros. OTaesb-
HBIIM aHaJIM3 UCII0JIb30BaHKA NOTeHIajla KOMUCCHUH II0 [iejlaM HecoBepIlleHHO-
JIETHUX B MCIIPaBJIEHUM 3TUX JIUI] He Ipe/ICTaBJIsAeTCA Liesiecoo0pa3HbIM B paMKax
JAHHOTO HCCJIeJOBAHNUS.

JleATeIbHOCTh PeJIMTUO3HBIX OPraHu3aIril U UX MpeACcTaBUTeel, a TakkKe
JeATEJIBHOCTh IICUXO0JIOT0B, OKa3bIBAIIUX [ICUXOJIOTMYECKYI0 IOMOLIb B afarl-
Taly 0CBOOOIMBIIMXCA OCYKAECHHLIX, He peryaupyercsa Hopmamu YHK Pecny6-
Jiuku Bestapycw ietasibHO, a pakTUYeCKU JIulllb ynoMuHaeTcs B YUK Pecnybuku
Benapyce. B YUK Pecnybiuxku beiapycs He yIIOMHUHAETCA U PsAA UHBIX CyObeKTOB,
(axkTHUeCKN OCYIeCTBJIAIINX BO3AENCTBIE Ha OCYXOEHHBIX, 4 UMEHHO POA-
CTBEHHUKH OCY>XJeHHOro (HelnocpefCTBEHHO ABJIAIOTCA «CBA3YIOIIUM 3BEHOM»
MEeXAY OCY>XAEHHBIM U I'PaXXAaHCKUM 00IIeCTBOM), peJINrHO3Hble OpraHu3alny,
PpabOTHUKU rocy AapCTBEHHBIX OPraHOB, ICUXO0JIOTH, BOJIOHTEPHL. KpoMe cyObek-
TOB, OCYIL[ECTBJIAIONINX HellocpeCTBEHHOe BO3eliCTBYEe Ha OCYXJAeHHBIX, BO3-
JAelicTBre MOXeT ObITh OKa3aHO OMOCpeJOBaHHO: IOCPEICTBOM UCIIOJIb30BaHUA
NoTeHIasa XyA0XeCcTBeHHO! JINTepaTyphl, CPeACTB MacCoOBOI MH(opManuu,
MOPULIAIIINX T€ WJIU UHBIE IOCTYNKY, GOPMUPYIOLMX O3UTHUBHbIE YCTaHOBKHU
Ha IIPaBONOCJIyIIHBIN 00pa3 XU3HMU.

Hopwmnbl YUK Pecnybniuku bestapyce numb B 00IeM NOPAAKeE ONpenesis-
10T GOPMBI yyacTus OOIeCTBEHHOCTH B XU3HU ocyxAeHHBIX. CtaTha 21 YUK
Pecnybsiuku Benapycy «<KOHTPOJIb U y4acTue OOI[eCTBEeHHBIX 00beqUHEHMI
B paboTe OpraHoB U yupexAeHNH, NCIOJIHAIINNX HaKa3aHue U WHble Mephl
YTOJIOBHOU OTBETCTBEHHOCTU» yCTaHABJIMBAET, YTO OOIecTBeHHble 00beJ1He-
HHUSA MOTYT OCYILIECTBJIATh KOHTPOJIb 3a AeATEJIbHOCTHI0O OPTaHOB U yupex/e-
HUI, NCIOJHAIMINX HaKa3aHue 1 MHbIe Mephl YI0JIOBHOHN OTBETCTBEHHOCTH Ha
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OCHOBaHMU U B NIOpsAJIKe, IpelyCMOTPEHHBIX 3aKOHOAAaTeIbCcTBOM. O0IecTBeH-
Hble 00beJUHEHN NPUHNUMAIT y4acTHe B UCIIPABJIEHNN OCYXAEHHBIX, a TAKXe
OKa3bIBAIOT CcOJielicTBUE B paboTe opraHaM U yupeXJeHUAM, NCIOJHAIIIM
Haka3zaHUe U WHble Mephl yrOJIOBHON OTBETCTBEHHOCTHU. B mcnpassieHun ocy-
JKOEHHBIX, a TAKXe B OCYyIleCTBJIEHNU OOIeCTBEHHOI'0 KOHTPOJIA 3a IeAATeJIbHO-
CTBIO OPTaHOB U yUpeXAeHNU!, NCIOJIHAIIINX HaKa3aHue U NHbIe Mephl yTOJIOB-
HOI OTBETCTBEHHOCTH, Y4acTBYIOT HabIo4aTeIbHble KOMUCCUY NTPYU MECTHBIX
HCIIOJTHUTEJIbHBIX 1 paclopAAUTESIbHBIX OpraHax, a B OTHOIIEHUU HecoBep-
II€HHOJIETHUX OCYXJI€HHBIX — 1 KOMHCCHUU T10 JiejIaM HeCOBEpIIEHHOJIETHUX
[UIK Respubliki Belarus]. TakuMm o6pa3oM, aHaJIM3 HOPMATUBHBIX MOJIOXKEHUH
CBUETEJIbCTBYET O TOM, YTO HelloCpeICTBeHHOe OOIeCTBeHHOe BO3/eliCTBIe
Ha OCYX[eHHBIX 1 O0IlecTBeHHBI!I KOHTPOJIb MOT'YT OCYIIECTBJIATh OJHU U Te
e CyOBbeKTHI.

[TogBOAA UTOT BHIIECKA3aHHOMY, CTOUT OTMETHUTD, YTO U3 BCEX BHIIIIE [Tepe-
YHCJIEHHBIX [Ipe/icCTaBuTesIell rpa’kJaHCKoro o0IecTBa, OKa3blBalOMUX BO3eii-
CTBHE Ha COBepIIeHHOJIETHUX, OCYXAEHHBIX K JINIIEeHNI0 CBOOO/bI, B IIOJIHOM
Mepe 3aKOHOAAaTeJIbHO perjiaMeHTHpOBaHa JIMIIb AeATeJIbHOCTh HabroaaTe b-
HBIX KOMHCCH, KOTOpBle (PaKTUYeCKU COCTOAT He TOJIbKO U3 IpefcTaBuTesel
001I1ecTBeHHOCTH, HO U Ipe/cTaBUTesiell BJacTy, a TakXe OCYIIeCTBIIAIIINMU
B 00JIbILIEl] CTelleH! KOHTPOJIbHBIe QYHKINY, HexXeJIN (GyHKINHN OOIeCTBEHHOTO
BO3JeNCTBUA Ha OCYXJeHHBIX.

Jiia dopMupoBaHUsA KOHIleNIMU OOLeCTBEHHOTO BO3AENCTBUA U Oolpe/e-
JIeHUs Kpyra cyObeKTOB, yYacTBYIOLUIUX B dTOU JIeATeIbHOCTH, Iiejecoo0pas-
HBIM IIpe/ICTaBJIAETCA aHAIN3 3apyOexxHoro 3akoHoaartenscTa. B YUK Poccuti-
cxoll @edepayuu, YUK Pecnybiuxu Kazaxcman n YUK YkpauHul, kak u B YUK
Pecnybnuku Benapycy, oblecTBeHHOE BO3/lelicTBHe YIIOMHHAeTCs B KauecTBe
OCHOBHOTO Cpe/ICTBa MCIIpaBJIeH!s, OAHAKO 3aKOHOaTeibHaA AeUHNULNA 00-
IIIECTBEHHOT'O BO3/IelCTBUA OTCyTCTBYeT. B YUK Poccutickoii @edepayuu perya-
MEHTUPOBAHO y4yacTHe 00IecTBeHHbIX 00beJUHEHNI B OCYII[eCTBJIeHNU 0011le-
CTBEHHOI'0 KOHTPOJIA 3a oOeclieueHHeM IIpaB YesIoBeKa, a Takxe coAelicTBUe
obliecTBeHHBIX 00beJUHEHUN B paboTe yupexAeHUlN 1 OpraHoB, HCIIOJIHAI-
mux HakasaHuA. OOmecTBeHHbIe 00beAuHeHNA B YHK Poccuiickoti @edepayuu
OCYIECTBJIAIOT CKOpee KOHTPOJIbHBIE U NOoAAepXUBaroe QyHKIMY, OJHAKO
He B I[IOJIHOM Mepe HX MOTEeHLHUaJl UCIOJIb3yeTcsA AJIs 00IeCTBeHHOIO BO3eil-
CTBHA Ha OCYXXAEHHBIX C L[eJiblo nX ucnpasiienua. YUK Poccutickoti @edepayuu
3aKpelisgeT BO3MOXHOCTh y4acTus NpecTaBUuTe el o0IecTBeHHOCTH B BOC-
NIATaTeJIbHON paboTe ¢ OCyXJeHHBIMU. B LesiAx noseieHnsa 3QpHeKTUBHOCTU
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BOCIIMTATEJIbHOTO BO3/[€IICTBUA HAa OCYXAEHHBIX U OKa3aH!s IOMOIIU afMUHU-
CTpaIU BOCIUTATEJIbHBIX KOJIOHUH IIPU OTPsAAaX KOJIOHUM MOTYT CO3/]aBaThCsA
POOUTETECKIE KOMUTETHI U3 POAUTEJIEN, JIUII, UX 3aMEHSIONUX, U APYTUX OJIM3-
KUX POJZICTBEHHUKOB OCYXJeHHBIX. JlesATeJIbHOCTh POJUTEIbCKUX KOMUTETOB
peryJimpyercs moJIo)KeHUeM, YTBEPXAaeMbIM Ha4aJIbHUKOM BOCIUTATEJIbHON
kosoHuu [UIK Rossijskoj Federacii]. [JaHHOe TOJIOXEHNE KacaeTCs JIMIIb BOC-
NUTaTeJbHBIX KOJIOHUN. OHAKO, HA HAII B3TJIAL, LeJIeCO00pa3HO HCIOJIb-
30BaTh aHAJIOTUYHBIM OMBIT M B OTHOIIEHUM JIUI], OTOBIBAIOIINX HaKa3aHUs
B HCIIPABUTEJIBHBIX KOJIOHUAX U TIOPbMax.

VYT0JIOBHO-UCITOJTHUTEIbHBIE KO/IeKChl Pecry6yinku Kazaxcran 1 YKpauHbI
TakXXe 3aKpeIJIAloT IepeueHb cCyObeKTOB U POPMBI yuacTus o0IecTBeHHO-
CTU B HMCIpPaBJIEHUU OCYXIeHHHIX. B cooTBeTrcTBuu ¢ YUK Pecnybnuku Ka-
3axcmaH B WCIPABJIEHUU OCYXJEHHBIX MOTYT y4acTBOBATh IOINIEUYUTEJIbCKIE
1 ob1jecTBeHHBIE HAbJTI0/JaTeIbHbIE COBETHl, KOMUTETHI POJIUTENIEN OCyXAeH-
HBIX, Tpo¢eCCHOHaIbHbIE COI03bI, TPYAOBbIE KOJJIEKTUBHI, 3aPErUCTPHUPOBaAH-
Hble B YCTAaHOBJIEHHOM 3aKOHoOJaTesibcTBOM Pecry6iuku KazaxcTaH nopsjke
obImecTBeHHbIEe 00beIUHEHNUSI, PEJIMTUO3HbIEe 00beJUHEHUS, 00IeCTBEHHbIE
u GJyiaroTBOpUTebHbIE (POH/IBI, MOJTUTHYECKNE TAPTUM, APyTHe OpraHu3aluu.
B ucnpaByieHUM MOTYT YY4acTBOBATh TAKXKe TPAXXJaHe MyTeM: IIPOBENEHUS COIH-
OJIOTUYECKUX U UHBIX MOHUTOPUHIOB; Y9acTHs B pa3paboTKe U 00IeCTBEHHOM
006CyXIeHUU TPOEKTOB HOPMATUBHBIX MPAaBOBBIX aKTOB B c(pepe yroJIOBHO-
-MCIIOJTHUTEJIPHOU AeATeJTbHOCTH; y9aCcTHsl B U3BICKAHUU, MPEIOCTABJIEHUN,
pacmpepesieHun U HabJIIOAeHNU 3a MCIOJIb30BaHUEM r'YMaHUTapHOH U 6Jiaro-
TBOPUTEJIBHOU MTOMOIIU OCYXJAEHHBIM; pa3pab0oTKU U peasn3aluy IporpaMm
1 [IPOEKTOB, HalpaBJIEHHBIX Ha COBEpIIeHCTBOBaHUE [eATeIbHOCTU YTOJIOBHO-
-MCIIOJTHUTEJIBHOU CHUCTEMBI U COITUAJIBHO-TIPABOBYI0 MOMOIIb OCYXAEeHHBIM;
OKa3aHMs MHOTO COJIEVICTBUSA YUPEXIEHUAM U OpraHaM, WCIOJIHAIIINM Ha-
Ka3aHMsA U UHBIE Mephl yIOJIOBHO-IIPABOBOI'0 BO3/eicTBuUsA, B opMax, He
MPOTUBOpPEYAIUX 3aKOHOoAaTesIbeTBY Pecrybsinku Kazaxcran [UIK Respubliki
Kagzakhstan].

OO0IecTBEHHBINT KOHTPOJIb, PEAJIM3yeMbIN ITOCPECTBOM AesATEJIbHOCTU
00IIeCcTBEeHHBIX HAOJII0]aTeIbHBIX KOMUCCUN U YYaCTHUKOB HaIlMOHAJIBHOTO
MPEBEHTHBHOT0 MEeXaHN3Ma, OCYIIEeCTBJIsIeTCS B COOTBETCTBUU ¢ HOpMamu YUK
Pecny6iuku Kazaxcmar (riasa 8 «O0mmecTBeHHas HabJfoAaTeIbHasA KOMUCCH»,
rjiaBa 9 «HannoHaJIbHBIN NTPeBEeHTUBHBIN MexaHn3M»). K npuniunam obiie-
CTBEHHOT'O KOHTPOJIA OTHOCATCS: COOJTI0/IeHre KOHCTUTYI[MOHHBIX ITPaB, CBOOO
1 3aKOHHBIX NHTEPEeCOB YeJjioBeKa U I'pak/laHUHAa; 3aKOHHOCTb; 00beKTUBHOCTH;
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J0OpOBOJIBHOCTD Y4YacTHsA IpakAaH; OTKPBITOCTD M IPO3PavyHOCTb MEepONpUATUI
U pe3yJIbTaTOB C YU4eTOM YCJIOBUI HCIOJIHEHUA HaKa3aHUA; NepUOAUYHOCTD
1 OTIepaTUBHOCTD; 00A3aHHOCTh MMCbMEHHOI'0 JOKYMEHTUPOBAaHUs pe3yJIbTaTOB;
0053aHHOCTh pearpoBaHusA OpraHa rocyJapCTBeHHON BJIACTHU NPeACTaBIATh
NICbMEHHOe 3aKJII0YeHNe 10 pe3yjabTaTaM OOMeCTBEHHOI0 KOHTPOJIA; 3anpeT
IpecsieJOBaHNsA IPaXJaHNHA B CBA3MU C €ro y4acTHeM B OCyIlleCTBJIeHUU oOIie-
CTBEHHOTI'O KOHTPOJIA. 3afjladyaMH, IOCTABJIEHHBIMU IIepe]] CyObeKTaMu, OCYIIeCT-
BJIAIONIMMU 0011leCTBEHHBI KOHTPOJIb, ABJIAIOTCA:

1) copelicTBue ydeTy OOL[eCTBEHHBIX HMHTEpPeCcOB INpU COBEpPLIEHCTBOBAHUU
HOPMAaTHUBHBIX IIPABOBBIX AKTOB U MPAaBONPHUMEHUTEJIbHON MPaKTHUKU HC-
[IOJIHEHUA M OTOBIBaHNA HaKa3aHWI 1 MHBIX Mep yTrOoJIOBHO-IIPABOBOI'O BO3-
IefCTBUS,

2) NoBHIIeHHE YPOBHA NMPO3PavyHOCTU AEATeJIbBHOCTH Y4YpeXAeHU W opra-
HOB, UCIIOJIHAIOLIIMX HaKa3aHue, I o0IeCTBEHHOCTH;

3) moBHIIEHNE YPOBHA 3aIlUTH NpaB, CBOOO U 3aKOHHBIX NHTEPECOB OCYX-
JIeHHBIX;

4) npuHATHE Mep MO YCTPaHEHUIo IIPUYNH U YCJIOBHUH, CIIOCOOCTBYIOIUX Ha-
PYLIEHUIO [1paB, CBOOOA M 3aKOHHBIX NHTEPECOB OCY X[ eHHBIX;

5) yuactue B orjeHKe 3(G(EKTUBHOCTU [eATeIbHOCTH YUYpeXJeHWUH U opra-
HOB, UCIOJHAIINX HaKa3aHue, a TakXe MUX BBIIIECTOANMX opraHoB [UIK
Respubliki Kazakhstan].

B YUK YkpauHbl 3aKpensieHO, YTO IpUHNMATh y4yacTue B UCIpaBJIeHUU
U pecolyan3aniy OCyXJeHHBIX 1 IPOBeJeHUN COLKaIbHO-BOCIUTATEIbHON
pabOTEI ¢ HUMU, [TPEIOCTABJIATH IOMOIIb OpraHaM U yupexXAeHUAM HCIIOJTHeHNA
HaKa3aHUM MOTYT 00beIUHEHUS TPaXX]aH, PeJIMTMO3HbIE U 0JIarOTBOPUTESIbHBIE
opranusanuu u otAespHble juna [UIK Ukrainy].

3axoH I'py3uu. Kodekc 0 3akstioueHuu nod cmpadjicy He YIIOMUHAET LeJIU UC-
[IpaBJIeHUs OCYXIEHHOT0, BMECTO 3TOTO peydb UAET O pecolraIn3aluy OCyXIeH-
HbIX. OcoOBINl MHTEpecC IpejicTaBiisgeT riiaBa XIX kojekca «PeabuinralioHHbIE
[IporpaMMEl OCYX/IeHHbIX», B KOTOPOU pacKpbIBaeTcsA NOHATHE pecolrain3anun
U ONMCHIBAIOTCS OCHOBHBIE CpeCTBA ee obecrneueHus. Peconpannsanus ocy-
JKAEHHBIX — 3TO (OPMHUPOBAHNE ¥ OCYXI€HHBIX YYBCTBA YBAXKEHUS U OTBETCTBEH-
HOCTU 10 OTHOIIEHUIO K 00IIecTBY, APYTUM JIIOAAM, HPaBCTBEHHBIM HOpMaM
U BBIpabOTaHHBIM MPaBUJIaM COBMECTHOT'O TPOXXUBaHUsA Jitojiel (corsiacHo YUK
Pecny6nuxu benapych «uclpaBjieHne OCyXKAEHHBIX — 53TO (OPMHPOBaHueE Y HUX TO-
TOBHOCTH BECTH ITPABOIOCJIYIIHBIN 00pa3 Xu3Hu») [Zakon Grugzii...]. K o0CHOBHBIM
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CcpeACTBaM peconyaan3aliy OCyXAeHHBIX 3aKOHOAATeIbCTBO I'py311 OTHOCHT:
OoTObIBaHVEe HaKa3aHUsA B YCTAHOBJIEHHOM NOPsAAKe (aHAJIOrM4HO pexuMy B YUK
Pecny6uku Bestapycy); ocyiiecTBiieHre peabrIMTalOHHbBIX IPOTPaMM; BOCIIH-
TaTeJIbHy10 paboTy C HeCOBepLIeHHOJIeTHUMY; TPYAOYCTPOMCTBO OCYXAEHHBIX;
noJiyueHue oo1iero, npo¢ecCrOHaIbHOIO U BHICIIEr0 00pa3oBaHNs; OTHOLIEHUA
¢ obmecTBeHHOCTHI0. Takxe B Kodekce YIIOMHUHAETCS, UTO JIJI yUacTUA [Ipe/icTa-
BUTeJIel 00I1leCTBEHHOCTH B pa3paboTKe U OCyIeCTBJIeHNN eqUHON MOJIUTUKN
B cdepe UCIIOJTHEeHNA 3aKJII0UeHNs [10]] CTPaxy U JIUIIeHNs cBOOOIbI CO3aeTcsA
cneruasibHbIN KOHCYJIbTaTUBHBIN coBeT [Zakon Grugii...].

3akoHOAaTeabCTBO I'py3un 06 NCIOJTHEHNH 3aK/II0UYeHNA IO CTPaxy U JIu-
1eHusA cBo0OIbl, HECMOTPSA Ha pa3jinuue B JepUHUIMAX, OUeHb CXOXe C 3aKOHO-
natesbcTBOoM Pecriybiuku Benapycs, Poccutickoit ®denepanuy, Pecniy6anku Ka-
3axCTaH U YKpauHbL B HeM Takke JIMIIb BCKOJIb3b YIIOMUHAETCS O BO3MOXHOCTHU
I0JIOXKUTEJIbBHOI'O BO3/EICTBUA Ha OCYXIeHHOT0 OTHOIIEHN! ¢ Ipe/ICTaBUTesIAMU
rpaxJaHCKoro o0ImecTsa. B rpy3aMHCKOM yTroJIOBHO-UCIOJHUTEIbHOM 3aKOHO-
JaTeJibcTBe CyOBbeKTHl 00IeCTBEHHOCTH M (GOPMBI UX AeATeJIbHOCTH Takke He
KOHKPETHU3UPOBaHBHI.

Kodexc A3epbatidacarckoti Pecnybiuxu 06 UCNOJTHEHUU HAKA3AHULL 3aKPeTLIs-
eT o0IlecTBeHHOe BO3JeliCTBHe KaK OJJHO M3 OCHOBHBIX CPEACTB HCIIPaBJIeHUA
ocyXJeHHbIX. [IpeicTaBUTEsIAMEU OOIECTBEHHOCTH, YUYaCTBYIOIINMHU B XHU3He/e-
ATEJIPHOCTU OCYXJIeHHBIX, ABJIAI0TCA O0lllecTBeHHbIe opranusanuu. x gesaresb-
HOCTbB perjlaMeHTHpPYyeTCA B paMKax HelloCpeACTBEHHOr0 y4acTHUsA B UCIpaBJIeHNN
OCYXJIEeHHBIX 1 OCYIIeCTBJIeHUA OOIIeCTBEHHOI'0 KOHTPOJIA 3a AeATeIbHOCTBIO
yupeXxxAeHN! 1 OpPraHoB, UCIOJIHAINIIX Haka3zaHue. Kakue-116o nHble CyObeKThI
00IIeCcTBEHHOI'O BO3eMCTBIA He yKa3blBalOTCsA, a GOPMBI y4acTHsA OOlleCTBeH-
HOCTHU B MCIIPaBUTEJIbHOM IIpoliecce He KOHKPEeTU3HPYIOTCA.

Takue criocoObl 3aKpersieHns Kpyra cyobeKToB U (opM peasinsanuu odiie-
CTBEHHOT'0 BO3JIEHCTBHUA, KaK B KOJleKcax ONKCAHHBIX BhIIIe, ABJIAIOTCA IepBOM
CTYIEeHbI0 1A GOPMUPOBAHUA 1[eJIOCTHOM KOHIIENINU 00IeCTBEHHOTO BO3Iel-
CTBUA KaK OJHOTO U3 OCHOBHBIX CPEJICTB HCIIpaBjIeHUs OCyXAeHHbIX. OHaKo,
repevnciieHys OTAesIbHBIX (GopM 0OI[eCTBEHHOIO BO3eICTBUA B YyTOJIOBHO-
-MCIIOJTHUTEJIBHOM 3aKOHOJaTesIbCTBe HeOCTaTOYHO. Llenecoobpa3HbIM Ipea-
cTaBJisseTcs 3aKkperieHne GyHKIUH (TOJITHOMOYUI) CyOhEKTOB 00I[eCTBEHHOTO
BO3/IeICTBUA, IPABOBHIX NOCJEACTBUI JaBaeMbIX MU peKOMeHaui, IPUHU-
MaeMBbIX pellleHUH.

[TporpeccuBHBIM MOXHO Ha3BaTh ONbIT Peciry6sinku Iosbmia B 4acTH pery-
JIMPOBAaHUA y4yacTHsA OOIIeCTBEHHOCTH B MCIPaBJIeHUN OCyXaeHHbIX. ['1aBa VII
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YUK INostewiu perjiaMeHTUpyeT ydacTre oOLeCTBeHHOCTH B UCIIOJIHEHUH Cy1e0-
HBIX pellleHnH, TIOMOIIIb B COIMaJIbHON peafanTaly OCyXAeHHBIX U QYHKINOHU-
poBanHue ®oH/A MOMOIIH XepTBaM U NOCTIIeHUTeH[HapHOoH oMoy [Ustawa...,
1997]. Ilpu ocyiiecTBJIeHUN HaKa3aHUM, KapaTeJibHbIX, KOMIEHCAaTOPHBIX,
podHIaKTUYeCKUX Mep U Mep 6e30MacHOCTH, B YaCTHOCTHU B CBA3U C JIMIIEHU-
eM cB0oOOAB! ¥ KOHPUCKanKen, MOr'yT B3auUMO/eliCTBOBaTh accolanuu, GoHAab,
OpraHmu3aluy 1 yupexJeHUs, 11eJIbl0 KOTOPHIX ABJIAeTCs UCIIOJIHeHNe Cy1eOHbIX
pellleHnii 1 TIOMOIIb B CONMAJIbHON peajjalTaliiy OCyXIeHHBIX. Takke B 3TOU
JleaTeIbHOCTH MOTYT y4acTBOBaTh LlepkoBb, Ipyrue peJurno3Hele OpraHu3aniu
U JIAla, 3acJIyXKUBaol[re JOBepUsl.

1A npenynpexaeHNs IpecTyIIHOCTH, o0ecnieueHNs COLMaIbHON peajjanTa-
I[N OCBOOOXXAEHHBIX 3 MEeCT JINIIEeHNA CBOOOBI JIUI] BHIIIEYTIOMAHYThe CyObeK-
THI IPeANPUHUMAIOT JeMCTBUA AJ1A NOBHIIeHNs 3()PeKTUBHOCTU AeATEeIbHOCTU
rocyJapCTBEHHBIX OPIaHOB: [10 COIJIAaCOBAHUIO C PYKOBOJICTBOM IIeHHUTeHIuap-
HOT'O yUpeXJeHNA WU [[eHTpa COAEePXXaHUA Mo CTpaXell MOTyT y4acTBOBAaTh
B [IPOBeJIEeHUU COLIUAJIbHOM peabunTaluy, COIMaabHOM, KYJIbTYPHOI, 00pa3o-
BaTeJIbHOU, CIIOPTUBHON U PEJIMTMO3HOU eATEJIbHOCTU B 3TUX YUPeXACHUAX
WM LeHTpax coAepkaHusA Noj crpaxeil. [IpegcraBuTesi opraHu3alliil TaKkxe
MOI'YT y4acTBOBaTh B COBETaxX U APYTUX KoJUIerHabHbIX OpraHax, Ha3HauaeMbIX
IpeMbep-MUHHUCTPOM, MUHUCTPOM IOCTULIUY WM NOJYMHEHHBIMU €My OpraHaMu
WJIM BOEBOJAaMHU, B 3afjaull KOTOPHIX BXOJAUT OKa3aHue IOMOILU OCYXAeHHBIM
U UX CEMbAM JIN00 KOOpAUHAINA 00I[eCTBEHHOT0 B3aMO/IEeICTBUA C TIOPbMaMU
U IIleHTpaMU cofiepKaHus o[ CTpaxed. DTU IIpeACTaBUTeIN U 3aciIyXUBalollre
JloBepus JIUIla MOTYT TaKXe y4acTBOBaTh B 001[eCTBEHHOM KOHTPOJIE 32 UCIOJI-
HeHHeM HaKa3aHui, peajn3alyeil yroJoBHBIX, KOMIIEHCALIMOHHBIX, TpoduIaK-
TUYeCcKUX KoH(PuckanuonHeix Mep [Ustawa..., 1997].

Ha nam B3rJiAf, Ha COBpeMeHHOM JTare pa3BUTHA o0IlecTBa OJHUM U3
HarnpaBJIeHUH YroJIOBHO-MCIIOJIHUTEIbHON nosiuTuku Pecnybsku besapych
JIOJIXHO OBITH COBEPIIEHCTBOBAHNE CUCTEMBI CPEZICTB MCIPABJIEHUA OCYXIEHHBIX,
HCIIOJIb30BaHMe MOoTeHI1aa olllecTBa B MCIIpaBUTEJIbHOM Ipoljecce U ajar-
TaluU OCYXAEeHHBIX IIocjie OTOBITUA HaKa3zaHusd, uxX peconuanuzanuu. dopmu-
pOBaHMe MOHATUIHOIO ammapaTa MHCTUTYTa O0L[eCTBEHHOTO BO3JeHCTBUA Ha
OCYX/IeHHBIX KaK CpeJICTBa UX UCIpaBJIeHUs, a TakxXe oIpe/esieHre ero cojep-
JKaHUA, Kpyra cyObeKToB 001[eCTBeHHOr'0 BO3[elCTBYA, 3aKperieHre GopM Ux
JeITeJIbHOCTH, a TakXe MX IIOJIHOMOYHI MO3BOJIUT 00ecrneunTh peaan3anuio
IoTeHIasa 001{ecTBEHHOI'0 BO3AelCTBIA KaK Cpe/icTBa MCIPaBJIEHU OCYyX-
JeHHBIX B IIMPOKOM CMBICJIe. BakHBIM MOMeHTOM OyAeT JeTajlbHas paBoBasd
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perjlaMeHTanus JesATeJIbHOCTU BCEX CYOBEKTOB, CIIOCOOHBIX OKa3aTh MOJIOXKK-
TeJIbHOE BO3/[eMICTBIE Ha JINII, OTOBIBAIOINNX HaKa3aHUe, a TAaKXKe CO3[JaHue pas-
JIMYHOTO POJIa CTUMYJIOB IJIA UX JeATeIbHOCTH.

3. AHanus AOKTPUHANbHbBIX NCTOYHWKOB

C Hay4HOI TOYKU 3peHus, 0COOBI NHTepeC AJ1A COBEPIIeHCTBOBAHNUSA YTOJIOBHO-
-MCIIOJIHUTEJIBHOTO 3aKOHO/IAaTeIbCTBA UMEIOT Hay4yHble pa3paboTKU yYeHBIX-
-IEHUTEHIMAPUCTOB B YaCTU JeUHUPOBAHUSA PA3TUIHBIX CPECTB UCIIPABJIEHUS
OCYXJIeHHBIX, B TOM 4KcJie — 001[eCTBEHHOI'0 BO3elCTBUS.

[Tox obmecTBeHHBIM Bo3/ericTBueM E.D. IloroBa moapa3ymeBaeT BO3[eN-
CTBUe 0011ecTBa, OOIIeCTBEHHOCTH U T.[. Ha OCYX/IeHHOT0, UX y4acTue B IIpoIiec-
ce ucmpasJieHus nocjaegHero [Popova, 2017: 211], B To BpeMs kak B.E. Matse-
€HKO CYMTAET, YTO OOI[eCTBEHHOE BO3/IEHCTBUE 3TO MeJaroruyeckuil mporecc
106pOBOJIBHOTO, 6€3B03MEe3JHOT0 BINAHMSA 6J1arOTBOPUTEIBHBIX U PEJTUTMO3HBIX
OopraHu3aIuil Ha OCYXJIEeHHBIX C IeJIbi0 UX ucmpasiaeHus [Matveenko, 2000].
Pspq yueHBIX CUMTAIOT, YTO IO OOIIeCTBEHHBIM BO3/leliCTBHEM, KaK OJHUM U3
OCHOBHBIX CPEJICTB HCIIPABJIEHUSA OCYK/I€HHBIX, IOHUMAaEeTCsI COBOKYITHOCTH (OpM
Y METOJ[OB UCIIPABJIEHNS OCYXIeHHBIX, TPUMeHAEMBIX CyOheKTaMU 00IIeCTBEeH-
Horo BozzgencTus [Kuznecov, Kumarova, Zhamuldinov].

B cBoro ouepenp B.C.Illabasb mog 3TUM MOHATHEM, KaK CPelCTBOM HC-
NpaBJIeHUsA OCYXIeHHBIX, Ipe/ijaraeT NoOHUMaTh AeATeJIbHOCTh 00llecTBeH-
HBIX U PEJIMTMO3HbIX opraHu3arnuil (00beJMHEeHNIT), TPaXaH, HaPaBJIEHHYIO
Ha OKa3aHue IIOMOIIM OpraHaM U yYpeXAeHUsAM, UCIOJIHAIIUM HaKa3zaHue
Y UHBIE MePHI YTOJIOBHON OTBETCTBEHHOCTHU, B UCIIPABJIEHUU OCYXIEeHHBIX, UX
COI[MAJIbHOM 3aIUTe C COJIEHCTBHUEM HX PeCcOI[UaIN3al[iy B OOIIECTBE MPU UX
ocBoboxaenuu [Shabal, 2017].

B.b. [[labaHOB onuMcHIBaeT yyacTue 0O0IecTBa B XXU3HU OCYXXIOEHHBIX C Iie-
JIbIO BOCCTAHOBJIEHUSA COITUAIbHO-TI0JIE3HBIX cBsA3ell. OH MUIIET, YTO Y20/I08HO-
-ucnostHumeJtoHsblll Kodekc Pecnybstuku Bestapyce peqyCMaTpUBaEeT IMOJIOXKEHNE,
co3pjampliee yCJIOBUA coAepXaHHsA B IepUo/ MOATOTOBKU K 0CBOOOXIEHHIO,
KOTOpPBIE PACIIUPSIOT BO3MOXHbBIE KOHTAKTHI OCYXXEeHHBIX C POACTBEHHUKAMU
Y UHBIMU JIUIIAMH, TIO3BOJIAIONINE PENIaTh BaXXHBIE BOIIPOCH OBITOBOTO U TPYAO-
BOT'0O yCTpolicTBa. PykoBoAUTE NN UCIPAaBUTENBHBIX yUpeXJIeH!U pecnybInKu
OPHEHTHUPOBAHBI HA MPOBEJIEHNE U YKPEIJIEHNE COLUAIbHO-TIOJIE3HBIX CBA3EH
OCyXJeHHBIX. B cuily aToro Jjmiam, JIMiIeHHbBIM CBOOOBI, IPeJOCTaBJIAITCA

151



AAPBbA NBUHCKAA

CBH/JIaHMsA C POJCTBEHHUKaMU U UHBIMMU JIMIlaMu, paspelleHa nepemnyicka 0e3
orpanmnuenuii [Shabanov, 2010: 236-241.]. CoxpaHeHue, yKpeIjieHIe U BOCCTa-
HOBJIEHNE COLMAJIbHBIX CBA3El OCYXAEHHOTO ABJIAETCA epBOCTENeHHOH 3a4auei
MpU TOATOTOBKE JIUI] K OCBOOOXAEHUIO 1 UX pPecolaan3alny U peajanTanun
B obO1miecTBe. Ha Hail B3rJis1, B 3TOM U 3aKJIl0UaeTcs 3HaueHre 00IeCTBEHHOTO
BO3/IefICTBUA KaK Cpe/ICTBAa UCIPABJIEHUSA OCYXJIeHHBIX.

WHTepecHBIM IpeJicTaBiiseTCsA MHeHHe poccuiickoro yueHoro B.U. Ce-
JIMBEpPCTOBA, pa3paboTaBliero Hay4HO-TEOpeTUUeCKYI0 MO/Jiesib OOIel YacTu
Yeo.sto8Ho-ucnotHume ibHo2o kooekca Poccutickoti @edepayuu (ajiee Hay4IHO-
-TeopeTuveckas mojiesib YUK P®). B ctatbe 31 HayYHO-TEOPETUUYECKON MO-
nenu YUK P® obuiecTBeHHOE BO3JelCTBHE Ha OCYXJAEeHHBIX olpejeseTcs
KaK OCHOBaHHAs Ha 3aKOHoAaTeJibcTBe Poccuiickoinn deneparuu cOUaIbHO
roJjie3Has JeATeJIbHOCTh MHCTUTYTOB I'PpakJaHCKOro OoO0l[ecTBa U IpaxJaH,
ocyIiecTBiisieMas cyoObeKTaMu 00IIeCTBEHHOT'0 BO3/[eHCTBUSA COBMECTHO C Y-
peXIaeHusAMU U opraHaMu, UCIOJHAIIINMUI YIrOJIOBHbIe HaKa3aHUA U UHBIE
MephI YTOJIOBHO-IIPABOBOT'O XapaKTepa, U HalpaBJjieHHas Ha obecrnieuyeHue J0-
CTYKEHUS T1eJTd UCIIpaBJIeHUs oCcyXIeHHbIX [Selivestrov, 2016: 47]. B Hay4HO-
-TeopeTruueckoil mojenu YUK P® ouepyeH Kpyr cyOBeKTOB, KOTOPblE MOT'YT
OKa3bIBaTh OOIIECTBEHHOE BO3JAENCTBUE HA OCYXAEHHBIX, UX MTOJTHOMOYHS, YTO
npenonpepesiseT U GOPMBI yuacTHs 001[eCTBEHHOCTH B )KU3HU OCYX/I€HHBIX.
CrieiyeT Takxe OTMeTHUTh, 4YTO B.U. CesliBepCcTOB B HAyYHO-TEOPETHUYECKON
mogenu YUK P® pacmivpuil KOJIUYeCTBO OCHOBHBIX CPeCTB UCIpaBJIeHNs,
J06aBUB K HUM COBepIlIeHHO HOBBIE: IICUXOJIOTHUECKYI0 paboTy ¢ oCyXeH-
HBIMH U TIOJIiep>XaHue COI[UaIbHO-TIOJIE3HBIX CBA3EN OCYXAeHHBIX. Takum
obpa3om, JaHHbIe Cpe/ICTBA UCIpaBjeHUusa oH AuddepeHnupyeT OT 061ecTBeH-
HOTO BO3/IefiCTBUsA, HECMOTPS Ha TO, YTO OHU MOTJIM OBl MPEJICTABJIATh OHY
u3 ¢popM 00IIeCTBEeHHOTO BO3elCTBUA KaK eJMHOr0 CpeACTBa NCIIpaBeHUsA
OCYXJI€HHBIX.

5. BbiBOAbI

Ha cerogHAmHMi feHb Ha3pesia HeoOxoauMocThb JonoaHenus YUK Pecnybiuku
Bestapycs HOpMOIi, coiepxaiieli ceqyollee onpeaesieHne o0lecTBeHHOrO BO3-
JIeliCTBIA KaK CpeICTBA UCIPaBJIEHNs OCYX/eHHBIX: «00I[eCTBeHHOe BO3/elCTBIe
KaK OCHOBHOE CPEJ[CTBO HCIPABJIEHUs OCYXXJIEHHBIX 3aK/II0YAETCA B YUYACTUU
NpeJicTaBUTeJIel IrpaxkJaHCKoro odmiecTsa (e AUHOJIMYHO JIMO0 KOJLIJIernajbHo),
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He BXOJALIUX B CUCTEMy OPraHOB U yuUpeXXJeHUI, NCIOJIHAIINX HaKa3aHue
U HBIEe Mephl YTOJIOBHOM OTBETCTBEHHOCTH, B XU3HEAEATETbHOCTH OCYXIeHHBIX
JIWI] C 1[eJThI0 OKA3aHUS Ha HUX MOJIOKUTEIFHOTO BJIUSAHUA B EJIAX 00ecreueHus
UX UCIPaBJIEHUs, pecolranu3aliiy U peafanTtaliy B rpax/1aHCKOM OOIecTBe».
[TpencrasisieTcs 1ejiecoo0pa3HbIM 00eCcIeYnTh IMPAaBOBOE PETYJIMPOBAaHUE Pa3-
JIMYHBIX GOPM ydacTUs OOIIeCTBEHHOCTU B UCIIPaBJIEHUH OCYXIeHHBIX [TOCpe/I-
CTBOM pa3pabOTKU OTAEIbHBIX HOPMATUBHBIX IPABOBHIX aKTOB, PETJIAMEHTHUDPY-
IOIUX AEeATEIbHOCTD MOMEeYUTETbCKUX COBETOB, O0IIECTBEHHBIX BOCITUTATEIEH,
SIBJIAIOLUXCS CAMOCTOATEIbHBIMU CyObeKTaMu OOIIeCTBEHHOI'0 BO3JAENCTBUA
Ha OCYXJI€HHBIX.
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THE CONCEPT OF CULTURE
IN THE CONSTITUTIONS OF MODERN STATES

Abstract

Goal - the aim of the publication is to formulate theoretical provisions on the legal
regulation of culture in constitutions of modern states.

Research methodology — in the article the author applied formal legal method, com-
parative method, historical and legal method.

Score/results — the concept of culture enshrined in the constitution of the state, as
a value protected by the state, does not remain unchanged. As social reality becomes
more complicated, the preservation and development of culture as a diverse object
of constitutional regulation is more clearly outlined. The certainty of the constitu-
tional regulation of the sphere of culture is the foundation for increasing the role of
legislation on culture in the system of legislation of the state in general.
Originality/value — the value of the conclusions lies in the substantiation of culture
as a value protected by the state and enshrined in the constitution. On the other
hand, depending on the form of state territorial structure, the concept of culture
is fixed not only at the level of the national constitution, but also in federal states
in the constituent acts of the constituent entities of the federation, and in unitary
states with autonomous parts — in constitutions or other constituent acts of their
autonomous parts.

| Key words: culture, constitution, cultural relations, constitutional regulation.
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1. lcxo4Hble MONOXEeHUA 0 KOHLEenuMax KYNbTypbl, 3aKpenaeHHbIX
B COBPEMEHHDbLIX KOHCTUTYUNAX Pa3HbIX TOCyAapCTB

TF'enepasnbHasa Accamb6es OOH B Pesomronuu No 62/90 ot 25 auBapsa 2008 r. «I1o-
OIIpeHre MeXPeJIMTMO3HOTO U MeXKYJIbTYPHOTO AUaJiora, B3aUMOIOHUMAHUA
U COTpyAHMUYEeCTBa Ha 6J1aro Mupa» MpoBO3TJIaciiia, YTO «KOHIEMIUA KyJIbTYPhI
OXBaTHIBAET HE TOJIBKO MCKYCCTBO U I'yMAaHUTAapHBIE ACIEKTHI, HO TakXXe oOpas3
’KM3HY, pa3JjINuHble BApUAHTHI COCYIIeCTBOBaHNsA, CCTEMBI LIeHHOCTeH, Tpaau-
[[UU 1 BepOBaHUs». [IOHATHEM KyJIbTYDHI OXBAaTHIBAIOTCS KAaUYeCTBA YeJI0BEYECKOT0
coo0I11iecTBa, a He oTAeJIbHOM JImyHocTy [Malcev, 2009: 59].

B 1esifix rapMoHU3alUM 3aKOHOATEJIbCTBA Pa3HbIX roCyJapCcTB MeXy-
HaPO/THO-NPABOBAsI KOHIEMIUA KYJIbTYPHI JJOJDKHA HANUTU BBIPAXXEeHNE B HAIHO-
HaJIBHBIX KOHCTUTYIMAX, YTOOBI B AaJibHelIeM HanboJiee MOJIHO BOIJIOTUThCA
B IIPABOBBIX CHCTEMaX.

KynbTypa sABJisieTcA OOJHUM M3 OCHOBOIOJIAaralolinux rocyJjapCcTBeHHBIX pe-
CyPCOB; «y4yacTue rocy/lapcTBa B JleJiaX KyJIbTyPbl CTAHOBUTCS BaXXHEUIINM yC-
JIOBUEM ee CYIIeCTBOBAaHUA U BOCIPOU3BOCTBA B 00miecTBe» [Mezhuev, 2009:
72-80]. [ToaTOMy aKTyaJIbHbIM SBJIIETCA N3yUeHNre COBPEMEeHHBIX KOHCTUTYLIUHI
C TeM, YTOOBI BBISIBUTD:

* BO-IIEPBBIX, KAKOBB OCOOEHHOCTU KOHCTUTYIIMOHHOT'O peryJjnupOoBaHUA
KyJIbTYyPHOM CHCTEMBI B Pa3HbIX rocyZlapcTBax (MCXo/si U3 TOro, 4YTO MO
Hexuapaiua ot 24 oktsa0pA 1970 r. o npuHOUIIaX MeXAyYHAapOAHOTrO mpa-
Ba, Kacalomuxcs APYXeCTBEeHHbIX OTHOILIEHUI U COTPYAHUYECTBA MeXIy
rocygapcTtsaMu B cootBeTcTBuU ¢ YcTtaBoM OOH «mpaBo ¢cBOOOJHOTO BHI-
6opa KyJIbTYPHOI CUCTEMBI SABJISETCS 3JIEMEHTOM CYBEPEHHOTO paBeHCTBA
roCy1apCTB»);

* BO-BTOPBIX, B KaKOI Mepe cofepXKaHue COBpPeMeHHBIX KOHCTUTYLHI COOT-
HOCHUTCS C MPOBO3TJIAllleHHON Ha MeXJIYHapOJHOM YPOBHE KOHIeMuuei
KyJIbTYPHI.

Cdepa KyJbTYpH CcTajla NOAPOOHO PEryJupoBaThCA B KOHCTUTYLMAX
B XX Beke. Heo0OXoAMMOCTb HaJIMUUA TeMBI KYJIbTYPhl B KOHCTUTYIIMU 00YCJI0B-
JIeHa TeM, YTO B I[eHHOCTHOM IlJIaHe CO3HaHue olpefeJisgeT OblTUe, a JyXOBHAsA
CcOOCTBEHHOCTb HapoAa — TpaguLiy, OOIHOCTh CyAbOBl Ha CBOEH 3eMJle — SB-
Jsetrca GyHAAaMEeHTOM HalMOHAJIbHOU MAeHTUYHOCTU. CeroiHA B OCHOBHBIX
3aKOHAaX rocyfapcTs 00JIbIIIOE BHUMAaHUE yieaAeTcsA IpUHIMIAaM, IeJIaM, 3aa-
yaM, O’XKMJaeMbIM UTOraM U IepCleKTHBaM KyJIbTypPHOI'O pa3BUTHA OOIIeCcTBa
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ur

0CyJapcTB. B TekcTax coBpeMeHHBIX KOHCTUTYIUI €CTh Pa3HOOOpa3HEIe Ipe-

MUCAHUSA O KyJIbType, TaKHe KaK:

OCHOBaHUSA (KyJIbTYPHbIE) MPUHATHS KOHCTUTYINN (3aKpeIUIsIOTCA B TIpe-
am0yJiax B KauecTBe HaIlMOHAJIbHBIX 0a30BbIX L[eHHOCTEN);

MIPUHITUTIBI TOCYIaPCTBEHHOT'O OTHOIIEHUs K KyJIbTYpe B [I€JIOM, TOCyAap-
cTBeHHasA 3a60Ta 0 COXpaHEHUH CAMOOBITHOCTH, 00S3aHHOCTH rOCyJapCTBa
10 COXPAHEHUIO U PA3BUTHIO KYJIBTYPHI;

KyJIbTYpHBIEe (aKTOpPBHI, BJIUAKIINE HA TEPPUTOPUAJIBHOE YCTPOICTBO TO-
CyIapcTBa;

KyJIbTypHBIE TIPaBa 1 00A3aHHOCTU YeJIOBeKa U T'PpakIaHUHA, HApO/a;
pasrpaHuYeHHe MpeIMETOB BeeHHS U TOJJTHOMOYUI OPraHOB rOCyAapCTBeH-
HOU BjIacTU B cdepe KyJIbTYPhl, KOMIIETEHI[USI OPTAHOB rOCyapCTBEHHOMN
BJIACTH B peLIEHUU KyJIbTYPHBIX BOIIPOCOB;

KOHCTUTYLMOHHOE 3aKpeIlJIeHUe MPUHIIUIOB TOCYIapCTBEHHON MOJIUTUKU
B OTHOIIIEHNUU PAa3HBIX KOMIIOHEHTOB JyXOBHOH KYJIbTYPBI, B YaCTHOCTH: UC-
KyCCTBa, 06pa30BaHUsA, MUCbMEHHOCTH, 0ObIYAEB, I3BIKOB (IrOCYAapCTBEHHOTO,
HApOJIOB, HACEJISIOINX CTPaHY, )XECTOB), CUMBOJIUKY, (PU3NUYECKOU KYJTbTYPHI;
KOHCTUTYLIMOHHOE 3aKpeIlyIeHre MPUHIUIOB roCyJapCTBEHHON MOJIUTUKA
B OTHOIIEHUY HU3NYECKOH KYJIbTYPHI U 3JOPOBOT0 00pa3a XU3HU JII0JIew;
MIPUHLIUIIBI YIACTHA TOCyAapCTBA B MeXAYHAPOAHBIX OTHOILIEHUAX B chepe
KYJIBTYDHI.

KOHCTI/ITYLII/II/I rocyaapCTtB, OTHOCAIIUXCA K OI[HOfI HpaBOBOfI CEMbeE, UMEIOT

pAn oOIMX 4epT B cofiepXaHuM. Tak, KOHCTUTYLIUM eBPOIeICKHUX [OCyJapCTB

MH

Or'o BHUMaHUA YACJIAIOT KYJIbTYPHBIM IIpaBaM 4Y€JIOBEKa U IrpaXXaaHNHa, 00s-

3aHHOCTAM rocyZjapcTBa I10 COXpaHeHUIO 1 Pa3BUTUIO KyJIbTYphl. OCOGEHHOCTbHIO

TEKCTOB KOHCTI/ITYI.II/Iﬁ JIATUHOAMEPUKAHCKHX IOCy4apCTB ABJIAETCA IIPOBO3TJIa-

ie

HUe CTpeMJIeHHUs K JIATUHOAMepPUKAHCKON KyJIbTYPHON MHTerpanuu 1 npu-

3HaHHe NEHHOCTU MHOI'OKYJIbTYDHOCTH.

2.

KoHuenums KynbTypbl B KOHCTUTYLMK Poccuiickor Pegepaumn

(NpUHATa BCEHAPOAHbLIM rosiocoBaHmnem 12 gekabps 1993 roaa)

N B yupeAnTeNbHbIX akTax cy6bbekToB Poccminckon degepaunm

B Poccuu KyJibTypa pacCMaTpPUBAETCs B KAUECTBE OCHOBBI CAMOPAa3BUTUSA JINY-

HOCTHU, MOJEPpHU3aAlNN O6].U,'eCTBa " rocyaapcrtsa. B cooTBeTCcTBUU C YKasoM

195



ENNEHA CASOHHMKOBA

[Tpe3ugenta Poccuiickoit ®efepanuu 2014 rox 6511 00bsABIIeH B Poccuu I'ogom
KyJbTyphl, 2015 rox — 'ogom nutepatypsl, a 2016 rox — 'ogom poccuiickoro
KHHO.

B poccuiickoil MpaBoBOM HaykKe TPaAUIMOHHO NMPUCYTCTBYeT OOJIbIIOE
BHUMaHMe K peryJIMpymoleil poju B JyXOBHO-KYJIbTYPHOM Pa3BUTUU JIIOAeN
rocygapctsa [Khabricheva, Chirkin, 2005: 222-225] 1 MyHununaibHbIX o6pa-
3oBanuii [Panfilov, 2015: 99-105].

B Konctutynuu Poccurtickoii ®efepanuuu 1993 r. 3akpensieHsl ciaeqyomye
IIpeAnycaHus, peryJupylolre oolecTBeHHble OTHOIIEeH!s B 00J1aCTH KyJIbTYPBL:

* TOOLIpseTCA NeATeJIbHOCTh, CIOCOOCTBYIOMAs yKPeNJeH!0 3J0POBbs de-
JI0BeKa, pa3BUTUIO (PU3UUECKOU KyJIbTYpHl (4acTh 2 cTaTbu 41);

* KaxJOMy rapaHtupyeTcsa cBoOOa JIUTepaTypHOro, XyA0XXeCTBEHHOr0, Hay4-
HOT'0, TeXHUYEeCKOIo M IPYI'MX BUAOB TBOPYECTBA, IPeNoJaBaHNA; NHTeJIIeK-
TyaJibHasi COOCTBEHHOCTh OXpaHseTCs 3aKOHOM (JacTh 1 craThu 44); Kax bl
MeeT MPaBo Ha y4YacTHe B KyJIbTYPHOU XU3HU U TI0JIb30BaHUE YUpeXAeH!-
sIMU KyJIBTYPBI, Ha JOCTYII K KYJIbTYPHBIM LIEHHOCTAM (4acTh 2 ctaTbu 44);

* Kax[blil 0653aH 3a00TUTHCA O COXPAHEHNUU MCTOPUYECKOT0 U KYJIbTYPHOTO
Hacjeaus, Oepeyb NaMATHUKU UCTOPUHU U KyJIbTYPHI (4acTb 3 craThu 44);

+ B BeaeHuu Poccutickoit ®enepanyy HaXOAUTCA yCTaHOBJIEHNE OCHOB (efie-
PaJIBHOM MOJIMTUKU U (PefepaibHble TPOrpaMMEbI B 06J1aCTH KYJIbTYPHOT'O
passutusa Poccuiickoii @efeparun (MOAMYHKT «e» cTaThul 71);

* B coBMecTHOM BedeHnu Poccuiickoii @enepannu u cyobeKToB Poccuiickoi
depepanuy HaXOAATCA: OXpaHa NaMATHUKOB UCTOPUM U KyJIbTYPHI; o0I1e
BOIPOCHI KyJIbTYPbI, GHU3MU4eCKOM KyJIbTYPHI (IOAMYHKTEHI «e», «/» CTaTbu 72);

* OrpaHHYeHUs llepeMellleHNsA TOBapOB U YCJIYT MOTYT BBOAUTLCA B COOTBET-
cTBUM ¢ dpefepasibHbBIM 3aKOHOM, €CJIM 3TO HeoOXOAUMO AJiA obecrieueHus
OXpaHbI KyJIbTYPHBIX IJleHHOCTel (JYacTh 2 cTaThu 74);

« IlpaBuresnbscTBo Poccutickoii denepaiiuu obecneuriBaeT nposefeHue B Poc-
curickonl denepanuy eqUHON rOCyJapCTBEHHOM OJIUTHUKN B 00JIaCTH KyJIb-
TypHl (IOANYHKT «B» yacTu 1 crateu 114).

Ykazowm IIpe3sugenrta Poccuiickoit @enepanuu ot 24.12.2014 r. No 808
yTBepXieHbl OCHOBBI TOCYJaPCTBEHHON KYJIbTYPHOU MOJMTUKU. Bo BBeJleHHU
K JaHHOMY JOKYMEHTY 3aKpeIjieHO, YTO TOCyJapCTBO «BIIepBble BO3BOAUT KYJIb-
TYPY B PaHT HallMOHAJIbHBIX IPUOPUTETOB 1 MPU3HAET ee BaXXHEeUIINM (pakToOpoM
POCTAa KAvYeCTBA XXU3HU U TapMOHU3AINU OOIIECTBEHHBIX OTHOIIEHUH, 3aJI0TOM
JAVHAMMWYHOTO COIIMAJIbHO-3KOHOMUYECKOI'0 Pa3BUTHsA, FapaHTOM COXpaHEeHU:A
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eJIMHOTO KYJIbTYPHOT'O IIPOCTPAHCTBA U TEPPUTOPHUAIBHOM IfesIocTHOCTU Poc-
cun». B OCHOBax rocyJapCTBEHHON KyJIbTYPHOI MOJIUTUKY YCTAHOBJIEHHI CJie-
JAyIoI{e PUHIUIB TOCyAapCTBEHHOU KyJJIbTYPHOU IOJIUTUKU:

* PaBHBIN JOCTYII BCeX IPAXAAH K KyJIbTYPHBIM LIEHHOCTSIM, Y4aCTHUIO B KYJIb-
TYPHOMH XHU3HU U NI0JIb30BAHUI0 OPraHU3alUAMU KyJIbTYPBI;

* OTKPBITOCTh M B3aMMOJIeHCTBUE ¢ JPYTMMU HapoJaMU U KyJIbTypaMy,
mpezcTaByieHre 00 OTeYeCTBEHHOH KyJIbType KaK O HeOTheMJIEMOI 4acTU
MHPOBOI KYyJIbTYPBI;

* COOTBETCTBHE IIPUHHMAEMBIX TOCYyJaPCTBOM SKOHOMHUYECKUX, TEXHOJIO-
TUYECKUX U CTPYKTYPHBIX pelleHUH LesiAM U 3ajadaM IocyJapCTBEeHHOU
KyJIbTYPHOH IOJIUTHKY;

+ cBo0oja TBOpUeCTBa M HeBMellaTeJIbCTBO TOCyJapCcTBa B TBOPUYECKYIO Jies-
TeJIBHOCTb;

 JleJIerMpoBaHUe YaCTU MOJHOMOYMH 10 YIIPaBJIeHU0 chepoil KyJIbTypPhI
00I1eCTBEHHBIM UHCTUTYTaM.

OCHOBBI TOCYJaPCTBEHHOU KYJIbTYPHOU NOJINTUKU OIpelesIAioT IJIaBHbIe
HarnpasJieH!s roCy1apCTBEHHOU KyJIbTYPHOU MOJIMTUKY U IIPeACTaBJIAI0T CO00M
6a30BbIl JOKYMEHT [JIs pa3paboTKU U COBEPIIEHCTBOBAHUA 3aKOHOAATEIbHBIX
Y MHBIX HOPMAaTHUBHBIX [TPAaBOBBIX akToB Poccutickoil denepanny, peryanpyommx
MpoIfecchl KyJIbTYpHOro pa3Butus B Poccutickoii @eeparuu.

Bo ncnonnenne OCHOB rocyJapCTBEHHOM KyJIbTYPHOU MOJIUTUKY, YTBEPX-
neHHbIX Ykazom [IpesuaenTta Poccutickoil @eneparuu ot 24.12.2014 r. No 808,
Pacnopsxenuem IlpaButennsctBa Poccutickoit @eneparuu ot 29.02.2016 .
No 326-p yrBepxkaena CtpaTterus KyabTypHou noautuku 1o 2030 roga. JanHas
cTparerus sBJieTcA JOKyMEHTOM CTpaTernieckoro IjlaHUpOBaHUs:A, pa3pado-
TaHHBIM B paMKax IleJlernoJiaraHusA 10 MeXoTpacjieBOMy IPUHIUITY.

B Poccuu pelicTBy1oT denepasibHble LiejieBble IPOrpaMMbl, HallpaBjieHHbIe
Ha obecrneuyeHue BCeX BUJIOB KYyJIbTYPHOU AEATEJIbHOCTH, CO3A4aHbl MYJIbTU-
MeAuIiHble IOPTAaJIbl ¥ CEPBUCH], BKJII0Yas noprai «KyabTypa.pd», peaymnsyrorcs
IIPOEKTHI B 00JIACTU MeXAYHAPOAHbIX KyJIbTyPHBIX OOMEHOB U T. [.

B cootBeTcTBUM cO cTtaThell 40.1 ocHOB 3aKOHOaTeJbCcTBAa Poccuiickoi
®eneparuu o KyJbType [IpaButenibctBoM Poccuiickoit @efepaium exero-
HO npefcTassseT najgataMm @degepanpbHoro Cobpanusa Poccuiickoii ®enepanuu
rocyapCcTBeHHBIN AOKJIAJl O COCTOAHMU KyJbTyphl B Poccuiickoii ®enepaiuu.
Jlokiaz npeAcTaBisAeTcA He mo3AHee 1 ceHTAOpsA roaa, CJIeAyIoLiero 3a roioM,
3a KOTOPBIY NIpeficTaBJisAeTCsA MHPOpManKsa O COCTOSHUAN KyJIbTYPhl, U IOAJIEXNAT
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OnyOJIMKOBAHUIO U 00IIeCTBEHHOMY 00Cy KAeHUIo. ExxeroqHelil rocy1apcTBeHHBIN
JOKJIaJl O COCTOAHUU KyJIbTYpHl B Poccutickoli depepaiiuu pazpabaTeiBaeTcs
B LleJIAX NpeACTaBJIeHNs 00beKTUBHON CHCTEMAaTU3NPOBAaHHON aHaJIUTUUeCKON
nHbOpPMaLUK O COCTOAHUM KYJIBTYPH U TEHACHIUAX ee pa3BUTUA.

PasrpanunueHue npeaMeToB BeAeHNUA Mexay penepanueil 1 ee cyobeKTaMu
obyciaBianBaeT HeOOX0JUMOCTh KOHCTUTYLIMOHHO-IIPABOBOI'O peryJIMpOBaHUA
KyJIbTyPHBIX OTHOIIEHUH He TOJIbKO Ha o0IlerocyJapcTBeHHOM YPOBHe, HO 1 Ha
ypoBHe cyObekToB denepanuu. [Ipu sTom cyOobekTsl pefepaliiil BHICTYNAIOT,
C OHOI CTOPOHBI, YaCThI0 €IMHOT0 KyJIbTYPHOI'O IPOCTPAHCTBA rOCy1apCcTBa,
C Ipyro¥l CTOPOHBI, pa3BUBAIOT COOCTBEHHYIO KYJIbTYPHYIO CCTEMY B COOTBET-
CTBUU C UX Be[leHHeM U IOJTHOMOYUAMU.

Takum o6pasom, B Koncturynum Poccutickor @eiepanun 3aKpenyieHbl HOp-
MBI, KOTOPBIE PeryJIMPyIOT BeCb KOMILJIEKC 00LeCTBeHHbIX OTHOIIEHUH, CKJIa Ibl-
Batomuxcsa B cpepe KyabTyphl. Ha ocHoBe KoHCcTUTYLIMN IPUHATH HefepasibHble
3aKOHBI, I1eJIeBble IIPOrpaMMBbl, CTPAaTErnH U UHBIE JOKYMEHTHI B cdepe KyJIbTypHL.
l'ocypmapcTBeHHas KyJbTypHas IOJIMTHUKA IIPU3HAETCsA HeOThbeMJIEMOH 4acThio
CrpaTteruu HaloHaJbHOU Oe3omacHocTu Poccuiickoii depeparun.

3. KoHuenums KynbTypbl B KOHCTUTYLMK Pecnybankn MonbLua
(npuHATa HaunoHanbHbIM CobpaHmem Pecnybnamku MonbLua
2 anpensa 1997 roga v yTBepxzeHa HapogoM Pecnybnnkn
Monbwa 25 maa 1997 roaa)

B npeamb6ysie KoHctutynuu Pecniy6smku Ilosbia BelpaxkeHa 6j1arogqapHOCTb
IpeaKaM 3a KyJIbTypy, YKOPEHUBIIYIOCA B XpUCTUAHCKOM Hacjaenuu Hapopa
U oOIevyesioBevecKrx I1eHHOCTAX.

B craTthe 6 KoHctutynuu Pecry6siiku [losibina 3akpernieHbl 06513aHHOCTU
rocyZlapCcTBa CO3/1aBaTh yCJIOBUA [JIA PacIpoCTpaHeHus Ojiar KyJabTypHl, ABJIA-
IOIIMXCA MCTOYHUKOM CaMOOBITHOCTH NoJIbckoro Hapopa, ero cyujectBoBaHuA
Y Pa3BUTHA, U [JIA PAaBHOT'O JOCTyIA K HUM, a TaKKe OKA3bIBATh IIOMOIIb NOJIAKAM,
MIPOXXUBAIOIINM 3a FpaHUIlel], COXPAHATb CBOU CBA3U C KyJIbTYPHBIM HacjaequeM
Hapopna. OcHOBHOe TeppUTOPHAJIbHOE AeJIeHNe IrOCyAapCTBa YYUTHIBAET KyJib-
TypHBIe cBA3U (dacTb 1 cratbu 15).

[TosbeckuM rpaxaaHaM, MpUHAJIEXAIUM K HallOHAIbHBIM 1 3 THUYECKUM
MeHbIIUHCTBaM, PecnyOsnka Ilosipiiia obecnedyniBaeT cBOOOAY COXpaHEHU
1 pasBUTUA COOCTBEHHOI'O A3BIKA, COXpaHEHUs OObluaeB U TpaJWLIUH, a Takxe
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Ppa3BUTUA COOCTBEHHOU KyJIbTYPhL. JDTa cBoO0a obecrieurBaeTcs IpaBoM CO3/a-
BaTh cOOCTBeHHble o0pa3oBaTeJsibHbIe, KyJIbTyPHBIE U CJIyXKalllye oXpaHe peJsiu-
THO3HOM CaMOOBITHOCTH YUpPeXJIeHNs, a TakKe IpaBOM Ha y4acTHe B pellleHun
BOIIPOCOB, KACAIOIIUXCs UX KyJIbTYPHOU caMOObITHOCTU (cTathsa 35).

B Pecny6snke ITospia kaxxaoMy obecriedyrBaeTcs cBOO60Oa XyAOXKeCTBEH-
HOT'O TBOPYECTBA, HayYHBIX UCCJIeJOBAHUM, a TakXe ONy0JINKOBAHUSA UX pe3yJib-
TaToB, cBOOO/A IIpernofjaBaHus, paBHO KaK U cB00O0/ja 10JIb30BaHUA Ky JIbTYPHBI-
MHu OJyiaramu (ctatbsa 73).

Takum o6pazom, Koncrutynueri Pecry6mku [1osipia peryaupyercs mmpo-
KU KpYT OOIeCcTBeHHBIX OTHOIIEeHN! B cepe KyJIbTYpbl, BHUMaHNe yesAeTca
00sA3aHHOCTAM roCcy1apCTBa 0 pa3BUTHIO KYJIbTYPhl, FapaHTHAM KUCII0JIb30BaHUA
KyJIbTYPHBIX IIpaB I'pa’kJaHaMU B IIeJIOM U OTAeJIbHBIMU COLaIbHBIMU I'pyIIIa-
MU (MOJIAKaMU, IPOXUBAOIIMMU 3a pyOexoM, HallMOHAJIbHBIM U 3THUYECKUM
MEHBIINHCTBAM U T. [I.).

4. KOHCTUTYLMOHHOE peryanpoBaHmne KylbTYPHbIX OTHOLUEHWA

KoHcTUTyIMOHHOE peryjiipoBaHMe KyJIbTYPHBIX OTHOIIEHUIN CIOCOOHO MOA-
YepKHYTh YHUKAJIBHOCTh U TPAOULINHU rocydapcTBeHHOCTH. Hike npuBeaem
HECKOJIbKO IIPMMepOB U3 TeKCTOB KOHCTUTYLMI1 Pa3HBIX rOCyJapCcTB MHpa.

B PecniyGuke Bestapych (1994 roj) Ha KOHCTUTYLIMIOHHOM YPOBHE ITPOBO3-
rJjamaeTcs co3faHue rocy1apcTBOM HeoOXOAMMEBIX YCJIOBUI AJiA CBOOOJHOIO
1 9(pdeKTUBHOr0 yyacTHs MOJIOAEXHU B KyJIbTYPHOM pa3BuTuu (ctaThsa 32).

B OcHoBHOM 3akoHe ®efepatuBHol Pecriy6mku I'epmanuu (1949 rop) 3a-
KpeIlJIleHa B KauecTBe cepsl KOHKYpUpYIolel 3aKOHOAaTeJIbHON KOMIIeTeHI[UN
oxpaHa HeMeLKOro KyJIbTYPHOTO HacjieAusA OT BBIBO3a 3a rpaHuIly (cTatbs 74).

Koncrurynus Pecniy6iuku Ky6a (1976 ron), TBepAo cjiefiys COUaInu3my,
CTPOUT CBOI0 00pa30oBaTeJIbHYI0 U KyJIbTYPHYIO MOJIMTUKY Ha Iporpecce, Ji0-
CTUTHYTOM B 00JIaCTH HayKU U TeXHUKHU, uaeosioruu Mapkca u MapTty, a Takxe
BceoO11eil 1 KyOHMHCKOI IPOrpeccUBHO Nefaroruyeckoii Tpaaunuu (cratbsa 39).

B Koncrutynumu Pecniy6iuku UHauu (1949 ron) oroapuBaercs yuyacTue
npe/CcTaBUTe/ el TBOPUYECKON MHTEJUTUIeHIIMY B paboTe BepxXHel majaThl map-
gamMeHTa (cTaTthsa 80).

CormnacHo Koncrurtynuu Kuraiickoit Hapoauoii Pecriy6iuku (1982 ron)
rocylapcTBO YCHUJIMBAaeT CTPOUTEIbCTBO COLMAJIMCTHYECKON AYXOBHOM KYJIb-
TypHI IIyTeM IIHUPOKOr0 paclpoCTPaHEHUs BBICOKUX H/ealoB, HPAaBCTBEHHOI'O
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U KyJIbTypPHOTO BOCIIMTAHMSA, BOCIIUTAHUA B AyXe COOJII0AeHNs AVCLUILINHEL
U 3aKOHHOCTHU, MyTeM pa3pabOTKU U OCYIIECTBJIEHUS BCEBO3MOXHBIX IPAaBUJI
U aMATOK JIJIA pa3HbIX KaTeropuii HaceJieHusA ropoja U iepeBHU (cTaTha 24).

Koucrurynusa Typerkoii Pecniyosiiku (1982 rop) 3akperuisieT B ccTeMe
OpPraHoOB yMpaBJIEHUs FOCYA4apCTBOM BricIiee 00IIeCTBO KyJIbTYPHI, 3BIKA U UCTO-
puM UMeHHU ATaTIopKa, KOTOpoe yupexJaeTcs Kak oOIeCcTBeHHOe IpuandecKoe
auio (ctathsa 134).

OdenepatuBHaA opraHusanua Kanazel o6yciioBiieHa pa3inuusaAMU MeXIy
(ppaHKO- U AaHTJIOA3BIYHON TPYIIIAMU XKUTEJIEN, APYTUMU CJIOBAMU, UCXOLs U3
KyJIbTYPHBIX 0COOEHHOCTEH, OIpe/iesIsieTCsl TEpPUTOpUasIbHasl OpraHU3alis ro-
cyJapcTBa.

5. BbiBOAbI

1. 3akpernieHHasA B KOHCTUTYIIMH FOCyJapcTBa KOHLENINA KyJIbTYPHl Kak oxpa-
HAEMOU roCyJapCTBOM LI€HHOCTH He OCTAaeTCs HEM3MEHHOH; II0 Mepe yCJIOX-
HeHHsA COLMAJIbHON peasIbHOCTU YeTye O4epurBaeTcs COXpaHeHUe U pa3BUTHe
KyJIbTYPHI KaK Pa3HOILIAHOBHINI 00bEeKT KOHCTUTYLIMIOHHOI'O peryjanpoBaHUA.
Ornpe/ieJIeHHOCTh KOHCTUTYIIMOHHOTO peryJjnupoBaHusa cepsl KyJIbTYphl ABJIA-
eTca GyHIaMeHTOM IOBBILIEHU POJIM 3aKOHOJaTesIbCTBa O KYJIbType B cCucTeMe
3aKOHOJIaTeJIbCTBA FOCYAapCTBa B LEJIOM.

2. B cuTyanuu B3auMOBJIMAHUA HallMOHAJIBHBIX IIPABOBBIX CUCTEM B yC-
JIOBUAX MEXJYHAapOJHOIO COTPyAHUYECTBa OOJIbIIOe BHUMAHNE B OCHOBHBIX
3aKOHaX rocyapcTB yhesseTcs NPUHLOMIAM, LesAM, 3agadaM, 0OXXUAaeMbIM
uToraM, a Takxe IepcrekTrBaM KyJIbTYPHOI'O pa3BUTHA JIUYHOCTH, OOIIeCTBa,
rocyfapcraa.

3. Konnennus KyJIbTYphbl B COBPeMEHHBIX KOHCTUTYIUAX BKJIIOYaeT pa3Ho-
oOpasHble TeMBl, Kak B chepe COOCTBEHHO AyXOBHO-KYJBTYPHOU XXM3HU 00-
mecTBa (oOecrnieyeHre yCJIOBUI JOCTYIIHOCTH M OXpaHa KyJIbTYPHBIX LIEeHHO-
cTell), Tak U B MHBIX OOIeCTBEHHBIX OTHOIIEHUAX, KOTOPhIe BXOIAT B chepy
KOHCTUTYLIMOHHOT'O PeryJIMpOBaHUsA, HO OTHOCATCA K MOJINTUYECKOH, SKOHOMMU-
YeCcKOU WJIM CcOoI[haJIbHOU cdepaM XKU3HU 00IIecTBa.

4. MexayHapOOHO-IPaBOBbIe CTAHAAPTHI PEryJIMPOBaHMUSA KyJIbTYPHBIX OT-
HOIIIeHN! OKa3bIBaIOT BJIMAHNE Ha coAepkaHNe HallOHAJIbHBIX KOHCTUTYIUH,
HO Y KOHCTUTYIIMU TOCyAapCTB BKJIIOYAKOT NPEeAIUCAaHUsA O KyJIbType, KOTOPhIe
YUYUTBIBAIOTCA NIPU pa3paboTKe MeXAyHapOJHO-IIPaBOBbIX aKTOB.
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5. KoHIienmnuu KyJIbTypbl B KOHCTUTYLHUAX T'OCYAAPCTB, OTHOCAIINUXCA
K OJJHOI MPaBOBOH ceMbe, NMeT 00Imye 4YepThl. OTHOBpEMEHHO KOMITOHEHT
coJlep>kKaHts KOHCTUTYIUU B YaCTHU PETyJIMPOBAHUSA KYJIbTYPHBIX OTHOIIEHUI
0COOEHHO APKO BBIpAXXaeT cBoeoOpasue rocyJapCTBEHHO-IIPAaBOBOM TPa UL,

6. B 3aBucuMocTu OT GOPMBI TOCYAapCTBEHHOTO TEPPUTOPUAIBHOTO
YCTPOMCTBA KOHIEMIYA KYJIbTYPHI 3aKPeIIAETCA He TOJIbKO Ha YPOBHE HaLUO-
HaJIBHOHM KOHCTUTYIIMU, HO U B (PeiepaTUBHBIX IOCY/JaPCTBAX B YUPEAUTEIIbHBIX
aKTax cyObeKTOB (pefepanuu, a B YHUTAPHBIX TOCYyapCTBaX C aBTOHOMHBIMU
YacTAMU — B KOHCTUTYIUAX WJIM UHBIX YUPEIUTETbHBIX aKTaX UX aBTOHOMHBIX
qacTe.
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B YCNOBUAX NOCTPOEHUA SNNEKTPOHHOIO rOCYAPCTBA:
HA TMTPUMEPE PECMNYBNKW BENNAPYCb N 3APYBEXHbBIX CTPAH

FEATURES OF SUBJECTS OF CONSTITUTIONAL-LEGAL RELATIONS
IN THE CONDITIONS OF CONSTRUCTION OF ELECTRONIC STATE:
ON THE EXAMPLE OF THE REPUBLIC OF BELARUS AND FOREIGN COUNTRIES

Abstract

Goal - is based on an analysis of legislation and law enforcement practice, to de-
termine the features of constitutional-legal entities in the context of building an
electronic state in the Republic of Belarus and foreign countries.

> Research methodology — general scientific methods: analysis, synthesis, induction,

deduction. Private legal methods: a method of formal legal analysis, a method of
interpreting law, a comparative legal method.

> Results/score — the following constitutional principles should come to transform

because of develop of digital reality: the principle of neutrality of information tech-
nologies and the principle of accessibility of information on the Internet.
Originality/value — the study is original, not previously published. The value is deter-
mined by the conditions of building electronic states in the world that are developing
both objectively and at the level of legal regulation, which increases the importance
of identifying the characteristics of the subject composition. At the same time, con-
stitutional and legal relations are of primary importance, which are basic, basic to
all other sectoral legal relations.

| Key words: electronic state, digitalization, human rights, constitutional and legal
relations, subjects.
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VPUHA LLUAXHOBCKAS

1. BBegeHune

KoJyinuecTBEHHBIN COCTAaB CyOhEKTOB KOHCTUTYIIMOHHO-IIPABOBHIX OTHOIIIE-
HUUI MHOrorpaHeH. TakoBBIMU SBJIAIOTCA CyOBEKTHI, CBOMCTBEHHBIE U UHBIM
OoTpacJisiM MpaBa, B 3TOM yucje Gu3nyeckre U pUgAYeCcKue JIUIa, rocyaap-
CTBO, UHWBHUAyaJIbHbIE TpeANIpUHUMATEU. IMEITCA OTJeIbHbIE U3 HUX,
KOTOpBIe 00JIaJal0T MPABOBHIM CTATyCOM TOJIBKO B pPAMKaX KOHCTUTYIIMOHHO-
-[IPaBOBBIX OTHOIIEHUH: COMaIbHBIE OOLTHOCTHU, HaceJleHe aMUHUCTPATHUBHO-
-TEPPUTOPUATIBHON €UHUIIBI, TEPPUTOPUAJIbHBIE KOJIJIEKTUBBI U Ap. YKa3aH-
Hble CyOBEKTH MOTYT BBICTYNATh KaK B PETyJIATUBHBIX, TAK U OXPAHUTEIbHBIX
MIPABOBBIX OTHOIIEHUAX.

IToaX0ABI K TOHATUIO «CyOBEKT KOHCTUTYITMOHHO-TIPABOBBIX OTHOIIIEHUI»
MHOTOYMCJIEHHBI B OpUANYECKON HayKe. VX coJiepXaHue MOXeT U3MEHAThCA,
HCXO/s U3 OTpe/IeJIEHHOTO MPU3HAKA, MOJIOXKEHHOTO B OCHOBY (POpPMUPOBAHUA
HayyHo! no3unuu. K npumepy, A.I1. ITeTpoB noj cy0beKTaMu KOHCTUTYIIMOHHO-
-PaBOBBIX OTHOIIEHUI MOHUMAKOT CTOPOHBI, MEXIYy KOTOPHIMH BO3HHUKAIOT
OTHOIIIEHUS 10 TTOBOJIy peasim3anuu mnpas (cBOOOM), a TakXe UCIOJTHEHUS
obsa3anHocTell [Petrov, 2011: 20]. CornacHo noaxoay A.H. Ilyrauesa, mof
cyObeKTaMU KOHCTUTYIHMOHHO-TIPABOBBIX OTHOIIEHUN CJieflyeT MOHUMATh UX
Y4aCTHUKOB, KOTOPBIE B KOHKPETHOM MPAaBOOTHOIIEHUU OCYL[ECTBJIAIT CBOU
MpaBa U HECYT COOTBETCTBYOIUE IOPUANYECKHE 00A3aHHOCTH OO CBOEN
MPaBOCIOCOGHOCThIO0 TOPOXKAAIOT IpaBoBhle cocTosiHUA [Pugachev, Vegera,
2009: 119].

Jlymaercsi, 4TO nojy cyObeKTaMu KOHCTUTYI[MOHHO-TIPABOBBIX OTHOIIEHUH
cjiefyeT MOHUMATh peaJIbHBIX YYaCTHUKOB KOHKPETHBIX KOHCTUTYIIMOHHBIX
MIPAaBOOTHOIIEHN, a TAKXe UHBIX HEMOCPEICTBEHHO CBA3aHHbBIX C HUMU MTPaBO-
OTHOIIIEHU, KOTOPbIe 00J1aJal0T KOHCTUTYIMOHHOM MPaBOCYOBEKTHOCTHIO U SB-
JIIIOTCA CIIOCOOHBIMU HECTU KOHCTUTYIMOHHO-TIPABOBYIO OTBETCTBEHHOCTH 32
coBepIlleHHble KOHCTUTYIMOHHBIE MPAaBOHAPYIIIEHUs, a TaKXe 32 WHBIE BUJIBI
MIpaBOHAPYLIEHUH, €CJIM TAKOBBIE HE BBITEKAIOT U3 KOHCTUTYI[MOHHOT'O 3aKOHO-
JaTeabCTBa.

[Ipu 3TOM B YCJIOBHUSAX MOCTPOEHUS 3JIEKTPOHHOTO rOCyAapCTBa, MoBce-
MECTHOTO HCIIOJIb30BaHUA MH(POPMAIIMOHHBIX TEXHOJIOTUI YacTh CyOBEKTOB
npeTeplieBanT MOAU(UKALINIO JIOO0 CyIleCTBEHHBIM 00pa3oM U3MeHAIT CBOH
MpaBoBOM cTaTyc. He UCKIII0YaeTcA TaKXe U paclIMpeHre nepevyHs cyObek-
TOB KOHCTUTYIIMOHHO-TTPABOBHIX OTHOIIIEHUH B YCJIOBUSX CO3/JaHUA ITU(MPOBON
SIOXU.
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2. O6wme nonoxeHns o GOPMUPOBAHUN SNEKTPOHHOTO FroCyapcTBa

JlnHaMmuka pa3BuUTHA OOIIeCTBEeHHBIX OTHOIIEHUH, KOHCTUTYLIMOHHOI'O 3aKOHO-
JaTeJIbCTBa CIIOCOOCTBYeT KaK BO3HUKHOBEHUIO HOBBIX U MaJIoUCCJIeJOBaHHbIX
CcyOBeKTOB (K mpuMepy, CONMAJIbHBIX OOIITHOCTEI), TaK U ¢ MOAUDUKAIUEH CyIIl-
HOCTH MMEBIIMX MeCTO ObITh paHee cyObeKTOB IIpaBa. Co3gaHue HOBOU cdephl
[IPaBOBLIX OTHOIIEHUH (B chepe KubepIlipoCcTpaHCTBa, IPaBOOTHOLIEHU! B cdepe
nr¢poBON peasIbHOCTH) BjiedeT 3a cOO0M M3MeHeHne CyObeKTHOro CoCTaBa.

Ha ypoBue Opranuzanuu O6bequHeHHbIx Hanuii (OOH) npuHAT psaf
MeXAYHapOJHBIX JOKYMEHTOB, OllpefeJIeHHBIM 00pa3oM CBA3aHHBIX C Pa3JjIny-
HBIMU IIpaBaMM U 00A3aHHOCTSAMM CyOBbEKTOB IIPaBOOTHOLIEHUH B LIM(POBOM
npocTpaHcTBe. B wacTHOCTH, XapTua 0 COXpaHEeHUM NU(pPOBOro Hacjaeaus
2003 ropa, nosI0XXeHUs KOTOPOI HalpaByieHbl Ha COXpaHeHHe 4esI0BeYeCKUX
3HAHUHN U Pa3JIUYHBIX GOPM UX BhIpakeHUs B MU@poBoil cpesie. MoOXHO cKa-
3aTh, 4TO XapTuen GopMHupyeTcs HOBOe KOHCTUTYI[IOHHOE IIPaBoO B paMKax
HaI[MOHAJIbHBIX TOCyAapCTB — [IpaBo OyAyLIMX MOKOJIEHUI Ha AOCTYI K IUd-
POBOMY HacJIeJHI0 rOCyAapcTBa. DTO Ba)XKHOE HAIpaBJieHHe B 3JIEKTPOHHOM
rocygapcrse, KOTopoe 00A3bIBaeT YIOJHOMOUYEHHBIX CyObeKTOB IPUHUMATh
BCe BO3MOJXHbIE Mephl [JIsi CBOeBpeMeHHOro 00HOBJIeHUA NHGOPMAaIMOHHBIX
YCTPOWICTB U NIpOrpaMM, cojiepKaliXx B cebe 3jieMeHTHl I[(POBOro HaCIeUA.

K o101 kaTeropuu MexayHapOoJHBIX JOKYMEHTOB OoTHOcuTCs KoHBeHIIA
OOH 006 ncnosib30BaHNU 3JIeKTPOHHBIX COOOIIEeHU B MeXIyHapOgHBIX TOTOBO-
pax 2005 rofa, KoTopas «IpUMeHAeTCsA K UCII0JIb30BaHUIO 3JIeKTPOHHBIX coo0Iie-
HUIH B CBA3M C 3aKJII0YEHNEM UJIN MCIOJIHEHNEM I0TOBOPOB MeXy CTOPOHaMU,
KOMMepuecKue IpeanpuATHa KOTOPBIX HaXOOATCA B pa3HBIX rOCyAapCTBax».
JlaHHBIM JTOKYMEHTOM yCTaHaBJIMBaeTcs OCOOBIN MOPAAOK peayin3aluul AJis
IOpUANYECKUX JIUI] pa3BUTUA CBOOOBI MPeANIPUHUMATEIbCKON AeATEJIbHOCTH.

Koncruryunonssiii Cy Pecriy6imku Benapycs B [Tocianuu «O cocToaHUN
KOHCTUTYIIMOHHOM 3aKOHHOCTU B Pecniy6sinke Benapycs B 2018 rogy» obpatu
BHUMaHUe «Ha BaXXHOCTb CBOEBPEMEHHOI'0 3aKOHOAATeJIbHOTO PeryJjnpoBaHusA
peanu3anuy IpaB HOBOTO IIOKOJIEHUA. YUUTHIBasA ycujieHue poju nHdopma-
TH3aluu U NUQPpoBU3aLUN Ha COBPEMEHHOM 3Talle, IPaBOBOE PeryjInpoBaHue
00II1eCTBEHHBIX OTHOILIEHU! B MHGOPMAIIMOHHOU cdepe TOJIKHO SABJIATHCSA
MIPUOPUTETHBIM. B 3THX LlesAx HeoOX0AMMO IPUHATHE HOPMaTUBHEBIX IIPaBO-
BBIX aKTOB, HallpaBJIEHHBIX Ha 3alllUTY [IepCOHAJIbHBIX JaHHBIX I'pakJaH, obec-
neyeHre MHGOPMALIMOHHOI'O CyBepeHuTeTa U Knbepbe30nacHOCTH CTPaHbI»
[Poslanie...].
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I'maBHas npobJieMa COCTOMT B OnpefieJIeHNM XapaKTepa IIPOM30LIeJIINX
U3MeHeHU! B IIPaBOBOM CTaTyce CyObeKTOB IIPaBOBBIX OTHOIIEHU! B chepe
IIOCTPOEHUs «3JIEKTPOHHOI'0 rocyAapcTBa». CTOUT OTMETUTD, YTO caM IIpoLecc
[IOCTpoeHusa MHGOPMALMOHHOI0 00IiecTBa U 3JIEKTPOHHOT0 rocyjapcTBa «3a-
nylieH» OTHOCUTEJIBHO AaBHO. Tak, MOCTpoeHre 3J1eKTPOHHOI'0 rocyjapcTBa
B Pecniy6uke besnapych 6epet Hauasio ¢ 2003 roaa, koraa 6su10 npuHsATo [1o-
craHoBJsieHne CoeTa Munucrpos PecniyOnku Benapycs ot 27 nekabpsa 2002 r.
Ne 1819 «O6 yTtBepxaeHuu I'ocygapcTBeHHON NporpaMMbl HHPOPMaTU3aLun
Pecny6sinku Benapyce Ha 2003-2005 rr. 1 Ha nepcnektuBy Ao 2010 roga «2Jek-
TpoHHasA Benapycek». B nanpHelinmeM Takxe ObLI IPUHAT P HOPMaTUBHBIX
[IPABOBBIX aKTOB, CTUMYJIMPYIOIINX AaJIbHelllee IOCTPOeHKe 3JIEeKTPOHHOIO
rocyjapcrsa. B Hacroamuii MomMeHT felicTByeT CtpaTerus pasButus uHdop-
Martusanuu B Pecnybsinke Benapycs Ha 2016-2022 rofpl, yTBepXJeHHas Ha
3aceqanuu Ilpesugnyma Cosera Munuctpos ot 3 HOs6paA 2015 roma No 26.

Opranuzanusa O0beHEeHHBIX Haruil peryjisipHO OTcjieXuBaeT MO3UINU
rocyJapcTB II0 YPOBHIO pa3BUTUA 3JIEKTPOHHOI'O [IPAaBUTEJIbCTBA C IIOMOIIbIO
creriraspHOro peritura. B 2018 rogy Pecnybinka Besrapycs Haxoausach Ha 38
Mecrte. K npumepy, Poccuiickasa @enepaius — Ha 32, Kazaxcran — Ha 39, JIut-
Ba — Ha 40. «D1eKTpoHHEIMU Jiuaepamu» 2018 roga asunnce Jlanus, ABcTpanus,
Pecny6inka Kopes, Benuko6purtanus, llIBernuia [Rejting...].

3. TpaHchopmaumns cy6bekToB KOHCTUTYLMOHHO-NPaBOBbIX
OTHOLUEHWIA B YC/IOBUSIX 31eKTPOHHOrO rocyapcTBa

BaxxHo onpepnenuTs, TpebyeTcs Ji pa3paboTKa HOBOTO 0JI0Ka 3aKOHOAATEJIbCTBA
J100 JOCTATOYHO NMPUMEHHUTh aHAJIOTHI0 MMEIOILIerocs NpaBoBOI0 PeryJiupo-
BaHUA NoBeJleHUs cyObeKTOB B ceTu MHTepHeT. [loka3aTeJlbHO OTMETHM, 4TO
10 mapra 2019 roga B r. MockBa npoliies MUTHUHT, TJIaBHOU [eJIbI0 KOTOPOIo
ABJIAJIOCH TIpoIIara’ia HoBOM oOIecTBeHHON KoMnaHuu «L{ndposas 060poHa»,
KOTOpas CTaBUT 3aJauy BOBJIeYb [10JIb30BaTeiell NH(GOPMalOHHOIO IIPOCTPaH-
CTBa B IOpUANYECKU 3HAUMMBble JelCTBUA [IJIA CAMO3alUThl CBOUX [U(POBBIX
npaB. Takoil MUTHUHT SIBUJICA MOJUTHYECKON peaknuel olIecTBa Ha 3aKOHO-
npoekT «O cyBepeHHOM MHTepHeTe».

Kpome Toro, B 2002 rony B Bpioccesie co3iaHa 6p11a MexgyHapoaHas 06-
ImecTBeHHAas opraHu3anus «EBponerickue nudpossle mpasa» (European Digital
Rights) o 3amuTe npas yesioBeka B IHTepHeTe.
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Jlymaetcs, 4TO IpY pellieHn! BOIIpoca O «<HOBOM» IPABOBOM PeryJIMpOBaHNN
[IPaBOBOI'O cTaTyca cy0ObeKTOB KOHCTUTYLIMOHHO-IIPABOBBIX OTHOIIEHU! BaXXHO
0o6paTUTh BHUMaHUe Ha psAa GaKTOpOB:

Bo-nepBbix, caMo cofiepkaHre U IOHUMaHne KOHKPeTHO! cdephl «3JIeKTPOH-
HOTO TOCY1apCTBa» (3JIeKTPOHHAS TOPTOBJIA, 3JIEKTPOHHAA MeAUI[MHA, 3JIeKTPOH-
Hoe o0OpasoBaHUe U Ap.), YACHeHue ee clieln(UKY, BbiABJIEHNE KaueCTBeHHBIX
“3MeHeHHU! B CBA3U C pa3BUTHeM KubeprnpocTpaHcTsa. K npumepy, B PecriyOiirike
Benapych «Ha noBecTke JHA» CTOMT pa3pabOTKa HOBOM KOHLENLUH MECTHOIO
caMoyIpaBJjieHNs, B KOTOPO Beylye SKCIepThl CKJIOHAIOTCA K TOMY, YTOOBI CO3-
JaBaTh CUCTeMY 2JIEKTPOHHOI'O yIIPaBJIEHUs HA MECTaxX € y4eTOM Pa3BUBAIOIINXCS
IT-TexHosi0rUMIi. B 3TOI CBA3M yMeCcTHO co3faBaTh pa3jinyHble HHPOpMalOHHbIE
1aTdopMBl, KOTOPHIE OyIyT obeclieynBaTh HellOCpeICTBEHHBIH JOCTYII HaceJie-
HUA K JOCTIKEHHI0 KOHCEHCyca, BeICHUIO «Ilajiora» ¢ OpraHaMy rocy1apCcTBeH-
HOH BJIacTH Ha MecTax. OTMeTHM, 4TO OTJieJIbHbIe 3JIeMeHTHI B TOCyJapCTBe yxe
dyHkuoHupywT. K npumepy, 3akoHomaTesabcTBoM PecniyOsmku Benapych 00
obpalleHusX Tpax/aaH IpeOCTaBJIeHO MTPaBo OOpalleHuil B rocyjapCTBEHHbIE
OpraHbl, roCyAapCTBeHHbIe OPraHN3alNH, YUYPeXIeHNs, K JOJDKHOCTHBIM JIMI[aM
IyTeM [0Jauy 3JIeKTPOHHBIX oOpalieHni. Takoll MHCTUTYT B 1[eJIOM HeoOXo-
AUMO CUUTATh IPOIPECCUBHBIM, OJHAKO B JOJDKHON Mepe QYHKIHIO «Juajio-
ra, mocpeJHMYECTBa» OH He BHINOJIHAET. [loxoxas 3afjavya ocTasjeHa 1 nepej
Poccurickoi deneparyeii — co3aaTh «HU(PPOBbIE MYHUIANIAJIUTEThI», TAe OyaeT
HaJlaxeHa cucreMa MHGOPMAaLOHHBIX «KaHAJIOB» B3aUMOIEUCTBIA HACEIeHU
U [peJicTaBUTeJIell ToCy1apCTBEHHO! BJIaCTHU.

Bo-BTOpBIX, ysACHEHHE CYLIHOCTU OCHOBHBIX IpaB M cBoboA. B aTom Ha-
NpaBJICHUY UMEIOTCA pa3jinuHble noaxoabl. Tak, A.A. Kapixusa cuuraer, 4To
«qudpoBas pesosonua GopMupyeT HOBEIE IIpaBa B IU(MPOBOM MPOCTPAHCTBE
HHTepHeTa, MHBIX NHPOPMAaIIOHHO-KOMMYHUKALMOHHBIX TEXHOJIOTUAX, IPUAAeT
HOBbIe, IOPO¥ HeOoXHJaHHble, aClIeKThl pean3alld OCHOBHBIX IIpaB U cBOOO.
rpaxnanuHa» [Karckhiya, 2018: 34]. [Ipyras xaTeropus y4eHbIX NPUIEPKU-
BaeTcs NMOAX0Aa O HOBBHIX criocobax peam3aliid MMEIOIIUXCA [IPaB B yCJIOBUAX
¢ poBoil 3M0XU ¢ ucnoab3oBanueM IT-texnosoruii. K npumepy, B 2018 rogy
B CIIA B 3anagHo¥ BupaxruHUY BliepBhle OBUIO peaji30BaHO MIPaBoO U30MpaTh
aMepHKaHCKUMHU pakAaHaMU € IOMOIIbI0 0JI0K4YeH-IIaTGOPMBL. OTO [103BOJIU-
Jo rpaxaanaM CIIA, HaxogAamuMces 3a pejiesaMy Tocy1apcTBa, peajn3oBaTh
cBOe n3buparesbHOe IpaBo. OTHOCUTEJIbHO AaHHOro Bompoca B.Jl. 30ppKkuH
BBICKA3bIBaeT CJIeAYIONIYI0 MO3UIUI0: «B yca0BUAX HOBOI LU(POBOI peaslbHOCTU
JUIs TocyJlapcTBa HacTaJla Ilopa KOHKpeTU3UpoBaTh (pyHAaMeHTaJIbHbIe IIpaBa
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1 cBOOObI yesioBeka (cBo0OAa BEIpakeHUsA MHEHNs, BKJIIOYaloas cBOOOLY MOJTy-
YaTh U PacnpoCTpaHATh MHGOPMALUIO U nier 6e3 Kakoro-imdbo BMemlaTeIbCTBa
CO CTOPOHBHI ITyOJIMYHBIX BJIacTell U HE3aBUCHUMO OT OCyJapCTBEHHBIX I'PaHUI];
MpaBO HAa HEMPUKOCHOBEHHOCTb YaCTHOM XU3HU, JINUHYIO U CEMeNHYI0 TalHy
u ap.) [Zorkin, 2018].

B ycj10BUAX OCTPOEHUA 3JIEKTPOHHOI'0 IOCyJapcTBa cyObeKTaM IIpaBOBbIX
OTHOIIIEHN! BaXHO o0eclieynTh HOBble MH(OpPMaLLOHHbIE IIpaBa Ha YPOBHE KOH-
CTUTYLUH rOCyIapCcTB: MPaBo Ha pa3BuTHUe HUMPOBHIX KOMIIETEHINH, YTO yCTpa-
HUT BO3MOXHBIE IIPOAABJIEHN HepaBeHCTBa B MH(POPMaLKOHHOH cpefie; IpaBo Ha
KyJIbTypHOE, IOJIUTUYeCcKoe U NHble (pOpMBI caMOBBIpaXeH!s B ceTu HTepHeT
C y4eTOM BO3MOXXHOCTH OrpaHWYeHHs JaHHOTO [paBa Ha YpOBHe 3aK0HA; IpaBo
JocTyma K IudpOBBIM TEXHOJIOTUAM, NIpeArnoJiarawliiee peajJbHy JOCTYIIHOCTb
K JJaHHBIM pecypcaM COLMaJIbHO yA3BUMBIX KaTeropui HacesleHus; obecreyeHne
MexaHM3Ma 3allUTH IpaB B HUGPOBOH cpefie, B KOTOPHIN JOJDKHBI BKJIIOYAThCA
He TOJIBKO cyJieOHble 1 IIPaBOOXpaHUTEJIbHBIe OpPraHbl, HO U pa3pabaThiBaThCA
HOBBIE Mephl «MH()OPMALMOHHON OTBETCTBEHHOCTU» (OJIOKMPOBKA KOHTEHTA,
3aHeceHue B CraM, yaajleHre CTPaHULbl B COLIMAJIbHBIX CeTAX, BKIII0UeHNE B CIIN-
COK HeJOOPOCOBECTHHIX CyOBbeKTOB 3JIEKTPOHHOI'O TOProBOro o6opoTa 1 ap.).

B-TpeTbux, onpefeseHue xapakTepa cyObeKTOB IPaBOOTHOIIEHUH, ABJIA-
I0TCA JI OHU «HOBBIMU», HE M3BECTHBIMU JI0 3TOTO B IIPABOBOM peasIbHOCTU.
K npumepy, ecsii BecTu pedb O BHOBb BOZHHUKIINX CyObeKTax IPaBOOTHOLIEHNI],
TO MOXHO BE€CTU peyub, K IpUMepy, O TpyIlIe JIUI], MOAAIIINX 3JIEKTPOHHYIO
neTUnuio, o 6orepax, oo oneparopax kubepiatdopM U Ap.

3apybexHble rocyJapcTBa TakXXe MOILIH 10 My TH co3/1aHus (00pa3oBaHys)
HOBBIX «3JIEKTPOHHBIX» CyObeKTOB IIPaBOBBIX OTHOIIEeHUH. K mpuMepy, peub et
o co3ganuu ViHTepHeT-cya B Kutae, KOTOpBII paccMaTpuBaeT fiejia Ha clie-
L1aJIbHO CO34aHHOMN 1A 3Toro MHTepHeT-I1aTdopme, rae MOXHO [IPOCIeINTh
Bech cy1eOHbII Iporiecc. Bce y4acTHUKY CyIOIIPOM3BOACTBA IIPU 3TOM y4acTBYIOT
B fleJie AucTaHnoHHOo. Kpome toro, B Kutae cozgana HannonanbHasa Hag3opHas
KOMHCCHsA, KOTOpas ocyllecTBiisieT 60pb0y ¢ KOppymiiyell Ha OCHOBE HCII0JIb30Ba-
HUA NHOOPMAaIMOHHBIX TexHOoIorui. CriejoBaTesIbHO, cdepa rocy1apcTBeHHOIo
KOHTPOJIA TakXe oOpeTaeT «3JIEKTPOHHYIO OKPACKY».

Pan cyObekToB HajiesseTcss HOBBIMU TPeOOBaHUAMU [IeATeJIbHOCTHU B CBA3U
¢ cozgaHueM MHGOPMALMOHHOTO IPOCTPaHCTBA. B yacTHOCTH, Kak oTMevaeT
WU.B.TleTpun, «0AHNUM U3 BaXXHENIINX TpeOOBaHU, IpeAbABJIAeMbIX K OpraHaM
yOJIMYHON BJIaCTH, ABJAETCA HeOOXOAUMOCTh CO3[aHusA UMU CAalTOB B CETU
HuTepHer. IIpu 3TOM 1A 06ecnieyeHUs MaKCUMaJIbHON peain3aliiy IPUHIMIA
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TpaHCNapeHTHOCTH OPTraHOB BJIaCTU HEOOXOJMUMO 3aJ1eiICTBOBATh 1 CTOPOHHUE
pecypchl, UMelolrie MaKCUMaJIbHYI0 I10JIb30BaTeJIbCKYI0 ay AUTOPUIO (colyaib-
HBIE CEeTH, MecCeHxephl)» [Petrin, Avdeev, 2019: 26].

Hogas cdepa otHomennii (uHpopManroHHas) 3a4acTyi0 MOXET Bjiedb 3a
co6oi1 psAA mpaBoBeIX IpobseM. K mpumepy, co3gaHue CTpaHUI] B COIMAIBHBIX
ceTsAX OT JiMlla HeyNOoJJHOMOYEeHHBIX JINII, pa3MelleHre Ha Hell nHpopmanuu
u T. A. Jlyia penieHus JaHHOU Tpo0JieMBl psOM HcciiefoBaTesiell IpejjaraeTcsa
onpeieIeHHbIN BBIXOA: co3aHue L{ndpoBoro peectpa, B KOTOPOM cJieAyeT peru-
CTpPHPOBaTh OQuIHaIbHble aKKayHThl OPraHOB IOCY1apCTBEHHOTI'0 yIIpaBJieHNs,
YTO MO3BOJIUT BHECTH ACHOCTH B IPABOBOM CTATyC JaHHBIX aKKayHTOB» [Averin,
Pogodina, Avdeev, 2019: 9]. K npumepy, E.I1. BOpOHIOK K YKCJIy TAKOBBIX OTHO-
CUT CJIeAyIoIMe: O CO3JaHNM eJUHOro 6e30nacHoro MHGOpPManuoOHHOrO Ipo-
CTPaHCTBA; O HepaBeHCTBe I'paxaaH B IM(GPOBOM rocyfapcrse; IpodjiemMa paBHO-
IpaBusA rpaxjaH; 0 KauecTBe IpeJoCTaBJIAeMbIX YCJIyT U 00 OTBETCTBEHHOCTHU
3a HeKayecTBeHHbIe yOJIMyHble yeayru u Ap. [Voronyuk, 2019: 28].

OTMeTHM, 4TO COCTOsHNE COBpPeMeHHOU HU(GPOBOI peaslbHOCTH, 3aKOHO-
JaTesbCTBA, PEryJIMpyollero npaBoBble OTHOIIEHUSA B «3JIEKTPOHHOM TrOCy-
JapcTBe», JOJDKHO IIOJHOCTBIO COOTBETCTBOBAaTh TpeboBaHuAM KoHcTuTynuu
Pecniy6sinku Benapych, KoTopas BhICTyIIaeT B KauecTBe HOpMaTUBHOTO [IpaBo-
BOT'0 aKTa, MMeEIOIIEero BBICHIYIO I0pUANYECKYI0 cuily. B wacTHOCTH, B yacTu 1
crarpu 1 KOHCTUTYIIMM TOCyapCTBO B35JI0 Ha cebsA 00A3aHHOCTh MOCTPOUTH
B Pecniy6sike Benapych mpaBoBoe, fleMOKpaTU4eCcKoe U CoIfhasibHOe rocyaap-
ctBO. CjlejoBaTe/IbHO, TaKUe XapaKTepPUCTHUKHU JOJDKHEI OBITh OCHOBOIIOJIAralo-
IIMMH U IPUMEHUTEIbHO K HOBOMY CYOBEKTY OTHOIIEHUH — «3JIeKTPOHHOMY
rocyJapcTBy».

B ycnoBusax pa3Butus nudpoBoil peasbHOCTH OTIPaBHOU NOJDXKHA Oyner
npusHaHa yactu 1 ctatbu 34 KOHCTUTYyLHMH, COTJIAaCHO KOTOPOM «Ipaxpia-
HaM PecnyGiuku Besapych rapaHTupyeTca IIpaBo Ha IOJIyuyeHHe, XpaHeHue
1 paclpocTpaHeHne MOJHOM, JOCTOBEPHON U CBOEBPEeMeHHOU MHpopMaIun
0 AeATeJIbHOCTU roCyJapCTBEHHBIX OPraHOB, OOIIeCTBeHHBIX O0beAUHEHUN,
O MOJIMTHUYECKON, SJKOHOMUYECKOH, KyJIbTyPHON U MeXIyHapOoAHO! XH3HU,
COCTOSIHUU OKpYyXatollel cpeasl» [Konstituciya...]. 3aKoHOMepHO MOCTaBUTh
BOIIPOC O IOKCKe KOHCTUTYLIMOHHO-NIPaBOBOro 0ajaHca MHTEpecoB I'paxaaH
B 00J1aCTH pacrpocTpaHeHus, XpaHeHNUs U N0JIb30BaHUA NHGOpMalliel B 3JIeK-
TPOHHOM NPOCTPAHCTBE M TAaKUM Ba’KHBIMU KOHCTUTYLIMOHHBIMU LIEeHHOCTAMU,
KakK HalMoHaJIbHAs 6€30MaCHOCTb, PaBa 1 CBOOO/IbI APYTHX JIUI], OOI[eCTBEHHBII
IIpaBOIIOPAAOK U 1Ip.
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[TocTpoeHue 3J1eKTPOHHOIO roCcyfapcTBa NOPOXaaeT HOBble KOHCTUTY-
I[MOHHbIe IPUHIUIIEL B LIeJIAX JOCTIXEeHNUs YCToABIIerocsa B JOKTpUHe OajaHca
M3BECTHOU TpHUaAbl — «4eJI0BEK—001[eCTBO-TOCyAapCTBO». [I0CKOJIbKY TeHIeHIA
U@ poBU3aMU — 3TO TeHJIEHIUA BCeX rocyAapCcTB, TO B HOpMax KOHCTUTYIUN
BaXXHO II€peCMOTPETh coJiepkaHNe MPUHININA HelTpaJuTeTa rocy1apcTsa, Ha-
IIOJIHUB €T0 HOBBIM COZepKaHKeM — C y4eTOM HelTpauTeTa MHPOpMallIOHHBIX
TEeXHOJIOTMH BO BHeIIHel NOoJIUTHKe. BaxkHo 0003HaUUTh IPUHIUII JOCTYITHOCTH
NpeiocTaBJieHUs UHpopManuy, epejauu JaHHBIX Yepe3 rj1o6aibHyio ceTb UH-
TEpHEeT, IPUHIUI T'eHJAEPHOr0 paBeHCcTBa U popMHpoBaHus 00pa3oB B MHPOP-
MalFIOHHOM NPOCTPaHCTBeE.

AkTHBHOe yyacTre B IHTepHeT-IIpOoCTpaHCTBe CyObeKTOB KOHCTUTYI[OHHO-
-IPaBOBBIX OTHOILEHUI IpejIoJiaraeT MOBHIIIeHNEe X IIPaBOBOM U MOJIUTU-
YeCKOM OTBeTCTBEHHOCTHU. B 3TOM HampaBjieHUN AeHCTBUA CyOBEKTOB MOIYT
HOCHUTb KaK IIpaBOMEpHBIM, TaKk U NPOTHUBONPaBHEIN xapakTep. K npumepy,
YroJIOBHOE 3aKOHOJaTe bcTBO PecrnyOsuku Benapycek npegycmaTrpuBaeT npu-
3HaHMe o0IlecTBEHHO ONTaCHBIMU AesSHUAMU KJIeBeTy U ocKopOJieHue, B cIyvae
UX pa3MelleHus B IJ100aJbHOU KOMIBIOTEPHO! ceTu MHTepHeT. AMIMHUHUCTpa-
TUBHAs OTBETCTBEHHOCTh 3a TaKue ke AesAHUA NpeAyCMOTpPeHa TOJIbKO IyTeM
COBepIIeHNs CXOXUX JIesTHUI UHBIMU criocobaMy, 3a UcKJIoueHneM MHTepHeT-
-IpOCTPaHCTBA.

B npeam0ysie Kouctutynuu Pecniy6iuku Benapycs coaepxurca GopmMyiu-
POBKa OTHOCUTEJIbHO BOIIPOCA OTBETCTBEHHOCTU HApoAa 3a HacTosmee u Oy-
Jyliee Haulero rocygapcrsa. OQHaKo Takoro pofga OTBETCTBEHHOCTb HeJlb3s
OTHOCUTH K [IPABOBOM, IOCKOJIBKY UMeeTCs B BUAY ONpe/ieJIeHHBIN OJIuTHYe-
CKHUI acleKkT ee cofepxaHuA. Eciy BecTH pedb O CTAHOBJIEHUU 3JIEKTPOHHO-
ro rocyaapcrsa M, Kak OJHOTO M3 ero COCTaBJIAIIINX, Pa3BUTUA UHCTUTYTa
3JIEKTPOHHON AeMOKpaTUH, TO IOCJIeOBATEJIbHO BBITEKAET BBIBOA O IOJIUTU-
4yecKOl OTBeTCTBEHHOCTU Hapoja 3a HacTosllee U Oyayliee 3JIeKTPOHHOI'O
rocyfapcTaa.

B naHHOM KJl04e peub HMAET O FOTOBHOCTH O0OecledyuTh peasn3anuio
B [IOJIHOH Mepe IpaB 1 cBOOOJ I'paXxJiaH C yueTOM COOTBETCTBYIOIIEro ypoBHA
pas3BuTHA UHOOPMALMOHHBIX TEXHOJIOTHI, O MOBBIIIEHNU OTBETCTBEHHOCTH
KaHAWaTOB Ha BBIOOpHBIE JOJDKHOCTH, IPOBOJAAMNX IIpeBEIOOPHYI0 arura-
1y B cetu HTepHeT, 0 KauecTBe NH(OpMAaNuY, pa3MeleHHON B I1106ajIbHOM
nHGOPMAIMOHHOM IIPOCTPAHCTBE, B TOM YHCJIe, 1 O COCTOSIHUM OKpYyXalollen
cpensl (4To ceiiuac UMeHyeTCs «MOJHBIM» HallpaBJjieHHEM — «dJIeKTPOHHasA
3KOJIOTHSA») U AP.
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3. 3}'IEKTpOHHbIe O6I.Ll,eCTBeHHbIe 06'I:>e,£l,VIHeHl/IFI - HOBblE Cy6'b€KTbI
KOHCTUTYLUMOHHO-MPaBOBbIX OTHOLLEHWI

3HauMMyl0 poJib B COBPEMEHHBIX YCJIOBUAX IIpH0OOpeTaloT Takue «HOBbIe» CyOb-
€KTBl KOHCTUTYLIIOHHO-TIIPAaBOBBIX OTHOIIIEHNU!, KaK 3JIeKTPOHHBIE OObeJUHEHN .
K cioBy oTmeTum, 4To 1o opuinaabHbEIM AaHHBIM MUHNCTEpCTBA I0CTULAN
Pecny6sinku Benapych no coctossHuIo Ha 1 mrosia 2018 roga B rocynapcrse 3a-
perucTpupoBaso 2907 o0IecTBeHHBIX 00beIMHEHN, U3 HUX 227 MeXIyHapo.-
HBIX, 770 pecniybyinkaHckux 1 1910 MecTHBIX. 3aperucTpupoBaHO U IOCTABJIEHO
Ha yueT 42062 opraHu3alliOHHBIE CTPYKTYPHI OOIIeCTBEHHBIX 00beJUHEHN.
3apeructpupoBaHo 39 cor30B (accoruanuii) odIecTBeHHbIX 00beJUHEeHNIH,
207 ponaoB, B TOM uncie 16 MexXAyHapOAHbIX, 7 pecnyOankaHcKkux 1 184 mect-
HBIX, 7 pecny0JIMKaHCKUX rOCyAapCTBEHHO-00IeCTBEHHBIX 00be AUHEHUI.

B coBpeMeHHbIl ITeprof] Bce OoJiblilee 3HaUeHue [IpUobpeTaioT pa3jinyHble
o6beuHeHUsA B ceTu VHTepHeT. B 3TOI CBA3M NPOUCXOOUT IepPeoCMBbIC/IEHUE,
KOHKpeTH3allKsA YCTOABIINXCA COLMAIbHBIX OTHOLIEHU! C IIOMOIIbIO KCII0JIb30-
BaHUA COIMAJIbHBIX ceTell B IHTepHeT-pocTpaHcTBe. IloaBieHre Takoro poaa
«3JIEKTPOHHBIX 001IeCTBEHHBIX 00beJUHEHNE» 00y CJIOBJIEHO NTepex0J0M K HOBO-
My THUILy OTHOIIEHNUH, pa3BUBAOIINXCA B paMKax UH(GOPMaLKOHHOI0 00I1lecTBa,
MOCTPOEHUA «3JIEKTPOHHOI'O rocyjapcTBa». HoBble KOJIIeKTUBHBIE CyOBEKTHI,
Kak MpaBUJIO, CO3AAI0TCA C LIEJIbI0 pelleHUs Pa30BBIX BOIIPOCOB, CO3JAIOTCA Ha
BpEeMEeHHBIN CPOK 1 BBICTYNAIOT HanboJsiee OBICTPHIM, 3()(GEKTUBHBIM U AOCTYITHBIM
croco60oM y4acTys rpaxiaH B yIpaBJIeHUH JejlaMy 00l[ecTBa U rocyAapcTBa.

DJIeKTPOHHBIE O0IeCTBeHHbIe 00beIMHEHUA ABJIAIOTCA dJIeMeHTaMU I'pax-
JaHCKOro of0ImecTBa, KOTOpoe, B CBOI0O oYepellb, B COBPEMEHHBIN N1epuo/j He
CBAI3aHO I'PAHUIAMU TePPUTOPUAJIBHOCTU B rOCYyAapCTBe, YTO 00YyCIOBJIEHO
nepemeleHreM psja ero cyobekToB B ceTb MHTepHeT. BmecTte ¢ TeM, B Hayke
KOHCTUTYLIMOHHOI'O IIpaBa Ipa’kJjaHCKoe OOIIeCTBO BBICTYIIAET 3HAUMMBIM dJIe-
MEHTOM IIpY IOCTPOEHUH Jrajiora MexXay o0IecTBOM U rOCy1apCTBOM, a TaKxe
B JIOCTMXXEHHUHU OIpefleJIeHHOI0 KOHCTUTYLIMOHHO-IIPaBOBOro OajaHca UX UHTe-
pecoB. Becbma TBepAO BBICKA3bIBAET CBOIO MO3UILMI0 O POJIA T'PAXIAaHCKOr0 00-
I[[ecTBa B JOKTpUHe KoHcTUTynnoHanu3ma C.A. JleHucos. Tak, aBTOp oTMeuaer,
YTO «B €r0 OCHOBe JIeXUT ujes NoAUYMHEHUs rocyfjapcrsa o0IecTBy rpaxaaH
1 HalpaBJieHNe TocyapcTBa Ha CJIyk0y IIpaBaM U cBOOOJaM desIoBeKa 1 Irpax-
maHuHa» [Denisov, 2019: 12]. BmecTe ¢ TeM cB0060/Ia M CAaMOCTOATEJIbHOCTh
rpaxIaHCKOro o0IlecTBa U ero MHCTUTYTOB He MOXeT ObITh aOCOJIIOTHOM, YTO
YCTaHOBJIEHO PAJOM KOHCTUTYLIOHHO-IIPABOBBIX HOPM.
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Tak, B cooTBeTcTBUHU C yacThio 1 craTteu 23 KoHncTutynuu Pecny6inku
Benapych «orpanudeHue npas u cBOOO JIMYHOCTH AONyCKaeTCs TOJIbKO B CJIy-
yanx, IpefyCMOTpPeHHBIX 3aKOHOM, B MHTepecax Hal[lOHaJIbHON 0e30I1acHOCTH,
00I11ecTBEHHOT0 [TOPAAKA, 3alUThl HPAaBCTBEHHOCTH, 3J0POBbs HaceJIeHUs, IIpaB
u cBobon apyrux aun» [Konstituciya...]. HecMoTpsa Ha To, 4TO 6yKBajbHOE
TOJIKOBaHUe JaHHON HOpMBI OCHOBHOI'O 3aKOHA [103BOJIAeT IPUMEHATD ee Aell-
CTBHE B pelleHUH BOIPOCOB 00 OrpaHUYeHUAX NIpaB JIMYHOCTH, CYUTaeM, 4TO
JelicTBUe NOJKHO PacIpOCTPAHATHCA U HA KOJLJIEKTUBHEBIE IIpaBa U CBOOOABI
WHAVBUOB.

B 5TOM CBA3M BaXXHO OrpaHUYMBATh M KOHTPOJIMPOBATh TaKHe 3JIeKTPOH-
Hble oOllecTBeHHble 00beIMHEHNA B ceTU VIHTepHeT, KOTOphle IponaraHaupy-
I0T BOeHHble [eliCTBUsA, PAaCOBYI0 UJIM MHble (POPMBI JUCKPUMUHALUY, IPU3bIB
K IIpoTecTaM, K NOAPBIBY rOCyapCTBEeHHON BJIacTH U Ap. Takue AelicTBUA cJle-
JyeT paccMaTpuBaTh Kak HeoOxoAuMble 1A obeclieyeHusA KOHCTUTYIMOHHO-
-[IpaBOBOro OajilaHca MHTEPECOB roCyapCTBa 1 Oo0IecTBa U KaK He [ocArarnme
Ha KOJUJIEKTUBHBbIE KOHCTUTYLIMOHHBIE IpaBa U CBOOOEL.

B xauecTBe ApKOro npuMepa TaKux HOBBIX GOpPM OOIIeCTBEHHBIX 00beANHe-
Huil @.T. IllyxoB npuBOAUT 00beAMHEHUA AJIA pellleHnss KOHKPEeTHOro BoIpoca
[Shukhov, 2019: 30]. [Tpu 3TOM aBTOp OTMeYaeT, YTO «3a PyOeKOM IPHUMepPOM
MOXeT caykuTh rpymnmna GetUp!, kotopas netictByeT B ABcTpaiuu. OHa o6beu-
HseT TocJiefjoBaTesiel 1A pellleHns KOHKPeTHBIX TPo0JieM aBCTPaIMNACKOro 00-
mecTBa. He nonutuyeckue naeu, a eHHOCTU YJIEHOB 00beqUHEHN CTAHOBATCA
JBIDXyIel cuioi. J{Jia pelleHNs oOLeCTBeHHO BaXXHBIX 3aJ]a4 IPOBOJATCA KaM-
IaHuu no cO6o0py cpelicTB, BeleTcA OHJIANH U odJIaliH AeATeJIbHOCTh, KOTopas
o6s3aTesbHO ocBemaercsa B CMU. Temel, KOTOpble 3aTparuBaT KaMIIaHUU 00-
1ecTBa, BecbMa OOLIMPHBL: 9KOHOMUYecKas OTKPBITOCTh, 9KoJIornyeckas cipa-
BeJINBOCTb, IIpaBa 4ej0BeKa, leMOoKpaThueckas HHTerpaus. B gearensHocTr
I'PYIIIBI MCIOJIb3YIOTCA pasHble CIocoObl. B oaHuX ciiyyasax uger cOop moanu-
cell moA MeTUIMeln, B APYTUX — MOUCK JIMAEPOB MECTHBIX COOOIIeCTB, KOTOPhIe
MOT'YT OpraHM30BaTh JIIOJlell Ha oOIleHre ¢ MeCTHBIMU BiacTAMU» [Shukhov,
2019: 30].

B cBoeM nccieqosannu M.M. AnpeiHIeB NpeasiaraeT BECTU pedb O Tpax-
JaHCKUX MHULMATHBAaX B KOHCTUTYLIMOHHON cdepe, 0 KOTOPHIMU aBTOp IIO-
HHMaeT AelCTBUA rpaxJaH, HalpaBjieHHble Ha UX KOHCTPYKTHBHOE ydacTue
B yIIpaBjieHUHU JiejlamMu o0llecTBa U rocyAapcTBa C IeJiblo obecrneueHus obe-
CTBEHHBIX MHTepecoB. [Ipu 3TOM aBTOp OTMeuaeT, 4YTO TaKue NpeACTaBUTEeIN
00I1eCTBEHHOCTH MOTYT OBITh KaK IIOCTOAAHHO AeUCTBYIOMIM (GOPMUPOBAHUAMU,
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Tak 1 GOpMUPYyEMBIMHU UCKJIIOYUTEJIBHO U peajln3alyu onpeAeseHHON NHU-
nuatuskl [Yapryncev, 2019: 17].

[TpaBoBas 3amuTa npas o0beAMHEHUN B HU(MPOBOI peaslbHOCTU He ype-
ryJayMpoBaHa AelCTBYIOIMM HOPMAaTHUBHBIMU IIPABOBLIMU akTaMu. OTMeTHM,
4YTO B JJaHHOM HamnpasjieHUu Poccutickaa @enepaiiua caesnasna «OOIBIION HIar»
BIlepe]l B 3aKOHOAATeJIbHOU perjiaMeHTanuy HUuGpoBLIX IpaB, OAHAKO, TOJIBKO
B rpaxxgaHckoil cdepe. Tak, DenepanbHbiM 3akoHoM Poccutickoil depepanuu
ot 18.03.2019 r. No 34-®3 6blsIu BHECEHBI U3MeHeHUA B I padxcdaHckull Kodekc
Poccutickoti @edepayuu myTeM BKJIIOYEHHA B 00JIaCTh 3aKOHOAATEIBHOI'O PEry-
JIMPOBaHUA KaTeropuu «uudpoBex mpae». OTMeTnM, uto B Pecnybinuke bena-
pych, HecMoTpA Ha npuHaTthe Jlekpera [Ipesugenta Pecniy6iuku Benapych ot
21 pexabpsa 2017 r. Ne 8 «O pa3putuu nudpoBOi SKOHOMUKU» CXOXK1E HOPMBI
J10 HaCTOAIIEro BpeMeH! He BHECEHBI.

Takoro pofia «371eKTpOHHbIe 00beIMHEHNA» UMeI0T PAJ OTJIMYUH OT «KJIac-
CUYecKux» 00lleCcTBeHHBIX 00bequHeHul Pecry6suku besapycs.

B yacTHOCTH, BaXXHOI 0COOEHHOCTHIO ABJIAETCA T’MOKOCTh TaKUX 0Opa3oBa-
HHI, UX MTHOBEHHAas peaklys U NPUHATHE pellleHUs 10 OlpeAesIeHHOMY BO-
npocy B cdepe yIpaBjeHHs O0IIeCTBOM MJIU FOCYy1apCTBOM. DTO 00yCJIOBJIEHO
oTCyTcTBUEM (OpPMaIbHBIX TpeOOBaHUN K perucTpanuu, Kk paspaboTke ycTas-
HBIX JJOKYMEHTOB, K MUHUMAaJIbHBIM TPeOOBaHUAM K CTPYKTYPe U YUCJIEHHOCTU
o0beJlMHeHUA U T. . pKUM N0JI0KUTeJIbHBIM IPUMEPOM ABJIAETCH 3CTOHCKUN
OIIBIT, KOT/Aa Ha BEIOOpPAxX BHEAPWJIN 3JIEKTPOHHOE TrOJIOCOBAHUE, YTO MO3BO-
JINJIO TaKOMYy CyOBeKTY KOHCTUTYIIMOHHO-IIPABOBBIX OTHOIIEHUI C IIOMOIIbI0
nHOOPMAaIMOHHBIX TEXHOJIOIMI peaji30BaTh CBOel n3bupaTebHOe MPaBo.
B Ucnanauu coBetoM B ceTu Facebook 6pl1 noAroToBsieH NpoekT KOHCTUTY-
nuu ¢ yuetoM 6osiee 300 npeasioxkeHNI 1 KOMMeHTapueB, IOJIyYeHHBIX B CETU
HUHuTepHeT.

3HAuMMBIM OTJIMYMEM 3JIEKTPOHHBIX OObeJUHEHU! BBICTYIAeT TaKxXe
BO3MOXHOCTb OpraHM3aluy MyOJNYHBIX JUCKYCCUI Yepe3 coIjuajibHbIe CeTH,
npasoBble HGOPYMBI U Jpyrue NHGOpMaLOHHbIe IUIOMAAKU. Takyue AUCKyCccun
MO3BOJIAT NIPUBJIEYb BHUMAaHNE OOIIEeCTBEHHOCTH K IPaBOBLIM Npo0JieMaM B 00-
IeCTBEHHOU U rocyJapCcTBeHHOMU cdepe.

Kpowme Toro, anexkTpoHHble 00beJUHEHNS HOCAT, KaK [IPaBUJIo, CUTYaTHUBHBIN
xapakTep. OHU MOTYT CO34aBaThCs 0 COOCTBEHHON MHUIMATHBE AJIA pelleHnA
Pa30Boii, OAHOMOMEHTHOMH 3a1auy. TakuMU IpIMepaMu MOTYT BLICTyIaTh UHU-
LMATUBHI T'PaXJaH 10 Mojjaye 3JIeKTPOHHBIX NEeTUI[HI, TPYIIIH [T0JIb30BaTeseln
B coLMaJIbHON ceTu BkoHTakTe u ap. [IprHATHE pelleHUs NPU 3TOM MOXKeT
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OCYIIECTBJIATHCA HAXATHEM OJJHOU KJIaBUIIU «[[pUHATDE», «Y4acTBOBATh», «3a»,
«IIpoTUB» U T. A. JlaJIbHElIIIee CyIieCTBOBaHUE TAaKOTO 00beJUHEHNS TIO CyIIle-
CTBY He MeeT CMbICJIa. B To BpeMsi Kak 00'beIMHEHNUs «KJIACCUYECKOH TPUPO/IbI
06pa3oBaHMsA» HOCAT MOCTOSHHBIA XapaKTep, CO3AI0TCA B IEJIAX AJTUTEIHBHOTO
pellleHust ONpeieJIEeHHOTO Kpyra MpobJjieM.

4. BblBOAbI

[TocTpoeHye 3J1eKTPOHHOrO rocyjapcTBa BijieyeT MOAUGUKALIUI0 COAEPKaHUA
1 NIpaBOBOI0 cTaTyca CyObeKTOB KOHCTUTYLIOHHO-IIPABOBBIX OTHOIIEHUN. JTO
o6ycyoBiieHO crenudUKoN onpeaeaeHHON cepsl B 3JIEKTPOHHOM r'OCyJapCTBe,
a TakXe NNPOMCXOAIIMX B Hell KaueCTBeHHBIX U3MEHEeHU! B CBA3U C pa3BUTHEM
111dpoBoOIi peasibHOCTU. BaxkHOe 3HaUeHNe uMeeT HOBOe IIOHMMaHNe CoJlepKaHus
paB ¥ cBO0O/]] CyO'beKTOB [TPAaBOOTHOIIEHHH, pean3aniia KOTOPhIX IPOUCXOJUT
C UCIOJIb30BaHNeM MH(OpPMAaIMOHHBIX TexHoJsoruii. Ilpu aTom psaa cyObeKToB
KOHCTUTYIMIOHHO-ITPABOBBIX OTHOILIEHUH ABJIAITCSA «HOBBIMU» 1A cephl IpaBo-
BOU [JE€HCTBUTEJIbHOCTH.

Cdepa b poBoii peasibHOCTH IOPOXAAET PsAL IPABOBLIX [IpobJieM, 00y CI0B-
JIEHHBIX, C OJHOM CTOPOHBI, OTCTaBaHMEM peaKI[U 3aKOHOAaTesIA Ha Pa3BUTHE
0011leCTBEHHBIX OTHOIIIEHUI, a C IPYTOH, ellle HeJJOCTAaTOYHOU apoOUPOBaHHO-
CTBIO Ha MMPaKTHKe HOBBIX TPeOOBaHUI, OTpaHUYeHN, BO3MOXHOCTEN, JOCTYII-
HBIX I CyObEeKTOB KOHCTUTYIIMOHHO-IIPABOBLIX OTHOIeHu!. TpaHcdopmauu
nmoAJsIexaT TakXe OCHOBOIOJIaramlye KOHCTUTYLIMOHHBe NIpUHIUIEL. Ha nep-
BO€ MeCTO JOJDXHBI BEIXOJUTH CJIeAyIOlIre U3 HUX: NPUHIUI HelTpaJuTeTa
nHGOPMALMOHHBIX TEXHOJIOTHI U IPUHIUI JOCTYIIHOCTH NHGOPMAaLUK B CeTU
WHTepHeT.

B 510Xy 3J1eKTPOHHOTr0 rocyJapcTBa Ha CMeHy yCTapeBLIMM KJlacCH4eCKUM
cyObeKkTaM KOHCTUTYIIMOHHO-IIPABOBBIX OTHOIIEHU! IPUXOJAT HOBbIe. Takumu
cyObeKTaMu ABJIAIOTCSA 3JIeKTPOHHBIE 00lIecTBeHHble 00beJUHEeHN s, Ipe/ICTaB-
Jsiommyie coboi ob6pa3oBaHus (MHUIIUATUBEL), HE UMeEOIMe, KaK IpaBuiio, Gpop-
MaJIbHOTO odopMyieHNA (B BUEe PEruCcTPalOHHBIX YCTABHBIX JOKYMEHTOB),
HOcCAIIYe CUTyaTUBHBIN XapakTep, ClIocOOHBIe B KpaTyalilliie CPOKU IPUHUMATh
pelieHusA B chepe ynpasyeHHs OOL[eCTBOM U rocyJapCTBOM. 3apyOeXXHbIN
[IPaKTUYeCKUI OMNBIT JOKa3blBaeT O0JIBIION NMOTeHI[all TAaKoro poja oobeau-
HeHUl, 0co0eHHOo B cdepe 3alUTHl U peaju3aniuy KOHCTUTYLIMOHHBIX IIPaB
U cBOOO/I.
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1. BBegeHune

B nepBoMm nostyroguu 2015 roza 6si1a aHoHcHpoBaHa HalroHaapHas nporpaMma
nemorpaduueckon 6esonacHoctu Pecniy6imku Benapych Ha 2016-2020 rogsr!.
Opnako pacnopsokeHueM IIpeMbep-MuHucTpa Pecniy6siky Bestapych ot 6 HOAOpA
2015 roma Ne 375p «O (popMHpoBaHMU IrOCYy JapCTBEHHBIX TporpamMM Ha 2016—
2020 roapl» 6b11a yTBEpXKAeHa ['ocyjapcTBeHHAasA nporpaMmMa «30pOoBbe Hapoaa
u gemorpaduueckas 6esonacHocTb Pecriy6sinku Benapycs» Ha 2016-2020 roap.

[Tporpamma yTBepkAeHa nocraHoBieHneM Coseta MuHuctpos Pecniybyimku
Benapycs ot 14 mapta 2016 roga Ne 200 «O6 yTBepxaeHnuu I'ocyjapcTBeHHOM
IIporpaMMH! ,,30pOBbe HapoJa 1 Aemorpaduueckas 6e3onacHocTb Pecnybinku
Benapycp“ Ha 2016-2020 roasi»? u B 2020 rofy 3aBepiiaeTcs CPOK ee peasiu-
3anuu.

[TporpamMma npeflycMaTprBaeT co3aHue YCJIOBUH [JiA YJIyullleH!A 3J0POBbs
HaceJIeHUs, Pa3BUTUA U YKpeIlJIeHUA ceMeNHbIX I[eHHOCTel, MOBHIIIeHNs Tpe-
CTHXa POAWUTEIbCTBA, YJIy4llleHUs BOCIIPOM3BOJCTBA HaceJIeHHsA, COKpalleHus:
YPOBHS CMEPTHOCTH, YBEJIMYEHHUS OXKUAAEMOU IIPOJOJLKUTEIbHOCTU KU3HU,
IIOBBIIIIEHNsA KayeCcTBa 1 JOCTYIIHOCTH YCJIyT CUCTEMEI 3IpaBOOXPAaHEHNs, a TaKkxke
ONTUMU3AIMY BHYTPEHHNX MUI'PAIIOHHBIX IIPOLIECCOB.

Yka3aHHO! KOMIIJIEKCHOU (310poBbe U AeMorpadusa) nporpaMMe mpej-
niecTBOBaJIa peanmsalysa cobcTBeHHO HarmoHanbHBIX IporpaMm emorpadu-
yeckoi 6ezomacHocTy 2007-2010° u 2011-2015 rogos*. B xome peanusanuun

1 Opno6peHna koHIenIusa HanroHaibHOI TPOTpaMMEI ieMorpadpuuecKoil 6€30MacHOCTI
Pecny6imku Bestapycs Ha 2016-2020 rogsl, [ayiekTpoHHBIN pecype] https://www.
belarus.by/ru/press-center/press-release/v-belarusi-dan-start-tretjej-demograficheskoj-
-natsprogrammy-demograficheskoj-bezopasnosti-na-pjatiletie_i_30121.html [maTa mo-
cryna: 27.02.2020].

2 [locranosenne CoBera MunucTpos Pecny6imku Benapych oT 14 mapra 2016 T.
No 200 «O6 yTBepxaeHnu ['ocy1apcTBeHHON IPOrpaMMel «3JOPOBbEe HAPO1a U IeMO-
rpadudeckas 6e3onacHocTh Pecriy6smku Besapycs Ha 2016-2020 roasl», B pef. HocTa-
HoByeHus CoBeta MunuctpoB Pecrybiuku Benapych ot 16 neka6psa 2019 r. Ne 867,
HamuonansHbil npaBoBoil MHTepHeT-nopTasn Pecny6iuku Benapycs, 20.12.2019,
5/47538.

3 Yka3 Ipesunenta Pecry6uku Besapycs ot 26 mapra 2007 1. No 135 «O6 yTBepXIeHHN
HarnmonasnpHOM nporpaMmel feMorpadudeckoi 6e3onacHocty Pecrry6smku Benapych
Ha 2007-2010 roael», HanroHaIbHBIN peecTp NpaBoBbIX akToB Pecry6iinku Besapycs,
2007, Ne 79, 1/8434.

4 Vka3 [Ipesuzenta Pecny6uku Bemapych ot 11 aBrycra 2011 r. Ne 357 «O6 yTBepx-
JeHun HarpoHnaipHOI nmporpaMmel femorpaduueckoii 6e3onacHoctyu Pecny6iniku
Benapycs Ha 2011-2015 romel», B ped. Ykasa IlpesugenTta Pecnybsnku Benapyce
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MEepONPUATHI yKa3aHHBIX IIPOrpaMM IO BCEM IIeJIeBBIM IOKa3aTeJisIM yAaJioch
JOCTHUYb YCTAHOBJIEHHBIX 3HAUeHUH. OJHAKO MO KJII0YEBBIM IMOKa3aTeJisIM [10-
CTUTHYTHIe 3HaueHUs ObLIM TTOPOTOBBIMU:

1) npeagycMmaTpuBasioch yBeJlnueHHe CyMMapHOro kosd@uiueHTa poxiae-
MOCTH (YMCJI0 JIeTel, KOTOPHIX MOTJia Obl POAWUTH OAHA XEHIMHA Ha IPO-
TsDKEHUU BCero penpoAyKTuBHoro nepuoja (15-49 ner) no 1,55-1,65;

2) npenycMaTpuBasIoch CHIKeHHe KoabduiineHTa obuiell cMepTHOCTH Hace-
nenusa go 13,0-12,5 na 1000 yesioBek;

3) mpelycMaTpUBaJIOCh CHIXXEHHE CMEPTHOCTU TPYAOCHOCOOHOTO Haceje-
HuA 10 5,0 Ha 1000 yesoBek.

dakTHhyecKky, corjaacHo oduIraabHBIM JaHHBIM HaljrioHayJbHOTO cTaTu-
ctudeckoro komureta Pecny6siuku besnapych (nanee — HCK), o coctosHu0 Ha
koHer] 2015 roga ObLIN JOCTUTHYTHI CJIeAyIOIINe IOPOrOBble 3HAYeHUA L{eJIeBBIX
rokasareJjieil IporpaMMBbl:

1) cymmapHsbiii K03OPUITMEHT POXAaeMOCTU cocTtaBui 1,724. JTOT ke mo-
kaszatenb B 2016 roay cocrasui 1,733, ogHako yxe B 2017 rogy — 1,541,
a B 2018 roay — 1,448 [Demograficheskij ezhegodnik..., 2019: 272];

2) obmuii koabduieHT cMepTHOCTH HaceneHus Ha 1000 uesioBek cocTa-
Bun 12,6 [Demograficheskij ezhegodnik..., 2019: 131] (npu sToM 06Ut
k03(pdunneHT cMepTHOCTH MyX4uH Ha 1000 yesoBek — 13,5; obuuii Ko-
sbdunmeHT cMepTHOCTY XeHIuH Ha 1000 uestoBek — 11,9 [Demograficheskij
ezhegodnik..., 2019: 164]);

3) cMepTHOCTH TpyAocmocoOHoro HacesieHus. CtaTuctuueckue usganus HCK
PecniyOnnky Bestapych He OTpakaloT pacCYMTaHHBIX 3HAY€HUN TaKUX IIO-
KazaTeJieil.

PacyeTsl pon3BeJieHbl HAMU CaMOCTOATEJIBHO COIJIACHO MeTO0JIOTH-
yeckuM noscHeHUAM HCK, coryiiacHO KOTOPBIM «BO3PacTHON KO3 OULINEHT
CMEepTHOCTU — OTHOIIIEHHe YKcjla CMepTel JIUI| OllpeleJIeHHOr0 Bo3pacTa WJjln
BO3PaCTHOM I'PYIIIEL 3a OIpefieIeHHbIH [Tleprof BpeMeH! K CpeHeroJoBo yuc-
JIEHHOCTH HaceJIeHUs COOTBETCTBYIOIIEro BO3pacTa MJIM BO3PAaCTHOM I'PYIIIbI»
[Demograficheskij ezhegodnik..., 2019: 14]. Tak, B 2016 rogy B Tpyaocnoco6-
HOM Bo3pacTe yMepJio 21 439 yesioBek, Bcero TpyaocnocoOHsx B 2016 roay

ot 12.09.2012, HanmoHaibHbIN npaBoBoii iHTepHeT-nopTasn Pecny6imku Besnapycs,
14.09.2012, 1/13752.
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661710 5432000 yesioBEK®, COOTBETCTBEHHO, YacTHOoe — 3,946. B 2017 roay
B TPyAOCHOCOOHOM Bo3pacte yMepso 21 201 yesnoBek, BCero TpyA0CIOCOOHBIX
B 2016 roay 6n110 5432000 vesoBek®, cooTBETCTBEHHO, YacTHOE — 3,902, Of-
Hako yxe B 2018 roay B TpyZocnocoOHOM Bo3pacTte ymepJio 22 253 yejoBeka,
BCEro B TPYAOCIIOCOGHOM Bo3pacTe 65110 5434 000 uesioBek’, COOTBETCTBEHHO,
3TOT MoKa3aTeJsib cocTtaBui 4,095.

JlnHaMuKa [0 yKa3aHHbIM IIOKa3aTeJIsIM CBUAETEIbCTBYET O HeCTaONJIbHO-
CTU JOCTUTHYTHIX OJIOXKUTEJIBHBIX pe3yJibTaTaX peaan3alnuy NporpaMm J1eMo-
rpaduyeckoli 6esonacHocTy. Cxoxue BEIBOABI [lesIaloT 1 U3BeCTHhIe OelopyccKre
yuensle [Shakhotko, 2011: 67]. O deKT npeATpUHUMAEMBIX Mep U MIPOBOJUMBIX
MepoIpuATHI BecbMa KPaTKOCPOYHBIH, MHOTJa B TedeHNe NocIeAyomux 3-5 et
€ro JieliCTBHe HUBEJINPYETCA 1 IPOUCXOAUT BO3BPAT K «I0INPOrpaMMHBIM» 3Ha-
yeHUAM NokasaTesiell. dakTryeckue pe3yJsbTaThl peanu3anny HarroHaabHBIX
nporpamm Jemorpadudeckoii 6esonacHoctu 2007-2010, 2011-2015 rogos
TIOCJIYXXHWJIU NPEeAIOChIKON pa3paboTku ['ocyaapCcTBeHHOI IMPOrpaMMBl «310-
pOBbe Hapoja u gemorpaduueckas 6esonacHocTs Pecniy6ivku Besnapych» Ha
2016-2020 roasl. OgHAKO yXXe ceifiyac OueBUIHO, YTO IieJieBble MoKa3aTeJy,
IIpelyCMOTPEeHHBIE ee M0JIOXKEeHUAMHY, OyIyT XapaKkTepu30BaThCs IOPOrOBEIMU
3HAYEHUAMU.

Boee Toro — MunmcTepcTBo 5KOHOMUKU Pecny6inku Bentapych o pesyJib-
tataMm 2018 ropa, oueHuBas 3gpdekTHBHOCTD ['ocy 1apcTBeHHO! IPOrpaMMBl «30-
poBbe Hapoja u fAemorpaduueckasn 6esonacHocTh PecnyOsuku benapyce» Ha
2016-2020 rofpl, OTHeC ee He K KaTeropuu «BEICOKOI(P(PeKTUBHEIX» UIIH «dbde-
KTUBHBIX», @ K KaTeropuu — «cpeaHedad@eKTUBbIHX» U UMeIOIUX HauOoIbIINN
yAeJIbHBIN BeC B CTPYKType pacxofoB OokeTa Ha (prHaAHCHUpPOBaHUE Mepo-
HPUATHUI rOCyJapCTBEHHOM IPOrpaMMbL® (HapsAdy ¢ JBYMsA APYTUMU, IPU 3TOM 06-
I1ee KOJIMYeCTBO ITOCyJapcTBeHHBIX IporpaMm Ha nepuof 2016-2020 roast — 20).

B 3T0l1 €BA3M BCTaeT BOIPOC O OAX0ax K (popMHUPOBaHIIO HOBOH NIpOrpaM-
MBI 10 HaIlpaBJIeHNIo o0ecrieueHns AemMorpaduueckoii 6e30macHOCTH: OCTaHyTCA
JIY1 OHU IIPEXXHUMM JIMOO0 NPHUIILIO BpeMs KOHLeNTyaJIbHO U3MEeHUTh [IOHUMaHue

5 Tam xe, c. 23, c. 323.

6 Tam xe.

7 Tam xe.

8 ndpopmanusa 06 uTOrax peaausalyy rocyAapCTBeHHBIX HporpamMM (MOIIporpaMm)
B 2018 roay, MuHucrepcTBo skoHOMUKHU Pecniy6miky Benapycs, [3/1eKTpoHHBIH pecypc]
https://www.economy.gov.by/uploads/files/gos-progr-2016-2020/informatsija-2018.
pdf [mata goctyma: 17.02.2020], c. 5-6.
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mporpamm emorpaduueckoii 6ezonacHocTi. BoaMoxHO, cama napaaurma mnpo-
rPaMMHOTO criocofa peryJIMpoBaHus He OTBeYaeT OyXy BPEMEHU.

2. MpeanocbINKM N NPOrHO3bl B MPpOrpaMmax rno Bonpocam
obecnevyeHmsa 6e30MNacHOCTU

PesysibTaThl peajn3ali rocyJapCTBEHHBIX IIpOrpaMM, HallpaBJIeHHBIX Ha IIO-
BBHIIIIEHNE POXXJAaeMOCTH U COKpallleHHe cMepTHOCTU B Pecny6iviku benapycs,
HOCAT KPaTKOCPOYHBIN XapaKTep, JOCTUTAIOTCA JIMIIb IOPOTrOBble HEyCTONYNBEIE
3HavYeHu IieJIeBBIX NIoKka3aTesied. B To xe Bpems cutyauus Pecny6iviku benapych
B AeMorpadurueckon cepe He ABIAETCA YHUKAJIbHON — MHOTHe JieMorpadpude-
CKUe ABJICHUA U NIPOLieCCH ABJIAI0TCA 001eMUPOBO TeHieHLIell, KoTopas ObLa
[IPOTHO3MPYEMOU U OXHJaeMOH [leCATUIIeTU Ha3al.

Vi3BecTHBIN KaHA[CKUI 5KCIepT IO BompocaM 0e30macHOCTH, 060POHEI
u noymtrudeckot gemorpadun Christian Leuprecht ormeuasn B 2010 rofay, 4ro
«...[J0JIA HaceJIeHUsA MUpa, IPOXUBAIOIIEro B Pa3BUTHIX MHAYCTPUAJIbHBIX Jie-
MOKpaTusax, 0yAeT IpoaoJokaTh cokpamarees: ¢ 24% B 1980 rogy ao 18% ce-
rogHAa u 16% k 2025 rogy. OTo nopas3uTesibHOe U3MeHeHue: Beb Mexay 1700
u 1900 rogamu HacesieHre EBponbl U ee 3apyOeXHBIX TePPUTOPUN yIBOWIIN
cBor foJo HaceseHus ¢ 20 1o 40%. Eme B 1950 roay EBpona, Anonusa u Ce-
BepHas AMepuka BMecTe COCTaBJIsIN NPUMepPHO 1/3 MUPOBOTO HaceJeHUs Mo
CpaBHEHUIO C OJTHOM IATOU cerofHsA U MeHee oAHOU cebmoil k 2050 romy»
[Leuprecht, 2010: 27-48].

H3BecTHBIM ieMorpadoM, 3KOHOMUCTOM, conuoJioroM Jiroamuiior IleTpos-
Holi [ITax0TbKO HEOJHOKPATHO MPOTrHO3UpoBauch 1A Pecny6inku Besapych
COIMAaIbHO-5KOHOMMYECKHe N0CJIeICTBUA JeMorpad®ruieckux TeHIeHI1i, Ipo-
1eccoB U sijeHui. B wactHoctH, npodeccop JLIL [IlaxoThbKO OTMeuasa, 4To
HaunHaA ¢ 2008 rofa «...YMCJIEHHOCTh HaceJIeHUs B TPYAOCIOCOOHOM BO3pac-
Te BIlepBble yMeHbImnIack. HoBas TeHaeHnuaA OyAeT cKasblBaTbCA JOCTATOYHO
JymTesibHOe BpeMsA (He MeHee 15-20 jieT), mpuyeM TeMIIBl ee HapacTaHUA 3Ha-
YUTEeJIbHO ycKopATca. Kpome Toro, B Gimkaiimye rogsl Ha4YHET YMEHbIIAaThCA
He TOJIbKO YKMCJIEHHOCTb, HO U JI0JIA HaceJIeHUs B TPYJOCIOCOOHOM BO3pacrTe.
CTpaHa CTOJIKHETCS C HEXBATKOU TPYIOBbIX pecypcoB» [Shakhotko, 2008: 36].

[Tomo6HBIe IPOrHO3bI NOAJIEXAT yueTy U OTPaXXeHHUI0 B rOCyJapCTBEHHBIX
MPOTHO3aX COIaJIbHO-5KOHOMHYECKOrO Pa3BUTHA, NIOJ KOTOPHIMU COTJiac-
HO 4YacTu BTOpol craThu 1 3akoHa Pecny6suku Besnapych ot 5 masa 1998 r.
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No 157-3 «O rocygapCcTBeHHOM NIPOTHO3UPOBAaHUN U IIpOrpaMMax COLMAJIbHO-
-3KOHOMUYECKOTO pa3BuTHs Pecry6inku Benapych»® MOHMMaeTCs cucTemMa Ha-
Y4HO 000CHOBAHHBIX NPe/ICTaBJIEHNH O HallpaBJIeHUAX, KPUTepUsX, IPUHLIUNAX,
1[eJIAX Y IPUOPUTeTaX COLMaIbHO-0KOHOMUYecKoro pa3suTus Pecry6suku bena-
PYyCh Ha COOTBETCTBYIOIIMI NEpUO € YKa3aHNeM OCHOBHBIX ITPOTHO3UPYEMBIX
IoKasareJie, jeJieBbIX OPUEeHTHPOB U Mep 10 00ecredyeHUI0 UX JOCTDKeHNU .

B cooTBeTCTBUU €O CT. 2 YKAa3aHHOr0 3aKOHA, CUCTeMa roCcyJapCTBEHHBIX
IIPOrHO30B COLIMAJIbHO-3KOHOMUYeCKOoro passurtus Pecniy6smku benapych BKiIo-
qaer:

1) Ha [OJITOCPOYHYI0 MIEPCHEKTUBY — HAI[HOHAJIBHYIO CTPATErui0 yCTONYNBO-
ro COIMaJIbHO-3KOHOMHNYECKOro pasBuTus Pecny6suku Besapych Ha nAar-
HaJLaTh JIET ¥ OCHOBHBIE HANPABJIEHUA COI[NAJIbHO-3KOHOMUYECKOT0 pas-
Butusa Pecniy6iuku Benapyces Ha 10 jer;

2) Ha cpeHEeCpPOYHYIO IepCeKTHBY — IPOrpaMMy COLMAaIbHO-9KOHOMIYECKOTo
passurtus Pecniy6amiku Bestapych Ha 5 Jier;

3) Ha KpaTKOCPOYHBIH IMepuo/] — TOJ0BOI IPOrHO3 COI[MAIbHO-3KOHOMUYECKOT0
passutusa Pecnybsuku Benapyce.

['TaBHBIMU LEeJIAMHU pa3pabOTKU MPOTHO30B COLUATIbHO-3KOHOMUYECKOTO
PasBUTHUA U [IPOrPAaMM COIHMAJIbHO-3KOHOMUYECKOTO Pa3BUTHUA ABJIATCA J10-
CTHXXEHHE YCTOMYNBOTO YKOHOMUYECKOTO POCTa, BRICOKOI CTENIEHH 3aHATOCTH,
cTabuyiM3anuy IeH, BHEITHEOKOHOMUYEeCKOT0 PABHOBECH U HA 3TOH OCHOBE —
TMOBBIIIEHNE YPOBHSA XU3HU Hapoa'’.

[TpuMeuaTesibHO, YTO B CTpPATerusx HAIMOHAJIbHOI 6e30MacHOCTU Mpeu-
MYyIIECTBEHHOTO OOJIBIIMHCTBA 3apyOeXXHBIX TOCYAapCTB [TOJ4ePKUBAETCSA, YTO
MMEHHO HapOoJ — 3TO TOT 00BEKT, B MHTEPECAX KOTOPOTo 00CYXIA0TCs, pa3pa-
6aThIBAIOTCS Y MPUHUMAIOTCS Hal[OHAJIbHBIE CTpaTeruu 6e30macHOCTU TOCy-
JlapcTBa, yacTto uMeHyemsle «White Paper».

Hampumep, National Security Strategy of Sweden (2017) uzioxeHa B gyxe
«the efforts to protect the people of Sweden are based on strong foundations»!!.

9 3akon Pecnry6uku Besapych oT 5 mas 1998 1. Ne 157-3 «O rocyqapcTBeHHOM IIPOTHO3H-
POBaHUU ¥ TIPOTPAMMAaX COIMAIbHO-D5KOHOMUYECKOT0 pa3BuTus Peciybiiku Bestapych»,
Benmamacri Harpiananeaara cxomy Pacy6otiki Besapyces, 1998, No 20, ct. 222.

10 TIpeambyuta, Tam xe.

11 National Security Strategy of Sweden (2017) — Government Office of Sweden, [351ek-
TPOHHBIH pecypc] https://www.government.se/4aa5de/contentassets/0e04164d7eed46
2aa511 ab03c890372e/national-security-strategy.pdf [maTa gocryma: 17.02.2020], c. 3.
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B National Security Strategy of the United States of America (2017) Toxe oc-
HOBHOH OOBEKT U MEPUJIO MPOBOANMOM TOCYJaPCTBEHHON MOJIMTUKU — HAPOJI:
«...America that can preserve peace, uphold liberty, and create enduring advan-
tages for the American people»!2.

B National Security Strategy of the Netherlands (2019) Toxe oTMeuaeTcs, YTO
«the Netherlands is an open society in which people can reap the benefits of
social and economic developments”'3,

B White Paper On German Security Policy and the Future of the Bundeswehr
(2016) Takxe oTMeuaeTcss 0 TOM, 4TO «the commitment and aims of German
governance are to ensure freedom, security and prosperity for our citizens, to
promote peace, and to strengthen the rule of law»'*.

B The French White Paper on Defence and National Security (2017) oTmeueHo,
yTo «the goal is to protect the nation in times of major crisis while increasing
its resilience defined as the ,capability of public authorities and the French
society to respond to a major crisis and rapidly restore normal functioning»'°.

B cootBercTBUM ¢ nmyHKTOM 20 1 myHKTOM 52 KoHuenmuu HalroHaIbHOU
6e3onacHocTu Pecniybsmku Benapycs, yTBepxAeHHOU Yka3oM IIpe3ngeHTta
Pecniy6siuku Besapyce ot 9 Hosa6psa 2010 r. No 575 «O6 ytBepxaeHuu Kon-
Lenuy Hal[MOHAJIbHOM Ge3onacHocTr Pecny6vku Benapych»!® onpeneneno

12 National Security Strategy of the United States of America (2017) — White House,
[a;mexTponHBII pecypc] https://www.whitehouse.gov/wp-content/uploads/2017/12/
NSS-Final-12-18-2017-005.pdf [maTa moctyma: 17.02.2020], c. 1.

13 National Security Strategy of the Netherlands (2019) — National Coordinator for Se-
curity and Counterterrorism, Ministry of Justice and Security, [371eKTpoHHBII pecypc]
https://webcache.googleusercontent.com/search?q = cache:H5aoHZu7Z2MJ:https://
english.nctv.nl/documents/publications/2019/09/19/national-security-strate-
gy + &cd = 2&hl = ru&ct = cIlnk&gl = by&clie nt = firefox-b-d [nara mocrymna: 17.02.2020],
c. 16.

14 White Paper On German Security Policy and the Future of the Bundeswehr (2016) — The
Federal Government, [3yekTpoHHEIH pecypc] http://www.ieee.es/en/Galerias/fichero/
Otras Publicaciones/Internacional/2016/White_Paper_Defence_Germany_13jul2016.
pdf [mara gocryna: 17.02.2020], c. 24.

15 The French White Paper on Defence and National Security (2017) — Permanent represe-
ntation of France to the Conference on Disarmament, [3siekTpoHHBIH pecypc] https://
cd-geneve.delegfrance.org/Strategic-review-of-Defence-and-national-security-2017
[maTa mocryma: 17.02.2020], c. 6.

16 ka3 IIpesunenTa Pecny6uku Benapych ot 9 Hoabpa 2010 r. Ne 575 «O6 yTBepx/e-
Hun KoHIlennuy HalpoHaJIbHOU Ge3omnacHocTH PecnyGiniky Benapyce», B pel. Ykasza
Ipe3upenta Pecny6sinku Besapych ot 24 aHBaps 2014 r. Ne 49, HannoHabHbIN 1pa-
BoBoIl IHTepHeT-niopTan Pecny6smku Besapycs, 30.01.2014, 1/14788.
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IIPUMEHUTEJIBHO K 0eJI0pyCCKOMY HapoAy COOTBETCTBEHHO cJlefylolee: Ha OCHO-
Be COLIMaJIbHO OPUEHTHPOBAaHHO! PHIHOYHOM 9KOHOMUKHU Pecny6siiky Benapychb
JOCTUTHYTHI BBICOKHE TEMIIBl POCTa BaJIOBOTO BHYTPEHHEro NpOoJIyKTa U yPOBHA
JKU3HU 0eJI0pyCcCKOro Hapoja, B LieJIoM ofeclieueHa SKOHoMUYeckasa Oesomnac-
HocTh (yHKT 20); cOBepIIeHCTBOBAHNE TOCYJapCTBEHHOH NMOJIUTUKU B 00JIacTU
MeKHalOHAJIbHBIX ¥ MeXKOH(eCCHOHAJIbHBIX OTHOIIEHUH OyAeT 3aK/II04aThCs
B obecnieueHUN yCJIOBUH A1 YKpeIJIeHUA eAUHON 001UHOCTY «OeslopyccKull Ha-
poA», BOCIMTAHUHU yBaXXeHNs K IPYTUM Hal[OHAJIbHOCTAM, PeJINTUAM U KyJIbTY-
pam, IIpecevyeHunn JII00bIX IONBITOK pa3XXUraHuA HallMOHAJIbHOU U PeJINrMO3HON
PO3HU (IIYHKT 52).

B Texymiem rogy oxaHunBaeTcs CpoK AelicTBUsA [IporpamMMsl colaibHO-
-9KOHOMMYecKoro passutus Pecriybsmku Benapycs Ha 2016-2020 rogpl, yTBepx-
neHHoll Yka3oM IlpesupenTa Pecny6suku Benapycs oT 15 gekabpsa 2016 r.
No 466'7, HampaBJIeHHOI Ha CKOpENIlee BOCCTAHOBJIEHNE YCTOMYMBOIO 3KO-
HOMMYecKoro pocra B Pecnybsnike Besapych v mpubJmxeHre ypoBHA U Kaue-
CTBa KU3HU HACeJIeHUA CMPaHbl K pa3BUTHIM rocygapcTBam Mupa. Bo BBegeHuu
k [Iporpamme oTmMeueHO, 4TO B Hell 0O0CHOBAHBI IyTH MOBHIIEHNS KOHKYPEeH-
TOCIIOCOOHOCTY 3KOHOMHUKH U Ka4eCcTBa XKU3HU 6e/T0PYCCKUX ePadAcO0aH, pasBUTHUA
KOHKYPEHIINH 1 COBEPIIEHCTBOBAHNA NHCTUTYIIMOHAIBHOU CpeAbl, IPe/1JI0XKeHb
IIpaBOBHBIE U COLIMAJIbHO-9KOHOMUYECKre MeXaHN3Mbl pealn3alii IpUopUTeETOB
Y 3a/1a4 NATUJIeTUA.

[Iporpamma conuabHO-3KOHOMUYECKOoro pa3sutusa Pecnyosvku benapyce
Ha 2016-2020 rogsl ynoMuHaeT o 0eJ10pyCcCKOM HapoJie B rijase 8 «Pa3Butue
YeJI0BeYeCKOro MOoTeHIMasla 1 NOBHIIIeHNe KaueCcTBa KU3HU 0eJIoOpyCcCKOoro Ha-
poAda», rie OTMedaeTcs 0 TOM, YTO COLMasibHAasA MOJIUTHKA rocyfapcraa Oyner
HarpasJieHa Ha obecrieyeHre JOCTONHOIO YPOBHA 1 KaueCcTBa XU3HU 0es10pyCcCKUX
2padicdaH, yKpeIieHue JeMorpaduieckoro noTeHyan€a, Takxe B pasjeie 8.7
9TOH Xe IJjaBbl — «Pa3BuTHe HAIMOHAJIBHOUN KyJIbTYypPHl U TBOPUYECKOI'O IIOTEH-
nurasia 6eJI0pyCcCcKoro HapoAa».

B nynkTe 46 Konuenmuu nHdopmalmoHHoU 6e3onacHocTu Pecny6inku
Benapycs, yTBepxaeHHOU nocraHoBjeHrueM CoseTa BesonacHoctu Pecny0-
auku benapyces ot 18 mapra 2019 r. No 1 «O Konneniuu nHGopMarioHHON

17 yxaa [pesunenTa Pecrry6uku Benapycs ot 15 fexa6ps 2016 r. Ne 466 «O6 yTBepx-
nennu [IporpaMmsl colnajibHO-3KOHOMUYECKOro pa3sutus Pecny6iniku Benapycs Ha
2016-2020 ropasl», B pefl. Ykasa IIpesugenta Pecry6imku Benapycs ot 30 Hoabps
2017 r. No 428, HanmoHasibHBIN TpaBoBoi MHTepHeT-nnopTaa Pecny6miku Benapycs,
2.12.2017, 1/17378.
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6esonacHoctu PecryGsiviku Benapych»'®, oTMeuaeTcss, 4TO IS MOBBIIIEHUS
YCTOMYMBOCTH 0O0IIeCTBA K 1eCTPYKTUBHEIM NH()OPMALMIOHHBIM BO31€IICTBUAM
HeoOX0IUMO COCPENOTOUYUTh YCHUJIUA Ha COXpaHeHUU CcHOPMHUPOBAHHBIX
B 00I1leCTBEHHOM CO3HAHUM TPAIULUOHHBIX PYHOAMEHMATbHbIX YeHHOCmell Ha-
poda, BRICTYMAIIUX B KAUeCTBE OJJHOTO M3 OCHOBHBIX 3JIEMEHTOB O0eCcIeueHus
€ro eJJHCTBA U OJJTHUM U3 YCJIOBUI HEYKJIOHHOT'O Pa3BUTH roCyJapcTBa.

3. AKTbl MPOrpPamMMHOro, MPOrHO3HOro, CTpaTernyeckoro
N KOHLeNnTyasbHOro xapakrtepa no Bornpocam obecneyeHms
6esonacHocTu B Pecnybnunke benapycb

MHTepecHBIM ¢ MO3ULUNI HCCJIeAoBaTeA IPeACTaBIIsAeTCA N3yYeHne BoIpoca
0 3HaYeHUM U MecTe B IIPAaBOBOH CHCTeMe aKTOB IIPOIPaMMHOI0, [IPOTHO3-
HOT'0, CTpaTeru4yeckoro 1 KOHIeNTyaJbHOIO XapakTepa (porpaMm, IporHo-
30B, CTpaTeruil ¥ KOHIENIMH), MMeIIX 3HaueHe B aclieKTe obecneyeHus
YCTOMYMBOTr0 COCTOSHUSA HAI[MOHAIbHOU Oe3onacHocT Pecniy6miku benapycs,
Y MHBIX BUI0B Oe3omacHocTH (geMorpaduyeckoii, 5JKOHOMUYeCKo, nHopMa-
IIMOHHOM, U T. 1I.).

HHTpura packpsiBaeTcs nocje obpaieHus K ab3any 4 dyactu 2 craTbu 4
3akoHa Pecny6simiku benapych ot 17 utosig 2018 r. Ne 130-3 «O HOpMaTUBHBIX
NPaBOBBIX aKTax»!%, COrJIaCHO KOTOPOIi MPOrpaMMbl, CTPATErUU, KOHIEMIUH,
IJIAaHBI MEPONIPUATHI JINOO0 MePHI M0 OCYIIECTBIEHUI0 KaKON-I1M00 AeATesIbHOCTU
OTHeCeHbI K KaTeropuu «HeHOPMaTUBHBIX IPABOBBIX aKTOB».

YacTh nepBas TOU ke CTaThbu AePUHNUPYeT «HeHOPMAaTUBHBIN IPaBOBOH aKT»
Kak ouIraIbHBIN JOKYMEHT yCTaHOBJIEHHON (GOPMBI, TPUHATHIN (M31aHHBIIN)
HOPMOTBOPYECKHUM OPraHoM (JOJIKHOCTHBIM JIUIIOM) B IIpeJiesiax ero KoMIeTeH-
LUK UiIu pepepeHAyMOM c cobrofeHreM IIpeqyCMOTPEeHHON 3aKOHOAaTeJIb-
CTBOM IIpOILlelypbl, KOTOPHIN «He COAepKUT HOPM IIpaBa» U B IieJIAX IIpUMeHe-
HHA JIeHCTBYIONINX HOPM IIpaBa «yCTaHaBjMBaeT 00sA3aTesibHble MpeqIuCcaHusA

18 TTocTanosenne CoBeta BesomacHocTr Pecny6suku besnapycs ot 18 maprta 2019 1.
No 1 «O Konneniuu nadopMaiuoHHol 6ezonacHoctu Pecriy6siuku Benapycs», Hanyo-
HaJIbHBIN npaBoBoll HTepHeT-nopTas Pecrybnuku Benapycs, 20.03.2019, 7/4227.

19 3akon Pecny6iuxu Bemapych ot 17 mroa 2018 r. Ne 130-3 «O HOpPMATHUBHBIX IIpa-
BOBBIX aKTax», HalroHapHBIH paBoBoii MHTepHeT-nopTan Pecny6uku Benapycs,
31.07.2018, 2/2568.
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pacnopsAaauTesIbHOro U (1JIM) OpraHu3aliiOHHOI0 XapaKTepa», B TOM 4YHcJie B OT-
HOIIIEHNY MHIUBHYaIbHO ONpeeIeHHbIX JIUI (M3MeHseT N IpeKpaliaeT aei-
CTBUE 3TUX MPEANICAHUI), «1 (MJIN) paccudTaH HAa OHOKpPATHOE IPUMEHEHNE.

KoHuenuus — eAMHCTBEHHBIN 13 BUJIOB HEHOPMAaTUBHBIX IPABOBHIX aKTOB,
IepevrcJIeHHBIX B ab3alfe 4 yactu 2 craThu 4 3akoHa Pecnybnuku Benapych
«O HOPMATHUBHBIX TPABOBBIX aKTax», O KOTOPOM B YKa3aHHOM BBbIIIEe 3aKOHE
BCTpevaeTcs MOBTOPHOe yrnoMuHaHue. OJTHAKO TaKoe YIIOMUHAHKE MPOU3BEeIeHO
B MHOM CMBICJIOBOM 3HAUYe€HUH — B 3HAUEHUH «KOHIIENIIUH MPOeKTa HOPMAaTHB-
HOT'O IIPABOBOTO AKTa».

Tak, corsiacHo yactu 1 cratbu 43 yKa3aHHOT'O 3aKOHA B HavaJie MOATOTOB-
KU 3HAUUTEJIBHOTO M0 00BbeMy, CJIOKHOIO T0 coAepxaHuio u (uiu) HauboJiee
3HAYUMOTO TI0 CTEMEHN BAXXHOCTU PEryJIUPYyEMBIX OOIeCTBEHHBIX OTHOIIEHUI
IIpoeKTa HOPMAaTHBHOI'O [IPABOBOT0 aKkTa pa3pabaTeiBaeTcs ero koHuenus. [Ipu
U3JI0XKEHUU B KOHIIEMIIUY MPOeKTa HOPMATHBHOT'O IIPABOBOT'0 aKTA €r0 OCHOBHBIX
TIOJIOXKEHUH YKa3bIBAIOTCs KPYT JIUI, HAa KOTOPHIX MPEAIoIaraeTcs pacipocTpa-
HUTH JIefiCTBe HOPMATUBHOTI'O IIPABOBOTr'0 aKTa, X HOBHIE ITpaBa U 0653aHHOCTH,
VHBIE TIOJIOXKEHUSA, BIIEPBBIE MOJJIEXAIVe 3aKPEIJIEHNI0 B 3aKOHOIATEIbCTBE,
orpeJiesJieHUsl TEPMUHOB, KOTOpPble OYAYT HCIOJIb30BAHBI B MPOEKTe HOPMAaTHB-
HOT'0 NMPABOBOT'0 aKTa, 0CO6EHHOCTU POPMYJTUPOBAHUSA 3aKTIOUUTEIIBHBIX TT0JI0-
JKeHUH MpoeKTa HOPMAaTUBHOI'O IIPABOBOT'0 aKTa, AAETCSA OIleHKa He0OX0AUMOCTU
popMyTpoBaHUsA EPEXOHBIX MMOJIOKEHUH.

C HEKOTOPOU MOMPaBKOM MOXHO OTMETUTh, UYTO U MPOTHO3UpPOBaHUE (He
mporHo3) B 3akoHe Pecry6uivku Besapych «O HOpMaTHUBHBIX MPABOBBIX aKTaX»
yrnoMmuHaeTcsa. OHaKO B KOHTEKCTE IIPOTHO3UPOBAHUSA MOCIECTBUN TPUHATHA
HOPMAaTUBHOI'O IIPaBOBOro akTa. Tak, corjacHo yacTtu 1 ctaTeu 45 yKa3aHHOTO
3akoHa, o[ MPOTHO3UPOBAHNEM IOCJIEICTBUI MPUHATUA (M31aHN) HOPMaTUB-
HOT'O MPABOBOI'0 aKTa MOHUMAETCs MCCIIeJOBaHYe, HalpaBjeHHOe Ha MPOBeeHre
OI[eHKU BO3MOXHOCTH JOCTHXXEHU IieJiel NpuHATHA (U31aHKs) HOPMAaTHUBHOTO
MPaBOBOT0 aKTa, BADUAHTOB PAa3BUTHsA OOIIECTBEHHBIX OTHOIIEHUH, 00y CJIOB-
JIEHHBIX ero NMpuHATHeM (U3JaHNeM), a TakXe B cJiyyae, ecJii HOPMaTHUBHBIN
[IPaBOBOH aKT He OyAeT NPUHAT (U34aH).

Takum o6pa3om, MPOTpaMMBbI, CTPAaTeruy, KOHIENINH, JOKTPHUHBI, TIJIaHbI
MepOIPUATUI JTMO0 MephI IO OCYIIECTBJIEHUIO KAKOU-JIN0O0 NeATeIbHOCTU B CUITY
TOTO, YTO HE ABJIAIOTCS HOPMATHUBHBIMU MPABOBBIMU aKTaMH, 3aKOHOM Pecmy0Ju-
ku Benapych «O HOpMaTHUBHBIX NIPABOBBIX aKTax» He AePUHUDPYIOTCHA, OPAAOK
VX TOATOTOBKY HE OIpeesisieTcs, UX peajn3anus He oO0ecreuynBaeTcs CUIon
BJIACTHOTO MPUHYXIEHUA.
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3axoH Pecnybsuku Benapych «O HOpMaTUBHBIX IPAaBOBHIX aKTax» He YIIO-
MUHAaeT 0 «JOKTPUHEe» KaK aKTe MPOorpaMMHOro xapakrepa. [Ipu 3ToMm 3aKoHO-
natesnibeTBY Pecniybsnky Benapych 3Hakoma 3Ta Kateropus. B uactHocTH, oAHUM
13 oIpefe IAIINX B Bollpocax obecredyeHrs 0e30IIacCHOCTHU ABJIAeTcs 3aKOH
Pecny6suiku Besapycs ot 20 utosisa 2016 r. No 412-3 «O6 yTBepkaeHur BoeHHOI
JIOKTpuHbI Pecny6inku Bestapych»?°, coryiacHoO yHKTY 1 KOTOpO# (JIOKTPUHBL)
o] BOeHHOH JOKTpuHOU Pecny6simiku Bestapych noHnMaeTtcs cucteMa opuiu-
aJIbHO MPUHATHIX B PecnyOJirike Bestapych B3rjiA10B Ha obecrieueHne ee BOEHHOM
6e30MmacHOCTH.

[TomuMo ykazaHHOro, nocraHossieHrneM CoseTta MuHucTpoB Pecry6anku
Benapych 15 gexabpsa 2017 r. Ne 962 «O JIoKTpuHe HallMOHAJIbHOMN MPOJO-
BOJIBCTBEHHOM 6Ge3omacHoctu Pecny6iukn Bemapyces go 2030 roga»?! yreep-
XAeHa COOTBeTCTByloIlasg AOKTPHUHA, padpaboTaHHasA B IeJiAX peaju3aluu
rocylapcTBeHHOU MOJUTHUKU B obJiacTy obeclieueHUs HaIlMOHAJIbHON IIPOJIO-
BOJIbCTBEHHO! 0e30I1aCHOCTH, HallpaBJIeHHO! Ha MOBHIIIeHNe 00ecrie4eHHOCTH
KaueCTBeHHBIM IIPOIOBOJIBCTBHEM U €r0 AOCTYIIHOCTU AJIA [TOJIHOLEHHOTO -
TaHWA U 3J0pOBOro obpasa XKU3HU HaceJeHUs MyTeM pa3BUTHS KOHKYPEHTO-
CIIOCOOHOT0 arpapHOro Npou3BOACTBA U CO3[JaHNUA COLMAIbHO-3KOHOMUYECKUX
yCJIOBUM JJ1 OoTpebjieHNs IPOAYKTOB MUTaHNA Ha paljlioHaJIbHOM YPOBHE.

B TO xe Bpems ciieflyeT OTMeTUTH, 4TO AelicTByolue B Pecriybirike bena-
Pychb OOKYMEHTHI II0 BOIIpOcaM Kak B I1eJIoM o0ecredeHus HalMoOHaJIbHOU 6e3-
OMaCHOCTH, TaK 1 6e30IIaCHOCTHU I10 OTJeJIbHBIM chepaM U HallpaBjieHUAM, ABJIA-
I0TCA yTBepxkaaeMbIMu. B yacTHOCTH:

1) KoHyenyua HayuoHabHOU 6e3onacHocmu Pecnybtuku Bestapycs — yTBepx[e-

Ha YkazowMm [IpesunenTa Pecriy6imku Benapych oT 9 Hoa0psa 2010 1. No 575

«0O6 yTBepxaeHnu KoHuenuy HalloHaJIbHOU Ge3omacHocTy Pecny6iivku

Benapycob»;

2) HayuoHatbHaa npoepamma Oemoepaguueckoti 6e3onacHocmu Pecnybstuku

Benapyce Ha 2011-2015 200wl — yTBepxkaeHa Ykaszom IIpesunenta Pecry6-

auku Benapyces ot 11 aBrycra 2011 r. Ne 357 «O6 yTBepxaeHun Hanuo-

20 3akoH Pecny6ymku Bemapych oT 20 urosis 2016 1. No 412-3 «O6 yTBepxeHn: BoeH-
HOH AOKTpUHHI Pecry6siky Benapych», HanroHa bHbIH TpaBoBoi MHTepHeT-nopTal
Pecniy6smmku Benapycs, 26.07.2016, 2/2410.

2! [TocraHoBneHue Cosera Munuctpos Pecny6iuku Benapycs oT 15 meka6ps 2017 r.
No 962 «O JlokTpuHe Hal[OHAJIBHO ITPOI0BOJIbCTBEHHOH Ge3onacHocTu Pecry6inku
Benapyck no 2030 roga», HanmonanpHbIl npaBoBol MHTepHeT-nIopTas PecnyOnku
Benapycs, 22.12.2017, 5/44566.
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HaJIbHOU NporpaMMmel fleMorpadudeckori 6e3onacHocTu Peciybsiiku besa-
pycb Ha 2011-2015 roasr»;

3) IIpocpamma coyuabHO-3KOHOMUYecK020 pa3gumus Pecnybtuxu Bestapyce Ha
2016-2020 200b1 — yTBepxaeHa Yka3oM [Ipe3ugenTa Pecry6sinku Benapych
oT 15 nexabpsa 2016 r. Ne 466 «O6 yTBepxaeHuu [IporpaMmel corfajabHO-
-3KOHOMUYeckoro pa3Butus Pecnybnuku Bemapycs Ha 2016-2020 roabl»;

4) Konyenyuu obecneyeHus nozpaHuiHoll 6ezonacHocmu Pecnyostuku Beapyco
Ha 2018-2022 200bl — yTBepXxaeHa Yka3om [IpesnaenTa Pecny6imku Besa-
pych oT 16 oktabpsa 2018 r. Ne 410 «O6 yrBepxxaeHnu Konnenmuu obec-
nevyeHusA MOrpaHUYHON Oe3omacHocTu PecnyOsmiku bBemapych Ha 2018-
2022 rogpi»?%;

5) OcHOGHble HaNpagsieHUsA 20Cy0apCmaeeHHOU ceMeliHol notumuku Pecny6tuku
Benapycv — yTBepxaeHnl Ykazom IIpesugenta Pecny6iuku Benapycek ot
21 auBapsa 1998 r. Ne 46 «O6 yTBepxaeHNnr OCHOBHBIX HallpaBJIeHUI rocy-
JIapCTBEHHON ceMeMHON nomTuky Pecny6viku Bemapyce»2;

6) KoHnyenyuu uHgopmayuoHnHoti 6e3onacHocmu Pecnybtuku Bestapycs — yTBep-
KJieHa noctaHoBjeHueM CoBeta besonacHoctu PecnyOiuku Benapycs ot
18 mapta 2019 r. No 1 «O Konnenuun nH@oOpMamoHHON 6e30MacHOCTU
Pecny6iinku Benapych»;

7) BoenHas dokmpuHa Pecnybnuku Besiapyce — yTBepXAeHa 3akoHOM Peciy6-
auku Benapycs ot 20 utosia 2016 r. Ne 412-3 «O0 yTBepxaeHny BoeHHON
JokTpuHbl Pecniybsnku Benapyce»;

8) Ilpasogbie U OpeaHU3AYUOHHblE OCHOBbL 0OecneueHus demoepaguyeckoii He3-
onacHocmu — omnpefesieHbl 3akoHOM Pecny6iuku Benapyce ot 4 AHBaps
2002 r. No 80-3 «O pmemorpaduueckoii 6e3onacHoctu Pecnybnuku Bena-
pyco»?Y;

22 yxaa Ipe3ugentTa Peciy6uku Benapych oT 16 oxtacps 2018 r. Ne 410 «O6 yTBepxe-
auu KoHnenuuu o6ecneueHns norpaHuaHou 6e3onacHocty Pecrry6yiku Besrapych Ha
2018-2022 roapl», HanroHanbHbIl npaBoBoii VinTepHeT-niopTan Pecry6iinku benapycs,
18.10.2018, 1/17987.

23 yxa3 IIpe3unenTa Pecy6mku Benapych ot 21 auBaps 1998 r. No 46 «O6 yTBepx/e-
Hu1 OCHOBHBIX HalpaBjieHUIl TOCyJapCTBEHHON ceMeHHO MoJUuTUku Pecny6auku
Benapyce», B pea. Ykasa [Ipesnaenta PecriyOinku Benapyce ot 28.12.2007 r. Ne 676,
HanuonasipHBIN peecTp IpaBoBhIX akTOB Pecmybyku Benapycs, 2008, Ne 5, 1/9268.

24 3akon Pecny6uku Benapych ot 4 suBaps 2002 r. Ne 80-3 «O geMorpadpuyeckoil
6e3omnacHocTtu Pecny6suiku Benapych», B ped. 3akoHa Pecny6Giuku Benapych ot
9.01.2018 r. Ne 91-3, HaunoHasibHbIM nIpaBoBoii iHTepHeT-niopTas Pecniy6iuku Bena-
pycs, 18.01.2018, 2/2529.
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9) OcHoGHble HanpasseHusa GHympeHHel U GHewHell nosiumuku Pecny6iuku
Benapycv — onpepesneHsl 3akoHoM PecnyOsuku bBenapyck ot 14 HOAOpPsA
2005 1. No 60-3 «O6 yrBepxaeHnr OCHOBHBIX HalpaBJIeHUI BHYTpeHHel
U BHeNIHEeN MoJuTuKy Pecny6imku Benapyck»2;

10) Konyenyua sHepeemuueckolii 6e3onacHocmu Pecnybuxu Benapycy — yTBep-
xAeHa nocraHosjeHreMm Cosera MuHucTpoB PecnyGiuku bBesapychk oT
23 pmexabpsa 2015 r. No 1084 «O6 yrBepxnaenun KoHunenmuu sHepretuye-
ckoil 6esomacHocTH Pecry6iinku Beapych»25;

11) KoHyenyua 60pbbsl ¢ meppopusmom 8 Pecnybuke berapych — yTBepXaeHa
nocraHoBsieHueM CoBeta MuHucTtpoB PecnyOsuiku Besapychk oT 25 uioJiA
2013 r. No 658 «O6 yTtBepxaeHuu KoHuenmuu OOpbOBI ¢ TEPPOPU3IMOM
B PecniyGinke Besapyce»?;

12) OcHogHble Hanpas/teHuA peau3ayull eocydapcmeeHHOl noJiumuku @ obia-
cmu 2padicOaHckoli 060poHbL — YTBEPXKIEHH mocTaHoBieHneM CoBeta Mu-
HucTpoB PecniyGiuiku Besapych oT 9 nexkabpsa 2013 r. Noe 1051 «O6 yTBepx-
neHny OCHOBHBIX HallpaBJIeHWH peau3aliiy rocyJapCTBeHHOU MOJIUTUKYI
B 006J1aCTH IPaJIaHCKON 060POHBI»Z,

13) I'ocydapcmaenHasa npocpamma «300po8be Hapoda u Oemocpaduueckas 6e3-
onacHocmb Pecnybnuku Berapycv» Ha 2016-2020 2006l — yTBEpXKAeHA IIO-
craHoBJieHueM Coseta MuHuctpos Pecnybiuku benapyck ot 14 mapra
2016 1. Ne 200 «O0 yTBepxxaeHnu I'ocyjapcTBEHHO! IPOrpaMMH ,,3[10POBbe

25 3akon Pecry6uku Benapych ot 14 Hos6ps 2005 r. Ne 60-3 «O6 yTBepxkaeHur OCHOB-
HBIX HallpaBJIeHUH BHYTPeHHel 1 BHellIHel nouTuku Pecriy6siiiku Beapychb», B pefl.
3axona Pecny6siuku Bemapyceb ot 4.06.2015 r. No 275-3, HanpioHasibHbIIN IpaBOBOH
HuTtepHert-noprasn Pecy6smku Benapycs, 10.06.2015, 2/2273.

26 MMocTaHoBseHne Cosera MuHucTpoB Pecny6imku Benapycs ot 23 mekabpsa 2015 T.
No 1084, «O6 yrBepxaeHun KoHnennuu sHepreTrudeckon 6e3onacHoctu Pecmy6iu-
ku Bemapych» HarnuonasibHbeIN ipaBoBod VHTepHeT-iopTas Pecnybymiku Benapycs,
1.01.2016, 5/41477.

27 IMocranosnenue CoBeTa MunucTpoB Pecry6uku Bexapycs oT 25 monsa 2013 .
Ne 658 «O06 yrBepxaenun Konnenuuu 60pbOBl ¢ TeppopusMoM B Pecmybiinke
Benapyce», B pel. nocraHoByieHusA CoBeta Munuctpos PecnyOsmku besapycek oT
27.07.2015 r. Ne 631, HanjoHasbHBIH ITpaBoBoii IHTepHeT-nopTas Pecriy6imku Bena-
pycs, 30.07.2015, 5/40850.

28 [Tocranosenue Coseta MunucTpop Pecny6yuku Benapych ot 9 gekabps 2013 T.
No 1051 «O6 yTBepxaennun OCHOBHBIX HallpaBJIeHUH peajii3ally rocyJapCcTBeHHON
MIOJIMTUKU B 00J1aCTH IpaxkIaHCKOW 060poHbl», HanlroHaIbHbIN IpaBoBOH MIHTepHeT-
-noptai Pecny6auku Benapycs, 13.12.2013, 5/38129.
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HapoAa u JAemorpaduueckas OezomacHOcTh PecnyGiuku Benapycs® Ha
2016-2020 rojpi»;

14) JoxmpuHa HayuoHaTbHOU npodo8oTbcmaeHHOl 6e3onacHocmu Pecny6iuku
Benapycy 0o 2030 eo0a — yTBepxkaeHa moctaHoBjeHuem CoBera MuHH-
cTtpoB Peciy6iuku Benapycs ot 15 nexkabpsa 2017 r. No 962 «O JokTpuHe
HalMOHAaJIbHOM IIPOJIOBOJILCTBEHHO Oe3onacHocty Pecny6inku besapych
no 2030 roga»;

15) HayuoHatbHaA cmpameeus ycmotdueoeo CoYUATbHO-3KOHOMUYECKO20 PA3GU-
mus Pecnybiuku Bestapycy Ha nepuod 0o 2030 2oda — ogo6peHa IpOTOKO-
oM 3acefanus IIpesuguyma CoBera MuHHcTpoB Pecnybiviku besapych
or 2 mas 2017 r. Ne 10%.

[ToMUMO nepeuyrcIeHHBIX CyIlecTByeT U PsA UHBIX JOKYMEHTOB, TaK WJIN
VHave MMEIIUX OTHOIIeHNEe K OpPraHu3aIuy yrpasJjeHus obecrieueHreM 6e3-
oracHocTu B Pecny6sinke Bestapych. OfHAKO B MEJISAX aHAJIM3a BUAOB JIOKY-
MEHTOB, OIpeesIAIIIX OCHOBHEL o0eceyeHns 6€30IacHOCTH, IlepeyrcIeHHbIX
aKTOB BIIOJIHE IOCTATOYHO.

AnHanu3 no3BOJIMJI HaM BBISIBUTH CJIeAYIOIIEe BI/IbI aKTOB, ONPee IA0IInX
OCHOBBI 0OecIieueHUs1 0e30I1aCHOCTH:

1) xoHUenuusA (HalMOHAJIBHON 0e30macHOCTH, SHepreTMYecKoll 6e30mMacHo-
cty, nHGOPMAIMOHHON Oe3omacHOCTH, GOPHOBI C TEppPOPU3MOM, MOrpa-
HUYHOM 6e30MacHOCTHN);

2) crparerus (yCTOMYUBOTO COI[AJIbHO-3KOHOMUYECKOT0 Pa3BUTHUSA);

3) mokTpuHa (MPOIOBOJILCTBEHHO 6€30IaCHOCTY, BOEHHOU 6€301acHOCTH);

4) mporpaMmma (HalMoOHaJIbHasA, rOCyJapCTBeHHAasl, COI[MAaJIbHO-3KOHOMUYEC-
KOT'0 Pa3BUTUS);

5) ocHOBHbIE HalpaBJieHUs (CEMENHOU MOJIUTUKU, B 00JIACTH TpakJaHCKOU
060pOHBI, BHYTPEHHEH 1 BHEITHEH MOJIUTUKN).

Oco0HAKOM B 3TOM IlepedHe cToUT 3aKkoH Pecny6sinku Besapych ot 4 sHBaps
2002 r. Ne 80-3 «O memorpaduueckoii 6e3onacHoctu Pecnybinku Besapych»,

2% HanmoHabHAsA CTPATerua YCTOHYMBOTO COMUAIBHO-3KOHOMUUECKOT0 Pa3BUTUA Peciy6-
auku benapyce Ha nepuon Ao 2030 ropa: nporokoJ1 3acenanus Ilpesuanyma Coseta
MunuctpoB Pecnybsuku Bemapyceb ot 2 mas 2017 1. Ne 10, [3J1eKTpOHHBIN pecypc]
http://www.economy.gov.by/uploads/files/NSUR2030/Natsionalnaja-strategija-
ustojchivogo-sotsialno-ekonomicheskogo-razvitija-Respubliki-Belarus-na-period-
-do-2030-goda.pdf [mata mocrtyma: 17.02.2020].
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KOTOPBIM HallpsAMYI0 OIlpefiesIeHbl IPaBOBble M OpraHM3al[MIOHHbIe OCHOBHI 06ec-
neveHus geMorpadpuieckon 6e30nacHOCTH.

[ToHuMas o 3aKkoHOM HOPMAaTHBHBIN IPaBOBOM aKT, 3aKPeIJIAIONNI TPHH-
LAMbI 1 HOPMBL IPaBOBOr'0 peryJIMpoBaHUsA HauboJiee BaXXHbIX 00LeCTBEeHHBIX
oTHoleHu! (ab3ar nepBuIil YacTy epBoii craThu 14 3akoHa PecnyOnmiku Beta-
pychb «O HOpMaTHUBHBIX IPABOBBIX aKTax»), 3aKOHOAATeJIb Jjajiee AaeT 0sACHeHHe
B oTHoIIeHUN 3akoHa Pecniy6siiku besapycs ot 14 HosA6ps 2005 r. No 60-3 «O6
yTBepxaeHnu OCHOBHBIX HallpaBjieHWI BHYTPEHHeHN U BHeIIHeU MOJIMTUKU
Pecniy6niuku Benapyce» u 3akoHa Pecniy6iuku Benapyces ot 20 utosa 2016 r.
No 412-3 «O6 ytBepxaeHun BoenHon noktpunbl Pecnybnuku Benapyce». Tak,
B ab3anax 2 u 3 yactu 1 crareu 14 3akoHa Pecny6suku benapych «O HOpMa-
TUBHBIX IPABOBBIX aKTax» OTMEUEHO, YTO 3aKOHB! 00 OCHOBHBIX HallpaBJIEHUAX
BHyTpeHHel 1 BHeIlIHel NoJIMTUKU Pecniy0Oiinku Besapych, 0 BOEHHOI NOKTpHHE
Pecniy6niuiku Bestapyce ABJIAITCA NpocpamMmHbiMu. IIporpaMMHbIe 3aKOHEBI, CO-
rJjiacHoO ab3ally mepBoMy 4acTu TpeThel ctaThu 23 3akoHa Pecniybsuiku besapych
«O HOpPMAaTUBHBIX [IPABOBHIX aKTaxX», UMEIOT OOJIbIIYI0 I0PUANYECKYI0 CHJIY 110
OTHOIIEHUIO K APYTUM 3aKOHaM.

B pericTBylomeil penaknuu 3akoHa Pecny6smku Benapych «O HOpMaTUBHBIX
NPaBOBBIX aKTax» He AePUHUPYETCs MOHATHUE NPOZPAMMHDBIIL 3AKOH, TOTAA KaK
B [IpebIAyIIeN pelakliii YKa3aHHOTO 3aKOHa TePMUH ONpeAesisaca KaK 3aKoH,
MpUHUMaeMbIl B ycTaHOBJIeHHOM KoHctutyiueit Pecniy6iiku Besrapych nopsigke
U TI0 OTpeieJIEeHHBIM €10 Borpocam (yTpaTuil CUITy).

CTpaTeruu, KOHIeNIUY, JOKTPHUHEI, OCHOBHBIE HallpaBJIeHN, IJIaHblL Mepo-
MIPUATHUI JINOO Mep IO OCYIeCTBJIEHNUIO 1eATeJIbHOCTU He OllpefiesIeH ! JIerajbHO
3aKoHofarebcTBOM PecnyOsuku benapyce.

OOHaKo MOHATHE 20CY0apCcMaeHHble Npoepammsl (He npocpammsl KakK 3TO
yIOMAHYTO B 3akoHe Pecny6inku Benapyck «O HOpMaTHUBHBIX IIPABOBBIX aK-
Tax») JierajibHO oIpefesieHbl B IOACTPOYHOM IIpMMeyYaHuu K MyHKTy 1.1 Ykasa
[Tpesunenta Pecnybsauku Benapycs ot 23 mapra 2016 r. No 106 «O rocynap-
CTBEHHBIX IIpOrpaMMax M OKasaHWUM rocyJapCTBeHHOHN (MHAHCOBOU MOAAEPXK-
ku»30, Tak, 1o 20cy0apcmaeHHOl NPocPaMMOll IOHUMAETCs JOKYMEHT IJIaHU-
poOBaHUA Ha pecilyOJIMKaHCKOM MJIM perMOHaJIbHOM ypOBHeE, 00eceyrBalomui

30 yka3 [Ipesupenta Pecn. Bemapych ot 23 mapra 2016 . No 106 «O rocyiapCcTBeHHBIX
IIporpaMMax 4 OKa3aHUU IoCyJapCTBeHHON GUHAHCOBOH NOAMEPXKXKU», B pell. YKaza
ITpe3upenta Pecniy6siku Benapycs ot 10.01.2019 r. No 10, HanrioHasipHBIN TpaBOBOM
HnTepHeT-noprtan Pecriybauku Besapycs, 12.01.2019, 1/18128.

43



MAPUWHA AHAPUALLKO

JOCTI>XEeHHe NIPUOPUTETOB U LieJiell TocyJapCTBEHHOU MOJIMTUKU B cdepe
COIMAJIbHO-5KOHOMMUYECKOI'0 Pa3BUTHUSA, cofepxKallinil eIy, 3aa4y, KOMILJIeKC
MEepOIPUATHI CO CPOKAMH UX OCYIIeCTBJIEHNS, UCIIOJHUTEIAMHI U UCTOYHUKAMU
¢uHaHCUPOBaHUA.

HecMOTpsA Ha UCKJIIOUUTEJIBHYI0 BaXXHOCTh IE€PEUYNCIIEHHBIX aKTOB, OHU
ABJIAIOTCS HEOPMATUBHBIMU NPABOBBIMU aKTaMH, TO €CTh He SBJIAIOTCA CaMo-
CTOATEJIbHBIMY, a NOAJIeXAT YTBEePXKAEHUI0 HOPMAaTUBHBIMY NPABOBBIMU aKTa-
Mu: ykasaMmu IIpesunenta Pecny6snku Besapycs, noctaHoBiienuamu Cosera
Munuctpos Pecniy6iuku benapycs, nocrtanosiienusaMu Coseta BesonacHoctu
PecniyOninku Benapycsh, a Takke 3aKOHaMU.

4. BbIBOAbI

Hauunas ¢ 2016 roaa, B Pecniybsnike Besapyck BHeAPAIOTCA NPOrpaMMHO-
-1leJIeBble MeTO/bl [JIaHUPOBAaHUSA roCcyJapCTBeHHBIX [IpOorpaMM, 0CpefCTBOM
KOTOPBIX AOCTUTaeTCsl KOMIUIEKCHOE pellleHre aKTyaJIbHBIX 3a1a4 B cdepe obec-
neyeHus 06e30MacHOCTH, COLKAIBHO-5KOHOMMYECKOr0 Pa3BUTUA U T. [I.

BmecTe ¢ Tem, IpHHUMaeMble aKTHI [T0 BOIIpocaM obecredeHns 6e30nacHOCTU
Pecny6sinku Bestapych He ABJIAIOTCA HOPMATHBHO IIPAaBOBBIMH, JIeTaJIbHO He
oIpejiesieHbl 3aKOHOAATeJIbCTBOM, ABJIAIOTCA yTBepxaaeMbiMu. Kpome Toro,
OHU paccpeloTOYeHBI TI0 OpraHaM NMPUHATHA (YTBEpXIeHN ), XapaKTepUu3yoTcs
OTCYTCTBHEM eAMHOO0Pa3HOro NoAXoAa K UCIOJIb30BaHUI0 TEPMUHOJIOTUMN.
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ORGANIZATION OF RECREATION FOR CHILDREN
IN DIFFICULT LIFE SITUATIONS (USING THE EXAMPLE OF MOSCOW)

Abstract

Goal — an analysis of the legal and organizational basis for recreation of children in
difficult life situations based on the example set by the city of Moscow. The analysis
includes suggestions for improving public administration in this area.

Research methodology — in this paper, the author used an analysis of regulatory
documents, reports from the social recreation travel company “Mosgortur”, content
analysis of complaints from “Mosgortur’s” clients, and an expert survey.
Score/results — the author identified problems in organizing recreation for children
in difficult life situations in Moscow and instructions for solving those problems.
Originality/value — researching the research of the organization of children’s social
recreation at the regional level, and an identification of organizational and regu-
latory problems.

| Key words: children in difficult life situations, social rest, rights of the child, right
to rest, social services.
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1. BBegeHune

TpynHas Ku3HEeHHasA CUTyaluAa — 3TO CUTyalusA, XapaKTepu3yoias KU3HEeHHBIN
OIIBIT YesI0BeKa, KOTOPbII OKa3bIBaeTCA B TAKOM CUTyalluH, KOTopas BuseT Ha
ero 6yaromnoJsiyure, 6e30MacHOCTh KU3HEAeATeJIbHOCTA U U3 KOTOPOro OH He
B CWJIaX BBIOpaThCs CaMOCTOATE IbHO. TpyAHbIe XKM3HEHHbIe CUTYalllY, B KOTOPhIX
JKMBYT WJIY 4epe3 KOTOPhIe IPOXOIAT AETHU, BJIMAIT Ha UX MUPOBO33peHue. I1o-
3TOMY JIeTU JaHHOH KaTeropuu HaxoAATCA B YrcJie IPUOPUTETHHIX NoJTyyaTesei
rocyapCTBeHHOU IIOMOIIY U MOAAEPXKKH.

Llenp opraHos Baactu Poccun B chepe oTabIXxa v 0300POBJIeHNsA JeTel, Ha-
XOJALIMXCA B TPYAHOU XKU3HEHHOH CUTyalluH, ABJjiAeTcsA odecrieueHre BceoOIei
JOCTYIHOCTH, aipPECHOr0 XapaKTepa cOLMaIbHON NOAAEepXKU B 4acTU Ipejo-
CTaBJIeHNsA U OIJIaThl Oe30IIaCHBIX M KAUYeCTBEeHHBIX YCJIYT [0 OTABIXY U 03[J0POB-
JIGHUIO Ha cHcTeMaTuyeckoil ocHoBe. HemocpeAcTBeHHO opraHusaliys OTAbIXa
U 03/10pOBJIeHNs JieTel, HaXOOAMNUXCA B TPYJHOU XU3HEHHOU CUTyaluu B TOpo-
Ae MocCkBe 0oCyIiecTBJIAeTCA roCyJapCTBEHHBIM yupexaeHnueM KyabTypsl [AYK
«MOCI'OPTYP». Kak noka3saJjio uccjieqoBaHue, CyIecTByl0T OpraHn3aloHHbIe
Y IIpaBoOBBIe NPOOJIEMBI, U peaJIbHO HyXAamuecs JeTU U CeMbU NOAAEPXKY
NI0JIy4aloT He BCeraa.

2. OCHOBHble MOAXOAbl K OpPraHu3aLnm OTAbIXa AeTel B TPYAHOW
XN3HEHHOWN CUTyaumm

Kak onpegnesnser W.I'. Kysuna, TpyiHasA )XM3HEeHHas CUTyallls — 3TO CUTyalus
WM CUTyaluu, KOTopble OecpUCTPacTHO HapyIalT CcOol[asibHbIe CBA3U ye-
JIOBEKa C ero OKpyXeHUeM, YCJIOBUSA ero Xu3HegeAaTeJbHOCTH 1 BOCIPUHU-
MaIlOTCsA UM KaK «HEeMPeOqOJIUMbIe», «TPYIHbIE», B PE3YJIbTaTe KOTOPBIX EMY
MOXeT MOHAAO0OUThCA COAelCcTBIe conuaibHbIX cIyk0 [Kuzina, 2016: 56]. [To
H.K. AkcaHOBOM, onpe/iesieHrie mpyOHAA HCU3HEHHAs CUNMYayus 3BYyIUT KakK CU-
Tyalus, B KOTOPOU B pe3yJjbTaTe KaKuX-J1u00 BO3/elCcTBUN, U3MeHeHU! BO3-
HUKAIOT HapylleHusA afanTalyuyu U coluaan3anun pebeHkKa K )KU3HH, B CJel-
CTBUU Yero OH He B COCTOSHMU YJIOBJIETBOPUTH CBOM OCHOBHBIE NOTPEeOHOCTU
yepe3 MOJeJId U MeTO/Ibl I0Be/leHNs, HapaOoTaHHble B IpeAbIAYIIe [TepUO/IbI
xu3Hu [Aksanova, 2017: 22]. B aTom ciiyyae pebeHKy HyXHa MOMOIb. [e-
TAM CJIOXKHEee HalTU BBIXOJ] CAMOCTOATEIbHO. FIMeHHO JJ1 9TOoro Heo6xXoAu-
Ma colyajbHO-Ilejlarorunyeckas nogfaepxka, rjiaBHas Liejb KOTOPOH ABJIAETCA
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co3aaTh «HauboJiee onTUMaJIbHbIE YCJI0BUS» [JIs1 BOCIUTAHUA U XKHU3HU [ToJipac-
taruiero nokoseHus [Mardakhaev, 2005: 175].

®enepasibHBIN 3aKOH «O0 OCHOBHBIX rapaHTHUAX IpaB pebeHka B Poccuii-
ckoii denepanun» B craThe 1 1aeT MOHATUE «AeTU, HaXoAdAlMecs B TPYAHOU
XKU3HEHHOW CUTyallil», YCTAaHABJIMBAET MepevYeHb TPYAHBIX XU3HEHHBIX CH-
tyaruil (TXC) myisa pebeHka: «J1eTH, ocTaBlIrecsa 6e3 rnonevdeHus poAuTesiel;
AeTU-UHBAJIUABI, JETU C OTPAHNYEHHBIMU BO3MOXHOCTSAMU 30POBBS, TO €CTh
HMMelole HeJoCTaTKU B Gu3nyeckoM U (MJIK) NCUXUUYeCKOM pPa3BUTHUM; AETU-
-)XePTBBl BOOPYKEHHBIX 1 MEXHAIIMOHAJIBHBIX KOHQJIMKTOB, SKOJIOTMYECKUX
U TeXHOTEeHHBIX KaTacTpod, CTUXUNHBIX OeJICTBUI; OeTU U3 ceMell OexeHIleB
1 BBIHYXXJ€HHBIX IepecesieHIleB; eTH, OKa3aBlirecs B 9KCTPeMaJibHbIX YCJI0-
BUAX; JIETU-KEPTBBI HACUJINSA; AETU, OTOBIBAIOIVE HAKA3aHNE B BU/IE JIUIIIEHUSA
CcBOOOMBI B BOCIUTATEJIbHBIX KOJIOHUAX; AeTH, Haxo4s Al[recs B obpa3oBaTesib-
HBIX OpPraHU3aluAX JJid 00yUYaIoIMXCsA C JeBUAaHTHBIM (0OIIecTBEHHO omac-
HBIM) TTOBEJIEHUEM, HYXIAIOIINXC B OCOOBIX YCJIOBUAX BOCHUTAHUSA, 00yUe-
HUA U TPeOYIUX CIeluaibHOro mejarorunyeckoro noAaxoaa (creryaabHbIX
y4e0HO-BOCIIUTATEJIPHBIX YUPEXIEHUSAX OTKPBITOTO M 3aKPHITOTO TUIMA); JETH,
MPOXHUBAIOIINEe B MaJIOUMYIIUX CeMbsX; JeTU C OTKJIOHEHUSAMU B MTOBeJeHUN;
[eTu, )XKU3HeAeATeIbHOCTh KOTOPhIX 00hEKTUBHO HApYyIIeHa B pe3yJjbTaTe CJIo-
KUBIINXCA OOCTOATEIbCTB U KOTOpble HE MOTYT IPeofoJieTh JaHHble 00CTOsA-
TeJIbCTBA CAaMOCTOATEJIFHO UJIM C TIOMOIIbI0 ceMbu» [Federalnyj zakon..., cT. 1].

[Tepeuens TXKC, c 0HOI CTOPOHBI, SIBJIAETCA 3aKPBITBIM, a C APYIOH CTO-
POHBI, B IOCJIeJHEM ITyHKTe MOTYT ObITh YUTEHBI CJIy4yau, He Tonajjalre B 3a-
KpPHBITBIN NlepedeHb. P nokasaresieli, xapakTepusywomux geted B TXKC, ABia-
I0TCA OlleHOYHBIMU. Kpome Toro, BaXkHO He NMPOCTO YCTAHOBUTH COOTBETCTBHE
KOHKPETHOMY KPUTEPHUIO, HO TaKXXe TapaHTHUPOBATh, YTO BHIBOJ| COOTBETCTBYET
[eCTBUTEJIBHOCTHU, TO €CTh, K IPUMepPY, MOAKPEINJIATh pe3yJIbTaThl U3yUeHU
¢popmanbHOI NOKyMeHTalu, HalpuMep, CIIPaBoOK O J0XOJaX, UTOraMu 00beK-
TUBHBIX HaOJII0[IeHUI, 00CIeJOBAHUI COCTOSHNA YCJIOBUI TPOXXUBAHNA CEMbHU.

Ha ypoBHe cy6bekTa denepauuu B Poccuint MOTyT OBITh YCTaHOBJIEHHI COO-
CTBEHHBIE, PACIIMPEHHBIE TAPAHTUU COI[UAJIBHOTO obecreueHns HeCOBepIeH-
HosleTHUX. CyObekT deepanni MoXeT c(pOpMHUPOBaTh COOCTBEHHYIO CHCTe-
My OT[ABIXa U O3JOPOBJIEHUA JleTell C yYeTOM PeruoHaJIbHBIX BO3MOXHOCTEH,
COI[MAJIBHON MOJIUTUKU. PerrioH MoxeT MpeJoCTaBJIATh PaclIiupeHHbIe COITUalib-
Hble TapaHTHUU 10 CPAaBHEHUIO C TeEMH, KOTOpble YCTaHOBJIEHH Ha dejepaibHOM
ypoBHe. HanpumMep, nojiy4atesiiMu COLMAJIBHOTO OT/JbIXa MOTYT CTaTh OMOJI-
HUTEJIbHO JIETU, BOCIUTHIBAOIINECSA B MHOT'OJIETHBIX ceMbsaX. OJIHAKO oIljiaTa
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TaKo coLMaJIbHON MOAAEPKKU B ITOJIHOU Mepe OyAeT UATU U3 PernoHaJbHOTO
Oro[xeTa ¥ BHEOII)KeTHBIX (POHAOB.

TakuM obpa3zoM, MockBa Kak cyObeKT dheAepanni, MOXeT YCTaHABJIUBATh
JOTIOJTHUTEJIbHBIE BO3MOXHOCTHU 32 CUeT COOCTBEHHOI'O OI0IXKeTa.

OTABIX MOXHO ONpede/nTh, Kak CMeHy aKTUBHOM (ha3bl XU3HeleATeIb-
HOCTU ¢ MUHUMU3aLUEN 3aTpaT TPyAOBBIX, MeHTaJIbHbIX pecypcoB [Kokorina,
Neustroeva, 2019: 86.] [IpaBo Ha oT/bix 3aKperieHo B KoHctutyiun Poccun,
B ctaTbe 37. Taxxe cratha 39 KoHcTutynuu Poccun rapaHTUpyeT conuaabHoe
obecrneuenuie 1A BocnuTaHus fetei [Konstituciya..., 1993]. Ilox o3goposJie-
HHEeM TPaAuIMOHHO NOHUMAIOT BOCCTAHOBJIEHKE SMOI[MOHAIBHOTO (PoHa, PU3U-
YeCKOro 1 ICUXUYeCcKoro cocrosuus nuausuaa [Medvedev, 2018: 2]. B cratbe
1 depepasibHOrO 3aK0Ha «O6 OCHOBHBIX rapaHTUAX IIpaB pebeHka B Poccuiickoi
®denepalnumn» onpeaesieHo, YTO «OTABIX JAeTell U UX 03J0POBJIEHHE — COBOKYII-
HOCTh MEPONPUATUN, HATIPABJIEHHBIX HA PAa3BUTHE TBOPYECKOTO MOTEHI[UAJIa
JeTel, oxpaHy U yKpeIlJleHNre UX 3[J0pOBbsA, MpodUIaKTUKY 3abojieBaHuil y Ae-
Tel, 3aHATHEe UX GU3NUecKolr KyJIbTypOH, CHOPTOM U Typu3aMoMm, GopMHpOBa-
HHe y JleTell HaBbIKOB 3[J0POBOr0 oOpasa X13HU, COOJIIOAeHNe UMHU pexuMa
MUTaHUA U XU3HeAeATeIbHOCTU B 6J1aronpusaTHON OKpYyXXalolllell cpefie npu
BBITIOJTHEHUM CAHUTAPHO-TUTMEHNYECKUX M CAHUTAPHO-3MHeMUOJIOTIECKIX
TpeboBaHUI U TpeboBaHUI obecrnieueHNsA 6e30MaCHOCTH XU3HU U 3[J0POBbA
neteii» [Federalnyj zakon..., ct. 1]. IToTHOMOYMSA ¥ 06A3aHHOCTU OPTAHOB BJIa-
CTH 10 OpraHu3al[iuM OTAbIXa JeTell 3aKpelJieHbl B cTaTbe 12 3TOro e 3aKoHa
[Federalnyj zakon..., cT. 12].

T'ocynapcTBO rapaHTHUpPyeT He TOJIBKO OTABIX — CMEHY J1eATeJIbHOCTHU,
TYypu3M, HO U 03J0POBJIeHHE — MEPONPUATHUA N0 YKPEIJIEHUI0 3J0POBbA Jie-
Ter. MOXHO cpOpMyJIMPOBATh MOHATHE COIMAJIBHOTO OTBIXA JIETEel, KOTO-
poe 6yZeT o3HauYaTh COBOKYIIHOCTh MEPOINPUATHI, HallpaBJ€eHHBIX Ha OT-
JBIX U 03J0POBJIeHNE JeTel, peaJu3yeMbIX 3a CUET CPeJICTB OioJKeTa MU
0J1arOTBOPUTEJIBHBIX OpTaHU3aIlvi, ¢ [eJIbI0 COLMAaJIbHON MOAAEePXKU AeTel
B TPYZAHOM XM3HEHHOMN CUTyaluu U HyXjatomuxcs. [loHATHe colruaibHOTO
OTAbIXa MOXHO MCIOJIb30BAaTh Kak 0oJiee MIMPOKOe [0 CPAaBHEHUIO C OTABIXOM
nerei B TXKC, Tak kak MoXeT BKJI04YaTh He ToJibKo T2KC, HO u pyrue BUABI
HyXaammuxcs. B jaHHOM ciiydae conuajabHBIN OTABIX CBA3aH C MOHATHEM
COIIUAJIBHOTO TypHU3Ma, OTJIUYUTEJIbHON YepTOil KOTOPOTO TaKXe ABJIAEeTCA
6r0/xeTHOe puHaHcupoBaHue [Kuznecova, 2013], HO [Jis AeTel aKTyaJibHO
VMEHHO TIOHATHUE OTABIXa, KOTOPHIN 00eCIeunBAETCA B COOTBETCTBUU C 3aKOHO-
JaTeJIbCTBOM.
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Ha MexayHapoqHOM ypoBHe OOBEKTOM MCCJIeJOBaHUA ABJAETCA Npe-
MMYIeCTBEHHO COLMAaJIbHBIN TypHU3M, IOJYepKUBaeTCs BaXHOCTb OTAbIXa
Y Ty TelleCcTBUM JJiA cjabo3alyIleHHbIX KaTeropuii, B TOM 4uciie AeTeil. Hampu-
Mep, Uccile[JoBaHUe Typu3Ma JJIA ceMell ¢ AeTbMU-uHBaIugaMu [Tecau et al.,
2019]. [ToguepkuBaeTcs BaXHOCTh TypU3Ma AJiA feTel B CJIOXKHBIX XU3HEHHBIX
yesioBusx [Qiao et al., 2019]. Pa6ora Jin Young Chung u Steven Simpson
MOCBAIleHa MyTelecTBUAM € AeTbMHU JJIA Hen3jedruMo OOJIbHBIX poAuTesiein
[Chung, Simpson, 2019]. UccrieayooTcsa BO3MOXHOCTH 110 OPTaHU3AIUU JIEeT-
ckux Jiarepeii [Bruno, 2015]. Ho B nesom, conuaabHBIN OTABIX JeTel B TPY-
HOM XM3HEHHOU CUTyalul HeJOCTaTOYHO M3yuYeH, 0COOeHHO 3a ImpujesamMu
MIOCT-COLMAIMCTUYECKOT0 IPOCTPAaHCTBA U B paMKaX OLIeHKU IoCy AapCTBEHHOM
COILTMAaJIbHOM ITOJIUTUKH.

Bomnpoc 6opokpaTuu 1M IPO3pavHOCTH AJIs COLAJIbHOTO OTABIXa AOoCTa-
TOYHO aKTyaJsibHBIN. Ecu Hyxfaolyecsa He IOJIYyYWIN HalpaBjeHUA Ha OT-
JBIX, TO OHU CKJIOHHHI [10JI03peBaTh HEUECTHOE pacIpejiesieHre, «II0 CBOUM».
Taxxe HeoOXOAMMOCTb coOMpaTh OymMaru B onpejieleHHble CPOKU BBI3BIBaeT
npenybexaeHre y nojy4aTesiell COLUaJIbHBIX yeyr. JlocTyn npefcTaBuTesiei
JIBTOTHBIX KaTeropuii K GuHaHCUPyeMOMYy 3a CYeT roCyJapCTBEeHHOTro OlopKeTa
JeTCKOMY OTABIXY U 03[0POBJICHUIO ABJIAeTCsA Ipo0JieMoii U i xKuTesel Moc-
KBBI, 1 JIpyrux peruoHoB [Polakova, Smogunov, 2014; Vifleemskij, 2017: 22].
BHenipeHue 3JIeKTPOHHBIX ITpoliefyp 00paboTKU 3asBOK [103BOJISET BeCTH Jyullle
y4eT COI[HaIbHBIX YCIIYT, N30eraTb KOPPYyILUHU.

CoLuasibHBIY OTJBIX AeTell MMeeT 0COOeHHOCTH B OpraHu3aliiy He TOJIBKO
[IpY onpefesieHUH NCTOYHMKA GuHaHCUpoBaHuA. J[eTu B TPYIHOU XU3HEHHON
CUTyal[dyd MOT'YT UMeTb IIPOOJIeMbl ¢ (PU3NYeCKUM U MeHTaJIbHBIM 3[J0POBbEM,
ncuxoJiornyeckue fedopManuy. OTo UMeeT 3HaueHUe /I OpraHru3aliy OTbl-
Xa, I03TOMY BO3pacTalT TpeOOBaHUA K YUPEXAEHUAM, OPTaHU3YIOMUM OTIBIX
nereii B TOKC. Oco6eHHOCTU Mearoruueckoro CONpoOBOXIAEeHUs OTAbIX AeTel
B TXXC paccmotpensl CuHArnHOU [Snyagina, 2012].

®3 «Ob6 OCHOBHBIX TrapaHTHUAX NpaB pebeHka B Poccuiickoil ®enepanuu»
JaeT MOHATHe opraHu3zauuil (yupexaeHui), KOTopsle 3a1efiCTBYIOTCA B OT-
JBIXe ¥ 03[J0POBJIEHUM JeTell, OKa3aBUINXCA B TPYAHOU XU3HEHHON CUTya-
LU «OpraHu3alyy Ce30HHOTO JeHCTBUA WM KPYTJIOTOANYHOI0 AeVCTBUA
HEe3aBHUCHUMO OT OpPraHM3alMOHHO-NPaBOBEIX GOpM U HOpM cOOCTBEHHO-
CTH, OCHOBHAaA [IeATeJIbHOCTh KOTOPHIX HallpaBjieHa Ha peajl3aluio yCIyT
no obecneyeHUI0 OTAbIXa JleTell U UX O03[0POBJIeHNUsA (3aropoAHble Jjiareps
OTJbIXa M 030POBJIEHUs AeTel, JeTCKUe 03J0POBUTEJIbHbIEe LIEHTPHI, Oa3bl
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U KOMILJIEKCEI, IeTCKH1Ee 03/J0pPOBUTEJIbHO-00pa3oBaTesibHbIe IIeHTpPhI, clenua-
JU3upoBaHHbIe (TpodUIbHBIE) JIareps (CIIOPTUBHO-03OPOBUTEJIbHBIE U JIPY-
rue jareps), CaHaTOPHO-03OPOBUTEJIbHBIE JETCKIe Jjlareps U MHble OpraHu-
3aluu), U Jlarepsi, OpraHM30BaHHble 0Opa3oBaTeJIbHBIMU OpraHU3aIUAMU,
OCYIIECTBJIANIINMY OpraHU3aI[Ui0 OTABIXAa U 030POBJIEHUA 00y4aIoMInXCsA
B KaHUKYJIIpHOE BpeMs:A (C KPYIrJIOCYTOYHBIM WJIM JHEBHBIM NMpPeObIBAHUEM),
a Takke IeTCKUe Jlareps TpyJa U OTbIXa, AeTCKUe Jareps NaJjaTOYHOro THUIIA,
JeTcKue creruaan3nupoBaHHble (podusibHbIE) Jareps, eTCKue jareps pas-
JIUYHOM TeMaTHu4yecKoU HamnpaBJeHHOCTU (060pOHHO-CIIOPTUBHEIE JIareps,
TypUCTHUUYECKHe Jiareps, 3K0JIOro-0MoJiornyeckre jarepsi, TBOpueckue Jjare-
P, ICTOPUKO-IATPUOTUYECKHE JIareps, TEXHUUECKUe Jiareps, Kpaepegueckue
U pyTue jiareps), co3gaHHble IPXU OpraHU3aIMAaAX COLMaJIbHOIo 06CIyX1Ba-
HUsA, CAaHAaTOPHO-KYPOPTHBIX OpraHu3aIusAax, oOl[eCTBEeHHBIX OpraHu3aIuax
(oObeIMHEHUAX) U UHBIX OpraHu3arusx». [Ipukas MuHucTepcTBa 06pa3oBaHus
u Hayku Poccuu ot 13.07.2017 1. No 656 «O0 yTBepXIeHUU MPUMEPHBIX I10-
JI0’)KeHUH 00 opraHu3aluAX OTJbIXa AeTel U UX 030pOBJIeHUs» YCTaHABJIU-
BaeT IOJIOXKEHHU: O JeTCKUX Jlarepsax, NIpoUIbHBIX U CllelnaJIn31UpOBaHHBIX
Jarepsx, IeTCKUX Jlarepsix TpyJia U OT/ZibIXa, Jlarepsix TeMaTU4eCcKol Hanpas-
JIEHHOCTH U [Ip.

Otapix U o3goposiieHue aeteii B TXKC MoxeT ObITh B ABYX OCHOBHBIX GoOp-
Max: MaCCOBBIM M UHAUBUAYa bHBINA. [I03TOMYy ecTh BaprMaHTHl oOecrieueHus
oTAbixa U 03g0poByeHus geteii B TXKC:

1) MaccoBoe HampaBJjieHHe OT Jivlla cyObeKTa rocyJapCTBEHHOrO yIpaBJie-
HUA, peajIi3yIoniero NoJIHOMOYKsA [0 COIMaJIbHOMY OTABIXY, B OIIpefiesieH-
Hble OpraHu3aluy Ha OTABIX U 030pOBJIeHNe (IIpefocTaBjieHne TYpPUCTU-
YeCcKHX BaydyepoB I'pyIIaM JeTein);

2) mpefocTaBiieHre WHAWBUYaJIbHBIX Bay4epOB KOHKPETHBIM IOJIy4YaTeJisaM
rocyJlapCTBEHHOU MOJJIepXKKU U roCyJapCTBEHHON MOMOIIY B Ompe/esieH-
Hble OpraHu3aluu, KOTOphle olpefesiAlTcA OT Jvia cyObbeKkra rocynap-
CTBEHHOTI'O yIIpaBJIeHUs;

3) KoMmeHcaIs 3aTpaT Ha OT/IbIX Yyepe3 BhIJeJIeHNEe JeHEeXHbBIX CYMM U TIpe-
JOCTaBJIEeHU IIpaBa BEIOOpa OpraHu3ariy OTABIXAa U 03JOPOBJIEHNA U3 Ba-
PUaHTOB, MPeJIJIOXKEHHBIX CYOBeKTOM roCyJapCTBEHHOTO yIIpaBJIeHNS;

4) BBIfEJIeHNE Cpe[ICTB Ha MHAWBUAYAJIbHBIN OTJBIX C IPaBOM BbIOOpa opra-
HHM3alUU POJUTEJIEM WJIM 3aKOHHBIM Ipe/ICTaBUTesIEM; U TaKXe BbIOOpa
MeX[y HampapjieHHeM Ha OTJbIX B OpraHU3alUi0 U JOMAIIHUM OTIBIXOM,
¢ KOMIIeHcal[el 3aTpaT Ha ero opraHu3aluio.
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Bribop cnocoba obecnieyeHUs OTABIXA AeTeil 3aBHUCUT OT OI0XXKEeTHBIX BO3-
MOJXXHOCTEHN U KaTeropuii moJjyvyaresiell COIMaabHbIX YCITYT.

3. OcobeHHOCTV OpraHn3aunm oTabIxa AeTein B TPYAHON
XU3HEHHOW c1Tyaumm B MockBe

B cyOpexTe denepanuu — ropofie dpeaepaabHOro 3HaueHUs — MockBe OTIbIX
u osnoposiieHue Aeteil B TXKC peryiupyeTrcs HopMaTUBHBIM akToM — [locra-
HosJsieHueM IIpaBurtenbcTBa MockBhl 0T 22.02.2017 No 56-I1IT «O6 opraHusanuu
OT/IbIXa U O3[J0POBJIEHUA JleTell, HaXOJAMUXCA B TPYAHO!N )KM3HEHHO! CUTYyalun»
[Postanolvenie...].

B I[ToctanoBseHuu No 56 omnpefesieHbl ciefylomiie cyobeKTs B cdhepe
CcolMaJIbHOTO OTJbIXa AeTel. 3amectuTesb Mapa B [IpaBurtesibcTBe MOCKBHI,
OCYILIeCTBJIAET KOOPANHAIUIO JIeATEJIbHOCTU B cdepe KyJIbTYPHI, OopefesseT
pasMep KBOTHI Ha OTABIX U 030pOBJieHHe AeTell. KBoTa Ha OTABIX 1 0340pPOB-
JIeHNne — YyTBepXAeHHOe «1CX0AA N3 o0beMa cpeACTB Oroaxera ropoga MocKBEI,
IIpelyCMOTPEeHHBIX Ha OpraHU3alllIo OTAbIXa U 03[0POBJIEHUA JeTel, KOJIM4eCTBO
MecT [JIs1 COOTBeTCTBYIOIIero BIAa OTAbIXa U 03[J0POBJIEHNs U COOTBETCTBYIOIIel
KaTeropuu eTei, KOJN4ecTBO MeCT JIJIsl COOTBETCTBYIOIIEro BU/aa OTAbIXa U 03-
JIOPOBJIEHUA JIUI] U3 YKcjIa AeTel-CUpoT U JieTell, ocTaBlIuxcs 06e3 noneyeHns
poauTesieii» [Postanovlenie...]

JlermapTaMeHT KyJIbTYpbl ropojia MOCKBB OCyIIeCTBJIAET MIOAIOTOBKY HOP-
MaTUBHBIX aKTOB ropojia MOCKBEI IO BOIIPOCAM TOCyAAapCTBEHHOI'O PeryJnpo-
BaHUsA OpraHMU3aLUM OTABIXA U O34OPOBJIEHNA JieTel, HaXOJAUXCS B TPYAHO!
KU3HEHHOU cuTyauuu B ropoje Mockse. Takxe JlemapTaMeHT OCYI[eCTBJIAET
obljee ynpaBjeHHe U KOHTPOJIb 32 FOCYyJapCTBEHHBIM aBTOHOMHBIM yupeXx[e-
HUeM KyJIbTypbl «MOCI'OPTYP»

IToasegoMcTBeHHOE [lenapTaMeHTy KyJIbTYPHl YUpexaeHue — I'ocy iapCTBeH-
HOe aBTOHOMHOE yupexJieHre KyJIbTyphl «VIOCKOBCKOE areHTCTBO OpraHu3anuu
otabixa u TypusMa» (FTAYK «MOCI'OPTYP») aBjisfgercs HenmocpeACTBEHHBIM Op-
raHW3aTOPOM COLIMAJIBHOTO OT/bIXa AeTell, cobrpaeT 3asABKU OT OpPraHOB UC-
MIOJIHUTEJIBHOM BjlacTu ropoaa MoCKBBI Ha OpraHU3alMIo OT/bIXa, HA OCHOBE
KOTOPBIX MPONCXOANWT [JIJAaHUPOBaHNeE OTJbIXa U 03[I0POBJIEHUA AeTel Ha npen-
crosamui rof. Takum o6pazom, «MOCI'OPTYP» nosmkeH nosyuats UHGOpMAIo
oT JlemapTamMeHTa TpyJa U COLMaIbHOM 3amUThl MOCKBEIL, KOTOPHIII OTBevYaeT
3a connasbHyio noauTuky. <MOCI'OPTYP» pa3pabaTsiBaeT Takxe IporpamMMbl
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OT[IbIXa U OCYIIeCTBJIsIeT KOHTPOJIb KauecTBa OTAbIXa B COOTBETCTBYIOL[UX Y-
pexaenusax. Kpome storo, pabotaetr Kak OObBIYHOE TYPHUCTUYECKOE areHTCTBO
U peasiudyeT MPOorpaMMBbI JeTCKOTO OTAbIXa BCEM JXKeJIaroIIM.

OcHOBHOI 0COOEHHOCTHIO opraHuzanuu otAbixa Aereil B TX)KC B Mockse
ABJIAETCA MOABEJOMCTBEHHOCTh OpPraHy ynpaJjieHus B cpepe KyJIbTyphl. TakuM
oOpa3oM, B MockBe coIiaJbHBIN OTABIX OTHeceH K cdepe KyJIbTyphl U 0-
cyra. C oHOUM CTOPOHBI, TAaKOe OTHECEHUE BIIOJIHE JIOTUYHO, TaK KaK OTIbIX
AIBJIAETCS YacThlo JOCYTa, U yUpeXJeHUA KyJbTyphl IpU3BaHbl 0OecreunBaTh
peanu3anuio noTpebHOCTEN Ipak/iaH B KyJIbTYPHO-A0CcyTroBoii cdepe. C Apyroi
CTOPOHBI, yueT U 00cJieJloBaHUe KaTeropuu AeTel, HaXO4AIMIMXCA B TPYAHOU
KU3HEHHOU CUTYyaluM, sABJisAeTcA NMpeaMeTOM BeJeHHs OpPraHOB COLMaJIbHON
3alUTHI, B YaCTHOCTU JlemapTaMeHTa TpyJa M COI[MAIbHOU 3al[ATH HACEJIeHUA
ropozia Mockssl. Ilo sTo#i mpuunHe TpebyeTcsa nHbopMalroHHoe obeclieyde-
HHe, KOTOpoe OBl O3BOJIAJIO 00ecneynTbh HeoOXoqUMble COLMaJibHbIEe YCIYyTU
HYXIAIOI[UMCA.

C yueToM BapHaHTOB COLIMAJIBHOrO OTABIXa B MOCKBe pean3yloTcs ciie-
Aymolre BUb OpraHu3aIy OTAbIXa U 030POBJIeHU:A geTell, ¢ AuddepeHnra-
1{iel o KaTeropusM nojyydaTesiell yCayTr: OTABIX B CONIPOBOXAEHUN B3POCIIOTO
Jsmra (poAuTesisi, 3aKOHHOTO MPeJICTaBUTEJIA, JJOBEPEHHOTO JIMIA); OT/IbIX AeTen
6e3 COnpoBOXeHNUA B JeTCKHUX 03/I0POBUTEJIBHBIX OpPraHU3alusAX; BhIe3JHOMI
COLUAJIBHBIN OTJBIX B JIarepsx AJIA MOJIOAEeXHU JJisi HECOBepIIeHHOJIETHUX U3
yucia geteil B TXKC, KOTOpbIe MOJIy4aoT ColMalibHbIe YCJIYTU Ha BpeMs yueObl
B 18-23 ropa. /4 neteti u3 MajoobeciieueHHBIX ceMell ceMelHbIe JIbrOTh IJIA
JeTel U poAuTeJiel MPeIOCTaBJIAITCA Ha AeTell B Bo3pacTte 3-7 JIeT, a JJiA
cTapllero Bo3pacTa — TOJIbKO Ha AeTell 6e3 poauteneil. [{7a neTeil-uHBaINg0B
U JIeTeN-CUPOT MO/ ONEKOU — OTABIX C POAUTEJISIMU IpeJocTaBisieTrcs Ao 17 jet
BKJIFOUUTEJIBHO. /14 IeTeli-CUpOT, MOMeEI[eHHbIX B CTal[MOHAPHbBIE YUPEXIeHUA,
MpeyCMOTPEH OT/IbIX B OpraHU3aIUAX OTABIXA U 03/10pOBJIeHNs 6e3 COpoBO-
XJeHuA. Baydep BKJII0UaeT COCTaBJIAIIINE OTAbIXA U 03OPOBJIEHNA: IPOXUBA-
HMe, I1MTaHue, CTPaXOBKy, aHUMAaI1Io, OAHY OeclyIaTHYI0 S3KCKYypCUI0, ITpoe3[
K MeCTy OT/AbIXa 1 00paTHO. 3aABUTEJNIM MOTYT JOOMpAaThCA A0 MecTa OTAbIXa
1 oOpaTHO TakKXe 3a CYeT COOCTBEHHBIX CPe/CTB.

[TocTanoByieHue No 56 BHeJpUJIO MOPAAOK OPraHU3AIUM OTABIXa U 03[0-
pOBJIeHU:A JieTel, B COOTBETCTBUU C KOTOPHIM YCTaHABJIMBAETCA 04epeJHOCTh
paccMoTpeHUs 3asiBOK Ha MpefocTaBJieHNe JIbITOTHOT'O OT/IbIXa B 3aBUCUMOCTU OT
MOJIyuYeHHUs Baydepa 3a ImocJjieJHue Tpu rojga. Tem caMmeiM, IpeAnosiaraeTca Jo-
CTUYb BEIPAaBHUBAHNA yPOBH:A 0OeclieueHHOCTH 6ecIylaTHBIM OTABIXOM, YCUJIUTh
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KOMIIOHEHTBI PaBEHCTBa U ClIpaBeAJIMBOCTH B OpraHU3alyu OTAbIXa 1 03[J0POB-
nenus geredt [Skripkina, 2019].

C 2018 roga npeflycMOTpeH paHHMI cTapT NoAa4M 3asABOK — B HOsI0pe Ipe-
JBIOYIIero rofa, 4To o3BoJisAeT JJiA OPraHu3aTOpOB CBOEBPEMEHHO IIJITaHUPOBaTh
CBOIO J1eATeJIbHOCTh Ha OyAyIuii roJl. BBIOOp KOHKPETHBIX OpraHu3aliiil OTblXa
I cepTUdUKaTa Ha NoJIy4eHre BBIIJIATH Ha CAMOCTOATE/IbHYI0 OpraHU3alnio
OT[bIXa M 03/I0POBJIEHNs BO3MOXEH TOJIBKO IIPU YCJIOBHUY CBOEBPEMEHHOI'O y4a-
CTUA B Iofjade 3asBKMU.

3asABKU Ha OTJBIX HaNpaBJIAIOTCA Yepe3 IopTaJjl mos.ru, CoxpaHeHa BO3MOX-
HOCTb [TOJa4M 3asABJIeHU npu JuyHoM obpameHnu B TAYK «MOCI'OPTYP»,
COTPYJHUK yUpeXJeHUsA JINIIb [IOMOraeT BBeCTH JaHHBbIe B aBTOMAaTHU3UPO-
BaHHYI0 nHopmannoHHyw cucreMy (AUC) «JleTcKuii OTObIX», a 3asBJIeHHe
noanuceiBaeTcsA B OymaxHol popme. ITocraHoBseHrem No 56 npelycMOTpPeHO
1 perjilaMeHTHpOBaHO (QyHKIMOHNMpPOBaHNEe aBTOMaTHU3UpOBaHHOI0O Peectpa
rnoJiyvaTtesiell yCJIyr OTAbIXa U 0340pPOBJIeHHUsA (IIpefBapuUTeIbHOI0, OKOHYa-
TeJIbHOTO0), KoTophiii popmupyetcs B AUC «JleTckuil OTABIX» 1 HCIOJIb3YeTCsA
[AJIs aBTOMAaTHU3alluy U MOBBIIIEHNA 3aKOHHOCTU YIIpPaBjIeHUs B JaHHOU cde-
pe. Bayuep niu ceprudukaT Ha OTABIX U 03[I0POBJIEHHE TaKXe HalpaBJisgeTcs
B «JIMYHBIN KaOWHET» 3asBUTEJIA. 3aABUTEN, UMeiue cepTudukar, camu
3aKJII0YalT JOTrOBOP Ha OTABIX B TeyeHUU roga. B nesom, [ToctanosieHue No 56
oApOOHO perjaMeHTUpyeT Bce cTaquu Ipoljecca IpeJocTaBIeHuA yCIyru o
COLMAJIBHOMY OTZABIXY AeTel, MOBhIIIasA, TeM CAMBIM, IPO3PAYHOCTD YIIpaBIeHNA
B JaHHOU cdepe.

PaccmoTpuM npo6sieMsl KauecTBa CONMAaIbHOTO oTAbIXa B MOCKBe Ha npak-
TUYECKHUX [IpUMepax.

4. InarHocTnKa OTAbIXa N 03,0pOBNEHNA AeTell B TPYAHOM
XW3HeHHOWN cutyaummn B cncteme FTAYK «MOCITOPTYP»

B 2019 roay «<MOCT'OPTYP» npenoctasuia 24 700 noe3gok Ha OTABIX 3a CUET
Oroxera ropoga Mockssl 1 26 258 cepTudukaToB Ha OTABIX. Bcero ObLIO IpH-
HATO 52 802 3aaBseHui], Ho 1844 3aaBuTe A He BRIOpaid MeCTO OTJbIxa Ha BTO-
powm orare 3asaBku. B Teuenun 2019 rona Bce AeTU-CUPOTHL U JETU, OCTABIINXCS
6e3 nomneveHUs poAauTesiell, HaXoAAlNecA MO ONEeKOU, MONeuYnuTeIbCTBOM,
B TOM YHCJI€ B TPUEMHON MJIU MAaTPOHATHOU ceMbe ObLIM 00ecreyeHbl yCIyraMu
OTABIXa U 0370poBJIeHNsA. TakXke Bce eTH, HaX0osAlMecs B TPy AHOM XU3HEHHOHN
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CUTyaluH, HY pa3y He I0JIb30BaBIIMXCSA yCIYyrol OTAbIXa U 0340POBJIEHUA 3a
nocjeaHue 3 roAa, MOJYYNJIN JIBTOTHBIN OTABIX [Mosgortur...]. OCHOBHBIMU
HallpaBJieHUuAMHU oTabixa Obuin: Kpeim — 48,16%, [TpnuepHOMOpbe — 21,91%,
Mocksa u I[ToagmockoBbe — 17,2%, CeBepHbiti KaBka3 — 17,2%, Pecniy6iiuka
Benapycs — 4,19% [Avdeev, 2019]. IIpencrasutenu «MOCTOPTYP-a» Takxe
OTMeYaloT JOCTVPKeHHs B OpraHu3allii IIoAauyy 3asgBOK yepe3 3JIeKTPOHHBIN
nopTasi, 60JibllIoe KOJMYECTBO 6JarofapHocTel, OTCYyTCTBHEe 000CHOBaHHEIX
’kaj100, BOSMOXHOCTH [JIs OTAbIXa MaJIOMOOUJIBHBIX JIeTEH.

Jl71s peanbHOI OLIeHKYM OpraHu3alum OTAbXa 1 o3goposienus geteil B TXKC
paccMOTpUM TakXe IMyOJIMYHbIe OT3BIBBHI IIOJTydaTesiell COOTBETCTBYIOLINX YyC-
Jayr (poauTesieli, OEKYHOB JieTell), onyOJIMKOBaHHBIE Ha nopraje «OT30BUK»,
B coluasibHBIX ceTsax BKonTakTte u ®eticOyk B 2017-2019 rogax. MOHUTOPUHT
[IOKa3blBaeT HaJlM4yue HapeKaHu!l y IoJiydaTesieid yCyT.

[IpuBeem npuMepsl HanboJjiee TUIMYHBIX HeraTHUBHBIX OT3bIBOB (0pdo-
rpadusa U DyHKTyalys aBTOPOB COXpaHEHBHI, 3a MCKJII0UeHNeM HelleH3ypHON
JIEKCUKN):

HeckosibKo JieT Ha3aJ MbI IPOCTO NPUXOWJIM B YIpaBy, NKcaIn 3asABJieHHe
U NIOTOM TOJIy4asiu MyTeBKU Oe3 oueperneil U 6e3 HEPBOTpPENKU. A BOT Telepb
OpraHM30BaHa HacToAIlasA JIOBJIA IIyTeBOK Ha noprajie rocyciyr Mockssl. [Ipu-
MEpHO C cepeJIMHbI MapTa Ha pa3HbIX (popyMax CTaii cO3/1aBaTbCs TEMBI, Ilie
obcyxanack npejcrosmias kamnanus. [IpeiBapuTesibHbIe CIIMCKU 6a3 U jarepei
OpLTH BBIBelleHbI Ha calite «MOCI'OPTYP-a» Tosibko 3a 2—-3 gHA. JlaTel cMeH (J1a-
repsi) MOABUJIMCH MO3AHO BeyepoM 25 mapTa. C jjarepsamu 6610 IPOIIe TOYUTAIIH,
[IOCMOTpeJIU U BEIOpasin. A BOT ¢ ceMelHBIMU ITyTeBKaMU BO3HUKJIIO OYeHb MHOT'O
npo6siem. 26 mapTa B 10:00 Hauasioch 6pOHMpPOBaHNE JIBTOTHBIX yTEBOK. Y MeHs
¢ 10:00 go 10:45 Huuero He rpy3uJioCh, IOCTOSHHO BhIAABajach TO OLMINOKA, TO
HeT NOJKJIIOUeHUs K CEPBEPY, TO BooOIe Oesblil okpaH (gpyrue caiiTel paboTa-
JI HOpMaJIbHO). 3aliTU Ha NOpPTaJl OBLJI0 HEBO3MOXHO ([lake B 3JI€KTPOHHBIN
JHeBHUK). MHe noBe3sio, 6srke k 11:00 MHe yaasoch MoHMAaTh MyTeBKY B Jia-
repb. O4eHb CJIOKHO IPHUILIIOCh TeM, KTO XOTeJI eXaTh I10 CeMelHbIM IIyTeBKaM.
HanowmHto, uTo peGeHKy AOJIKHO ObITh OT 3 A0 7 JieT. Camoe yIUBUTEJIbHOE, YTO
nyTeBoK 1+1 u 1+ 2 npakTudecku He ObLIO. B 0cHOBHOM ObLIH 1 B3pOCJIBIN +
3 pebenka, 2 B3pocJbix + 4 pebGeHka. Bol MoxeTre cebe nmpeAcTaBUTh CEMBIO,
y koTopoil 3 (u naxe 4) pebeHKa OJHOBPEMEHHO NOMAaJal0T B UHTEPBAJI ¢ 3 110
7 net? f HeT. TOJIBKO eciy eCcTh IpHUeMHbBIe AeTH, HO /I HUX — CBOA KaTeropus
(cBos KBOTA Ha MecTa). B uTore, y 60JIbIIMHCTBA ceMell N0JIy4aaoch TakK, 4TO
ecTb 1-2 pebeHKa, MOAXOAIINE IO BO3PACTY AJIA ceMeHOI MyTeBKH, a ApyTrue
Jetu — ubo cTapiue, 6o Miafiie. M kak pasopBaThcs MaMe MexXay JeTbMH,
ecsu nana pabotaet? A 6a0ymKu-AeAylIKU B Hallle BpeMsA He 04eHb-TO XOTAT
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cuzeTh ¢ BHyKaMu. U noexath xoueTcs Bcell ceMbell. MHGopManysA o JONOJHU-
TeJIbHBIX IJIATHBIX MeCTax [OsBUJIACh TOXe OYeHb No3AHo. Ho ¢ TaknMu ieHaMu
MHOTHMe MaMbl OTKa3aJMCh OT 3TOM 3areu. Tak Kak 3TO HepeasibHO. Bo3pMeM
ceMblo ¢ 3 leTbMU (peasibHas cuTyanusa ¢ ogHoro Gopyma). Mame nosesJsio B3ATb
nyTeBKy 1+ 1 Ha cpenHero pebeHKa, HO Y Hee ecTh ellle ABOe JeTel: 2 rofa
u 11 ser. CiienoBatesibHO, MaMe NpHjeTcs JOIUIATUTD 3a MOe3[Ky, HalpuMep,
B I'estenxuk (Anbda) 24 302 py06. 3a crapiiero pebenka u 9152 py6. 3a MaJiblma.
Hroro: 33454 py6., 6e3 omiaTel JOporu (a ecju OHU 3aXOTAT B3ATh NaIy, TO ILUTIOC
emte 34 082 py0., utoro — 6oJsiee 70 Teicsa4 py6.). Hy BOT rae B3ATh Masioobecre-
yeHHOU (1 TeM 6oJiee MHOroJieTHOI) ceMbe 30-35 ThicAY py6.? Y o4eHb Ba’KHBIN
MOMEHT. B 60JIBIIMHCTBE IAaHCHOHATOB,/JOMOB OT/bIXa JJI1 ceMel HeJib3s I0eXaTh
¢ IeThbMU A0 3-X JIET, T. €. B3ATh UX C COOOU Jaxe 3a feHbru. Kyaa moypkHa MamMa
JleTb CBOEro rofoBajoro pedeHka?

OpraHu3zanus oTIpaBKu poAuTesieil 1 getell B MecTa otapixa y «MOCIOPTYP» —
6e306pa3Has! Mbl e3AMUJIM OTABIXaTh B 3TOM IOy IO JIbTOTHOU IyTEBKE B MaH-
cuoHaT. BpeMsa BbUTeTa 13 Mocksbl, pelic Ha calite «MOCI'OPTYP» Ha uadop-
MalMOHHOH cTpaHulle OblIM HeBepHBbIMU! IIpu obpalieHnuu K onepaTopam o
TesleOHy, OHU caMM He MOTJIM HU4ero noscHuth. CaMa nmyTeBKa y Hac ObLia
¢ 11 mrona. Tak BOT nmpuiieTesd Mbl B AHamny B 23 4aca 3TOU AaThl, a 3aceJsiu-
such yxe B 00.30 12 urosa! IIpoury mMeTb UMeTh BBUAY, YTO Y MHOTHUX OBLIA
JOTIOJIHUTEJIbHBIE IIJIaTHhIE IIyTEBKHU, AaJjieKo He femeBsle. f 3a 16-71eTHI00 J0Yb
3artaTuiia 54 Teicayn! A mpo oTObITHE M3 MAHCHOHATA B KOHIIE OT/IbIXa — BOOOI1Ie
oThenbHas necHsa! Hac, OTApIXal0MMX IO 3TUM ITyTeBKaM npuMepHOo 120 yesioBexk,
paspenuy Ha 5 rpymm. O pedicax M BpeMeHH BbLJIeTa HaM COOOIIUIN 3a CyTKu!
JlBe rpynmsl oTHpaBsssM B MOCKBY He U3 a’pornopTta AHambl, a u3 KpacHomapa,
KyJa MaJioJIeTHHe [IeTKH, feTU-UHBAJIN/Ibl eXajiu Ha aBTo0yce 4,5 gaca!!! OTo He
usaeBatenbcTBo?! I'me-To B kommeHTapusax oT «MOCI'OPTYP» s Bufena «onpas-
JlaHue», 4TO 3TO OBLJIO CBA3AHO C IepernoJjiHeHreM aspornoprta AHanbl. [losyua-
ercsa, <MOCI'OPTYP» coBepilieHHO CJIy4yaiiHO BCIOMHMUJI, YTO HAJO JIIo/iel Be3TU
JIOMOH. .. 3aBeJoMO ObLJI HEM3BeCTeH 3TOT (PakT. A Bce moueMy? A IIOTOMY 4YTO
«MOCI'OPTYP» skoHommJ1! 3a G1JIeTs Ha caMOJIeT [0 ONOJIHUTEJIbHOM Ty TEBKe
MBI, B O0IIel CJIOXKHOCTH, oTAanu 20 TeicA4! A Hac NepenpasJisiid YapTepHBIMU
peticamu! Haxusunucs? Mosoansl! Tam rje JbroTHble MyTeBKU, TaM U ciepeM
¢ JiroAei, 4ToObl )XKU3Hb MaJIMHON He Ka3asachk! Maso Toro, 4to ciepem, Tak
U Tou3jieBaeMcs elle Haj HuMmu!!

Kopoue, oueHs criopHas U cJIoxHas cutyanusa. C 0JHOIH CTOPOHBI, OTPOMHOE CIIa-
cubo rocyaapcrBy 1 MI'T 3a TO, 4TO JIBIOTHBIE TyTEBKU €CTh, YTO HEKOTOPbIE J1eTU
BCe-TaK{ CMOT'YT II0eXaTh ¥ OTAOXHYTh JIeTOM. XOPOIIOo, YTO NOAATh 3asBJIeHHe
U TOJIyYUTh cepTUGUKAT MOXHO He BBIXOAsA U3 Aoma. [Ipu 3ToM, KOHEYHO, BCe
MpeKpacHoO MMOHUMAIOT, YTO 0OecrnevyuTh NyTeBKaMH BCeX XKeJIalolnX HEBO3MOX-
Ho. Ho opranusanus npouecca nojydeHus nyTeBok — cufenue 3a [1K B TeueHue
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HECKOJIBKUX 4acoB — O4eHb HeyfoOHasA. [IoMHI0, KaK JIOBMJIA CeMEIHYI0 IyTeBKY
(1+1) 2 roma Hazafg — 3T0 He3abbBaeMo. Oberanu BEUIOXUTH myTeBku B 10:00, HO
y meHs Ha [IK myTeBKU cTamm NOABJIATHCA TOJIbKO 6srke K 17:00. Ho Kak ToJIbKO
51 BBIOMpasia MOAXOAANMI BapUaHT, BCe TYT e CJIeTasIo U IPUXOAUIOCh HAUMHATh
cHavasa. B urore s cMorsia noiMaTh myTeBKy 6trke kK 01:00 cieyronux CyTOK.
To ects, a cupesna 3a I1K 6osee 15 yacos!!! Ho A nosyunsia myTeBky. HekoTopbie
cujiesiu JoJjIbllle Y HUYero He cMorjiu noiimMars. Cyfs no undopmarnuu Ha Gopy-
Max, 3a 9TU 2 roga HU4ero He u3aMeHuocb. Kpome toro, 4to paHslie cepTudukaT
MIPUXOWJI cpa3y (B KpaliHeM cjiyyae Ha CJIeAYIOMIUH 1eHb), a B 9TOM rofy (maxe
MIpY IPaBUJIbHO 3aI0JIHEHHBIX I0JIAX U NOATBEPXKAEHHBIX JIbFOTax) — B TeYeHUe
15 pabouux aneil. Te, koMy npuuiocs cbe3guth B «MOCI'OPTYP», roBopAT, 4TO
TaM COTPYAHUIIBI CTapaloTcsA paboTaTh OYeHb ONepaTHUBHO. B mepBbie JHU ObLIT
OTrPOMHBII HAIJIBIB JII0/Iel], a TOTOM Bce BOMpocH pemtanuch 3a 10-20 muH. OdyeHb
Hazewck, 4To «MOCI'OPTYP» npuH:AI BO BHUMaHMe MTPO6JIEMBI IPOILIBIX JIET U,
[10-BO3MOXHOCTH, YCTPAHUJI UX.

OTo U3AeBaTesbcTBO HaJ JoAbMu. Coop fetelt i BeuieTa B 02:00 («KemuyxuHa
Poccun»), 03:00 («Kumnapuc», «Xemuyxuna Poccun»), 04:30 («OJIMMITUEL]») —
BCE JIIA JIETEA! A y OOJIBIIMHCTBA pOAUTEsIeN HEeT MALIMHEL — IIATH 3a Takcu!
V>xe Ha MHOrux opyMax MUILYT, YTO HEKOTOPBIX AeTel He MyCTUJIU B Jlarepb
U3-3a OTCYTCTBUA KPYIJION IeyaTu Ha crnpasBke 079, a B IKoJie HET KPYTJIOU
nevaTtu Bpayva!!! B mkoJsie — MeficecTpa 1 y Hee HeT neuatu!!! Takxe TpeOyioT
pe3yJIbTaThl aHAJIN3a Ha SHTepoOuo3 AJIA BCex, Aaxce ecau HeT 6acceiiHa (Cpok
ropHocTu cupaBku — 10 gueir). [IpuyeM pe3ysibTaThl aHAIN30B (3HTEPOOMO3
U 51/T) NMOYeMy-TO JOJIKHBI OBITh BrrcaHbl B ¢dopmy 079, KOTOPYIO MoJydyaeMm
B IIKOJIe, HO IIKOJIa aHaJIU3bl He JiejlaeT U 03TOMYy He MOXeT ux Bnucatb! Ha
ropsiueli JIMHUU CUJAT COBEPIIEHHO HEKOMIIETEHTHbIe COTPYAHUKY, KOTOPHIE BO-
o011[e He CJIBIIAT BOIIPOCOB U He MOT'YT TOJIKOM OTBETUTh HU Ha OAUH Bompoc. [To
CpOKaM AeHCTBUA CIPABOK U Pe3yJibTaTaM aHAJIM30B TOXE camMoe — Be3Jie pasHas
nHbopManus.

Pabotana B narepe «KemuyxuHa Poccun» ot «MOCI'OPTYPa». Cama opranu-
3alMA OueHb IIJIoXasA, HOMep pelica cKasaju 3a JeHb A0 BblIeTa, coOMpaloTcs
JeTu 3a 12 yacoB 10 BbLJIETa — 3TO OUeHb TAXKeJIO AeTAM, IOCTOsHHBEIEe Ouepe/iy.

B 0oT3bIBaxX MOXHO BBIAEJIUTH NTP0OaeMbl 0QOPMJIIEHNUA 3aABOK B 3JIEKTPOH-
HOM BH/ie, OPraHU3alMOHHbIE BOIIPOCH IIpoe3/ia K MecTy OTAbIXa U HelopaboTKU
[IPaBOBOI'0 PeryJIMpPOBaHUs, CBA3aHHBIE CO CJI0KHOCTBI0 COBMECTHOTO OT/bIXa
B CeMbe BMecTe C JeTbMU PasHoro Bo3pacTa. KineHThl CKJIOHHBI OOBUHATH Op-
raHu3aToOpoB OTAbIXa B HEYMECTHON 3KOHOMUU, U3-3a KOTOPOU peasn3yeTcs
HEBBITOAHBIN (popmat, HeyqoOHbBIe pelichl. ConyaabHbIN 3 GEKT JIbroTHOrO OT-
JbIXa CHIDKaeTcs.
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PesysbTaThl KOHTEeHT-aHanu3a 230 yHUKaJIbHBIX OT3BIBOB KJINEHTOB I'O-
cymapcteeHHOro yupexaeHus T’AVK «MOCI'OPTYP» o noBoay coaepXaHus
U KauyecTBa COLMAJIbHBIX YCJIYT IpUBeleHbl Ha pUCcyHKe 1. B 1jesom, 4ncio
HeraTUBHBIX OT3BIBOB CHMXXAaeTcs, U Takke HEOOXOAUMO yUUTHIBaTh, YTO He-
raTyUBHbIE OT3BIBHI Yallle MyOJINKYITCA B COIMAJIbHBIX ceTAX. OQHAKO XaJIo0kI
noJiyyaTeJsiell yCjIyT [IOKa3bIBalOT cjiabble MecTa B OpraHM3aluu COL[AAaIbHOIO
OT[IbIXa.

PucyHok 1. OT13biBbI kieHTOB TAYK «MOCITOTYP» No noBojy cofepXXaHust 1 KavecTsa
yCAyr No OTAbIXy 1 03g0poBaeHuto geten B TXC B 2017-2019 rogax
B COLMAsIbHbIX CETAX
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W 10/I0XUTENbHBIE W oTpuLaTeNbHbIe HeMTpaﬂbe\E

McmoyHuK: cOBCTBEHHbIE pe3y/bTaTbl NCCIeA0BaHNI aBTOPOB.

CHIXeHMe HeraTUBHBIX OT3bIBOB MOXHO 00BACHUThH COBEPIIEHCTBOBAHNEM
3JIEKTPOHHBIX IIpoLieyp 0pOpMJIeHNsA 3a8BOK, C OJHOI CTOPOHBI, U POCTOM IIO-
HUMAaHUsA 2JIEKTPOHHOH IIpoLielyphl CO CTOPOHBI I'PakJaH.

Ha pucyHke 2 nmpuBefeHa TeMaTUKa HeraTUBHBIX OT3bIBOB B 2019 ropy.
(B HEKOTOPHIX OT3BIBAX XaJIOOB! OBLIM Ha HECKOJIbKO TeM). OTMeTHuM, 4TO OC-
HOBHble HapeKaHNs BBI3BIBAIOT OpraHMU3allIOHHbBIE BOIPOCH], a TaKXXe BOIIPOCHI
B3aumoyeticteusa ¢ TAYK «MOCI'OPTYP», ocyiecTBIsseMOro B 3J1eKTPOHHOM
dopwmare.
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PucyHok 2. PacnpegeneHue no TemaTiike HeraTMBHbIX OT3bIBOB K/IMEHTOB
FTAYK «MOCIOPTYP» no noBoAy COAepXaHusa 1 KayecTsa ycnyr
no oTAbIXy 1 03g0poBneHunto geteli B TXC B 2019 rogy

oprarusauvorrsie sonpoces I 22
snewporas ovepens [N 11
nponyck cpokos I 5

anbTEPHATUBHLIE BUAL OTAbKA || 4

npobaema COUetaHs NNaHTHoro
1 ECNAATHOTO OTAbIXa - 4

ConpoBoXgeHve fetedi g noesgkax L 4
apyroe [ T

0 5 10 15 20

25

McmoyHuk: cobCTBEHHbIEe pe3ynbtatbl nccnesoBaHMm aBTOPOB.

PucyHok 3. PacnpegeneHune no TemaTiike NoJIoXXUTE/IbHbIX OT3bIBOB K/IMEHTOB
FTAYK «MOCIOPTYP» no noBoAy COAepPXaHWNsA N KavecTsa ycnyr
no oTAbIXy 1 03g0poBneHuto geTel B TKC B 2019 rogy

LOCTYHOCTS OTAbha@ Ha Mope | 1
accopurementrocmemy L 2
BHAMATE/IbHOCT MepCOHana rocimy, S
BUMaTenbHOCTL nepcoHana «MOCTOPTYP» _ 3

MicmoyYHUK: COBCTBEHHbIe pe3y/bTaThl CCIeA0BaHUI aBTOPOB.
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[TosoxxnTesbHbIE OT3BIBBI CBA3AaHBI C BHUMATEJIbHOCTBIO IEPCOHAJIA, Ba-
PUAaTHUBHOCTBIO OTJbIXa M AOCTYIIHOCTHIO OTABIXa y MOps — B JaHHOM cCJIyyae,
MIOJIOKUTEJIbHBIE OT3bIBBI KJIMEHTOB COBNAJAIOT C MyOJIMYHBIMU JeKIapanusamMu
noctmxennii TAYK «MOCI'OPTYP» (pucyHok 3).

Htak, co CTOpOHHI oJTy4aTesiel COLMaJbHOTO OTAbIXa OOJIBIIMHCTBO Xaji00
CBA3aHO C OpraHM3alMOHHBIMU MOMEHTaMU U yCJIOBUAMMU OTAbIXa. [[J1A OLleHKU
po6JieM U xkajio0 ObLI IPOBe/ieH SKCIIePTHHIH 0Ipoc. DKCIepPTHBHIH OIIpoC PyKo-
BOJAIUX pabOTHUKOB JlermapraMeHTa KyJIbTypsl roposia MockBsl (7 4eoBeK)
ObL1 poBefeH B HosAOpe 2019 roga Ha koHbepeHuu «MHAyCTPUA AETCKOTO
II0JIE3HOI'0 pasBuBawllero orasixa» — KUAIIPO.

[To MHeHuI0 3KcnepToB, AeATesibHOCTh AYK «MOCT'OPTYP» yinyumaerca
1 OyJeT COBepILIeHCTBOBAThCA TEXHUYECKU B JaJIbHEHIIeM, YTO OTpa)xaeTcs
B CHW)KEHMU Xkajio0.

CJ105KHOCTb BBI3BIBAIOT IIPOOJIEMBI He OpraHU3allIOHHOI0 XapaKTepa, a CBs-
3aHHBIE C IOPAAKOM NIpeJoCTaBJIeHN BO3MOXHOCTH COLIMAJIbHOTO OTABIXA. OTU
npo61eMbl OTPakeHHbl B ka00ax KJIMEeHTOB Ha coueTaHMe IJIaTHOTO U OecriaT-
HOTO OT/IbIXa, BO3MOXHOCTHU COMPOBOX/IEeHUA JeTell, mpobjeMbl CpoKoB. XKaiob
OT KJIMEHTOB Ha 3Ty TeMy MeHbllle, HO OHU He COKpallaloTCs.

[To MHeHUIO 3KCNEePTOB, MPOOJIEMBl COL[UAJIBHOTO OT/IbIXa 3aKJII0UAI0TCA
B OlpeJieJIeHNN HYXIAIoMMUXCcA U coOII0IeHuN OuepeJHOCTH Ha MOJIyYeHU!n
JIBTOTHOTO OTABIXa. 6 U3 7 5KCIEepTOB CUUTAIOT, YTO JajieKo He Bce HyXAalo-
myecs AeTu — xurtean MOCKBEI, 00ecleunBaeTcss OTABIXOM U 0340POBJIEHHEM
¢ HajaJsexalel nepuoAu4YHoCTbi0. OT4acTU 3TO CBA3AHO C NIpobjeMaMU BbI-
SIBJIEHUSA JIeTeN B TPYAHOU XKMU3HEHHOU cutyanuu (5 dKCIepTOB OI[eHUBAIOT
CHCTeMY BBIABJICHUA JieTell HeraTuBHO). Takoke 9KCIepPTHl, B LIeJIOM, He CUnTa-
0T KOPDPEKTHOM CUTYyaluIo, TP KOTOPOH 3asBUTENIb, paHee He TOJTyYMBIINN
OecriaTHBIN OTABIX, BBIHYK/JIEH 3aHOBO Y4acTBOBAaTh B 3aBOYHON KaMIIaHUH,
6e3 coxpaHeHUs mpuopuTeTa B ouepeau (6 U3 7 5KCIEpTOB).

CriemoBaTtesibHO, Npolieiypa IpeJoCTaBJIeHUA OTAbIXa U O3[0POBJIEHUS
aereii B TXKC B ropoae Mockse fospkHa ObITh JopaOoTaHa. DKCIePTHl CYUTa-
I0T BO3MOXHBIM BBeJleHle aBTOMaTH3UPOBaHHOM KPYIJIOTOAUYHON oyepeau,
BHeJIpeHHUs OOIeCTBEHHOT0 KOHTPOJIA, OsIBJIeHNEe BO3MOXHOCTH [TOCTaHOBKU
B ouepe/b B OKCTPAOpANHAPHOM NopsakKe. BaskHol npo6yieMoii sKcriepThl Ha3bl-
BaloT HegocTaTOYHOCTh B3auMoecTBusa 'TAYK «MOCI'OPTYP» u conpaJbHbBIX
PpabOTHUKOB, KOTOpble NOAUMHAIOTCA ApyroMy JlenaprameHTy. CoBMecTHas pa-
60Ta no3poJsma Obl yIy4dlinTh NHGOPMUPOBAHKE U IOMOIIb KJIMEeHTaM B ToJavue
3asABOK B YaCTHOCTH.
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5. BbiBOAbI

[TpuMeHeHVe HOPM OpraHU3alMy OTABIXA JAeTell B TPYAHOU XU3HEHHO! CUTYa-
1 B MoCKBe CBSI3aHO € pAAOM MpobyieM.

OpraHuzaroHHble Ipo0JeMbl, CBA3aHHBIE C 3JIEKTPOHHON 3asABKOMU, CHU-
karT 3PpHeKTUBHOCTh MOJyYeHHs COIMAJIbHBIX YCJIYT HyXAatomumucs. [To-
PAMOK MPeNOCTaBJIEHNs YCJIYT He YYUTHIBAeT MPOOJIEMBI C JOCTYIIOM K 3JIEK-
TPOHHBIM ycJiyram. PazHooOpa3Hble 3JIeKTPOHHBIE YCITYTY IPU3BAHBI YIIPOCTUTD
TpoLeaypy Moiavyu 3asiBJeHNs, OJHAKO Ha MPAKTUKeE MOSABJIAIOTCA CJIOKHOCTHU
JApyroro xapakrepa. Kpome Toro, 3aABuTesiAM MOXeT He XBaTaTh JINYHBIX KOH-
cyJIbTalui.

OO0muMU MOMEHTaMU B 9KCIEPTHOH OlleHKe 1 aHaJIK3e OT3bIBOB ABJIAIOTCA
npo6GJieMsl onpejiesieHus oTpebHoCTell B OTAbIXe (HampuMmep, B xajobax OT-
MeuaroTcs MpoOJIEMBI MTOJyUeHUs OTAbIXa B MaJOUMYIIUX CEMbSX C AeThbMU
Pa3HBIX BO3PACTOB, a C TOUYKH 3PEHHU SKCIIEPTOB — 3TO MPOOJIEeMBI ONpeesIeHus,
BBIsAABJIEHNSA JeTell B TPYAHO! XU3HEHHOU CUTYyaI[UU B I1eJIOM).

Ha ocHoBaHUM BBIJIeJIEHHBIX IPOOJIEM MOXHO MpeJIOKUTh HalpaBJleHUsA
yJIydIlleH!s OpraHu3aluy OTAbIXa U 03J0POBJIeHNsA AeTell B TPYAHOMN XU3HEH-
HOU cUTyaluu:

1) [IpoBeeHre MOHUTOPHUHIA MOTPEOHOCTEN B CONMAJIBHOM OTJBIXE, B TOM
YyucJie 1Mo pe3yjabTaTaM MHQPOPMAIMU OT COIMAIbHBIX PAaOOTHUKOB, OIeH-
KU U CaMOOILIeHKH TpeAbIAYIIero orabxa. MOHUTOPUHI MOXeT BKJIIOYaTh
TICUXOJIOTMYECKYI0 AUArHOCTUKY 10 MOBOAY HEOOXOOUMOCTU U IpexIoy-
TUTEJIbHBIX OpM, peKOMeHJallluy U MOXeJaHus [0 MecTy U crnocoby op-
raHu3anuy OTAbIXa 1 03[J0POBJIEHU KOHKPETHOTO pebeHKa. DTO MO3BOJIUT
YCUJINTD af[pECHOCTH COLMAIBHON MOJIIEPKKH.

2) ®opmupoBaHUEe 3JIEKTPOHHOTO NMpodusia pebeHKa B TPYIHON KU3HEHHOM
cutyanuu B MHGOPMAI[MOHHOMN CHUCTeMe, KOTODBI MO3BOJIMJI OBl BECTU
y4eT JOKYMEHTOB U O4epeHOCTU IOJIyYeHUs JIbITOTHOTO OTAbIXa, JOIMOJI-
HUTeJIbHbIE CBEJIeHNs, B TOM 4YKCJIe U 10 UTOraM MOHUTOPUHIa MoTpebHo-
CTeH B COLUAJIBHOM OT/IbIXE.

3) Pa3BuTHe B3auMOAEHNCTBUA Mex 1y JemapraMeHTOM KyJIbTYpHI U Jlenmapra-
MEHTOM Tpy/Ja U COITMaJIbHOMU 3aIUTHI, a TaKXXe BO3MOXHO U JlenmapTameH-
TOoM 00pa3oBaHusd, 10 OpraHu3ally COIIMAJIBHOr0 OTbIXa JeTell. Baumo-
JelicTBUe JOJIKHO obecrieurBaTh He TOJIBKO OOHOBJIEHUE aKTyasJbHOU WH-
dopMmarmy o HyKJaIIUXCsA, HO U BIABJIEHKe Ipo0JjieM, paclpocTpaHeHne
nH@OpMaNU O BO3MOXHOCTSX.
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[ToMuMO OpraHU3aIMOHHBIX IpeJIoKeHN, He00X0UMO 00paTUTh BHUMA-
HHe U Ha COBEpPIIEeHCTBOBaHNE MPAaBOBOU OCHOBHI COIIMAJIBHOTO OT/ibixa. Ilepe-
CMOTpP MOXET KacaThCs BO3pacTa MpegoCTaBJIeHNs Pa3IMUHbIX KaTeropuil my-
TEeBOK, paclIMpeHusA BO3MOXHOCTeH NpeJoCcTaBJIeH!s cepTU(PUKATOB JJis ceMeit
C I6TbMH, He TOJIBKO B TPYAHON XXKN3HEHHON cuTyanuu. ¥ MOCKBE Kak CyObeKTa
(enepanuu ecTb paBo NPeJOCTABJIATH JONOJIHUTEJIbHBIE COLaIbHble FapaHTUN
1 Ha 3aKOHOaTeJIbHOM yPOBHE PaCUIUPUTh BO3MOXHOCTD MOJIyYeHHUs COMasib-
HOU IOMOIIH.

PacmupeHrie BO3MOXHOCTEN COLMAJIBHOTO OTABIXA I[eJIECO00PAa3HO CBA3BI-
BaTh C 00IIeCTBeHHBIM KOHTPOoJieM. [IoTpeGHOCTh B COIMaIbHOM OTABIXE MOXET
BO3HUKHYTh HEOXUIAHHO, [JIA peabuIUTal1y, pellleHNs HeOTJIOXKHbIX IPobJieM.
OTO MOXeT OBITh U TPYAHOE COCTOsIHME caMoro pebeHKa, KorjJga HeoOXoauMOo
NpeIoTBPaTUTh AeBUalMIo, cyunuf. JeiicTByouas MoAesb COLMaJIbHOTO OTAbI-
Xa BO3MOXHOCTbD MOI0OHON CUTYaIMU MpaKTUYeCcKu UTHOpUpYyeT. Paciipenue
nepeyHs nojydyaresiel COIMaJbHOI0 OTAbIXa MOXeT OBITh TaKXe 3a cueT JAeTel,
BPEeMEHHO OKAa3aBLINXCA B 3aTPyAHUTEJIBHOM IIOJIOXKEHNU, HallpuMep, o Mpu-
YUHe MoXapa B Xkusuile, 60je3Hell pOACTBEHHUKOB U JP., C YIeTOM BO3MOXHO-
CTell perrnoHaJIbHOTO OI0/[)KeTa 1 B paMKaX JIONOJIHUTEIbHBIX Mep COLUaJIbHO-
ro obecreueHus, MpeIOCTABIISIEMBIX PETMOHOM. B ToXe BpeMs oOIeCcTBEeHHbIN
KOHTPOJIb, B TOM 4HCJIe, C yUacTHeM, HallpuMep, JellyTaTOB BHy TPUTOPOJACKOIO
MYHUIMIIAJIBHOTO 00pa30BaHMs, MMO3BOJIUT CHU3UTH 3JIOYIIOTPebJIeHusA B Bpe-
MEHHBIX U BHEOUEPeqHBIX CITydasx.

Yka3zaHHble Mepbl MOT'YT OBITh Peajl30BaHbl IyTEM COBEPIIEHCTBOBAHUA
BHYTPEHHUX HOPMaTHBHBIX JOKYMEHTOB JlenmapTaMeHTa KyJbTyphl ropofa Moc-
kBHI. Takxe B paMKax CBOUX ITOJIHOMOUUH JlemapTamMeHT KyJIbTYpPbl MOXET IOA-
TOTOBUTH MIPeII0KEeHNA 10 HOPMAaTUBHBIM akTaM ropoga MOCKBEI, B YaCTHOCTH,
[ToctaHossenuio IIpaBurtesibecTBa MockBsl No 56-I1IT «O6 opraHusamuu OTabIxa
1 O3[I0POBJIEHUS JleTell, HaXOAIUXCA B TPYJAHOU XKU3HEHHON CUTyalUun», TAe
MO>eT OBITh IPeTyCMOTPEeH MOHUTOPHHT U 00IIeCTBEHHBI KOHTPOJIb.
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THE FEATURES LEGAL REGULATION OF MEDIATION
IN BELARUS AND POLAND: A COMPARATIVE LEGAL ASPECT

Abstract

Goal - this article’s main goal is to provide the differences in the legal regulation
of mediation in the Belarusian and Polish legislation, taking into account the iden-
tification of comparable comparison criteria, and on their basis to determine the
possibility of borrowing of certain rules.

Research methodology — the author focuses on the application of comparative ju-
risprudence as a comparative method of cognition of mediation, in general, and
its method of normative comparison by formal legal analysis, in particular. This
allowed to identify the unique, typical, general and special in the legal regulation
of mediation in the legislation of Belarus and Poland.

Score/results — the article includes several sections where based on comparison of Bela-
rusian and Polish legislation the most essential aspects of mediation institution are
disclosed: sources of legal regulation; the field and grounds of mediation application;
issues of conclusion and execution of mediation agreement. As a result, the trends of
legal regulation of the institution of mediation in Belarus and Poland are revealed.
Origindlity/value - the article is the first comparative legal study of the legislation
of Belarus and Poland on mediation, has theoretical and practical significance, and
contains author’s generalizations and conclusions.

| Key words: alternative dispute resolution, agreement to use mediation, compa-
rative law, conflict, dispute, mediation, mediator, mediation agreement.
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HATATbA BECELIKAA

1. BBegeHune

Mepuanus B COBpeMeHHOM MHpe — OJJHa U3 Haubojiee BOCTpeOOBaHHBIX GOPM
aspTepHaTUBHOTO paspelieHus cnopos (fanee: APC). OgHako B OOJIBIIMHCTBE
rocyAapCTB MHCTUTYIIMOHAJIbHYIO (POpMY 1 HOPMATHUBHOE 3aKpelJieHe OHa IIpu-
obpeJia He cpa3sy. Ee nosByieHne — cBoeoOpa3HbI OTBET I'paX1aHCKOro o0IecTBa
Ha HeCcII0COOHOCTh roCcyJapCTBEHHON CUCTEMBI IPaBOCy AU IPeJOCTaBUTh afeK-
BaTHYI0 cyAe6Hy1o 3amuTy. C 3Tol npobyeMoil N3HAYaJIbHO CTOJIKHYJIUCh CTPaHbI
C COCTA3aTeIbHOM CHCTEMOM CyAONpPOM3BOACTBA, IJle eperpyXeHHOCThb CyA0B
[IOpoJnJIa HeraTUBHbBIE [10CJIeICTBUA. AKTUBHOe pasButue gopm APC, o cytu,
cTajio «MapKepoM» YPOBHA JAeMOKpaTu3auuu obmecTBa. [TocTeneHHO akIjeHT
C HeOOXOAVMMOCTY CHITKeHMs Harpy3KU Ha rocyJapCTBEHHBIE Cybl B KAUeCTBe
[IepBONPUYMHEI Pa3BUTHA NMHCTUTYTa MeUaLMX CTaJ CMeLaThCs, ¥ Ha ePBBIA
IIJIaH BHINIIM OYeBUAHBIE ee IPpeNMYIIecTBa 10 CPAaBHEHUIO € I'OCyJapCTBeHHBIM
npasocyaueM. Tem He MeHee OTCYTCTBHE a[leKBaTHOTO 3aKOHOIaTeJIbHOTO pe-
I'yJINpOBaHUA MeJUaly CTAHOBUTCA OOHUM U3 (PaKTOpPOB, CepXKUBAIOIINX ee
axkTUBHOe pa3ButTHe. Tak, B nokjane Komuccun EBponerickoro napjamMeHTta
HeoOX0AMMOCTh 3aKOHOJaTeJIbHOTO peryJiMpoBaHuA Meaualui 000CHOBBIBAETCA
CTpeMJIEHHEM CO3J1aTh «IIpeICKa3yeMble IIPAaBOBbIE PAMKW» [JIs1 MOTEHIINAIbHBIX
cTopoH cropa [Report..., 2016: 11]. DToMy mpolieccy B OOJIBIIMHCTBE CTPaH
IIpe/iliecTBOBaJl Iepuo i HaKOIJIeH!s [IPaKTUYeCKOro OIblTa NpUMeHeHUs Me-
Auanuy, KoTopas, ABJIAACh YaCTHON MHULIMATHUBOH, (GaKTUUYeCKU HaxoAuJ1ach
BHe IIPaBOBOIO I0JIA U He Nojyjlexasla perjiaMeHTaluu.

BmecTe ¢ TeM MHCTUTyaIU3anysa Mequalii B TOCyJapCcTBaxX OCyIIeCcTBIIA-
eTCsl I0-pa3HoMy'. DTOT mporiecc 0XBaTUII U cTpausbl ObiBinero Coserckoro Co-
103a. B Pecnybnuke Besnapycs B 2013 rofy ObLI IPUHAT cHel[dasIbHBIN 3aKOH
[Zakon..., 2013]. [Ipu 3TOM TpeIOJIarajoch, YTO €ro MPUHATHE YCUJIUT pas-
BUTHE Meaualuy, OAHAKO OIBIT ero peaju3aluy B TeueHNe NoCcJIeJHUX eCTU
JeT AeMoHCcTpupyeT oopaTtHoe. B Ilosbmie cynebHasA nponeaypa nocpegHude-
cTBa nosAsuiiach emje B 2005 roay ¢ NpuHATHEM 3aKOHAa O BHECEHUHU Iolpa-
BOK B I'padicdaHckuti npoyeccyavHolii kodekc (masnee: I'TIK Ioswwu) [Ustawa...,
1964].

l'eorpaduueckas 6;1u30cTh Besapycu u Ilosibinm, cxoqHOe PaBOBOe HacJie-
Jue, BOBJICYEHHOCTh B MHTErPAaIlMOHHBIE ITPOLIeCChl M BO3pacTalolas pojb Meaua-
I[MY B yperyJIMpOBaHUM IHPOKOro Kpyra IpaBOBLIX U HEIIPABOBBIX KOH(JIMKTOB

1 O mopensax npasoBoro pexumMa Meguanuu cM. Eliseev, 2013: 19.
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IIpe/ICTaBJIAIOT MHTEpeC AJI CPaBHUTEJILHOTO [IpaBOBEIeHN A, TaK KaK BHeApeHue
dopMm APC He [OJKHO OCYIIECTBJIATHCA 0e3 aHaIM3a MHOCTPAHHOTO OIIBITA,
a Takxe yyeTa HaIlMOHAJIBHOI'O MEHTaJIUTeTa.

B HacTosmeli craTbe Ha OCHOBE BblJIeJIeHHS COIOCTaBUMBIX KpUTepHeB CpaB-
HeHW BBIABJIAIOTCA pa3jivyuA B IPaBOBOM PeryJIMpoBaHNN Meauanuu B 6esopyc-
CKOM U IIOJIbCKOM 3aKOHOAATeJIbCTBE, 1, YIUTHIBAA ee 00beM, aBTOP OCHOBHOE
BHUMaHMEe COCPeoTauMBaeT Ha aHaJIM3e HOPMAaTHUBHBIX IIPABOBBIX aKTOB IIO
HauOoJiee CyI[eCTBEHHBIM acleKTaM Mequaliiu.

2. IcTouHUKNM MpaBOBOro peryampoBaHnda Mmeanaunn

B 1995 rony B Ilosbie 6b11a co3aaHa Pabouas rpynmna 1o BHeApeHHIo MeAualiu,
Ha 6a3e KOTOpoi B mocJjefyomemM obpazoBasicsa [TobCKUi HEHTP Meaualuu.
B 1997 roay memuanus Obljia BBeJleHa B Yeos10@Hbill kodekc [Wrébel, 20071,
a BHeceHue usMeHeHuii B 2005 roxy B I'TIK ITostsiiu O3BOJIMIIO IPUMEHSATD ee
1 10 TPaXAAHCKUM CIIOpaM, B TOM 4YHCJIe KOMMepUYecKuM, ceMelHbIM U TPYIO-
BeIM. Kpome Toro, mpaBoBoe 3aKkperjieHne MoJyuYujId OCHOBAaHUA Mequaluu,
TpebOBaHUA K MeUATOPY, MIPUHITUIIB MeIUALUH, TPAaBMUJIa O BO3HATPAXIEHNN
MeauaTopoB, TpeOOBaHUA K COJIEpXaHUI0 XoAaTalicTBa O MeAualiu, ycJjo-
BUs, IPU KOTOPBIX CYJIbI MOTYT IlepeflaBaTh JIeJI0 Ha Mequaluio, a TaKXe ee
npouenypa. B 2016 roay BCTynua B cujly 3aKOH O BHeCyAeOHOM pa3penieHuun
MOTPeObUTESIbCKUX CIIOPOB, pa3pabOTaHHBIN B LEJIAX peayu3anuu JJupeKTUBbI
2013/91/EU [Ustawa..., 2016]. B Hem onpefeJieHbl 00513aHHOCTU CyOHEKTOB,
YIIOJIHOMOYEHHBIX BeCTH BHecyJeOHoe MPOU3BOACTBO 10 pa3penieHulo noTpe-
OUTEJIbCKUX CIOPOB, MOPAAOK BeJIeHUs PeecTpa TAKUX JINL], IPUHIMIIBI IPO-
nenypel. HopMel 0 Meauanuu BKJIIOYEHBI TaKXXe B Y20JT08HO-NPOYECCY ATbHbL
KodeKc, Y20/108HO-UCNOTHUMETbHBLL Kodekc, Kodekc admMuHucmpamugHoezo cydo-
npou3eod0cmaea U B 3aKOH O MPOU3BOJCTBE IO JiejlaM HeCOBepIIeHHOJIeTHHUX.
MuHucTepcTBOM IocTuiiuu [1oJbliy, MOMHUMO 3TOr0, PeryJUpylTCs BOIPOCHI,
KacamwIuecs pacyeTa pacxojl0B Ha MPOBeJleHNe MeAuallii U ee CTOMMOCTH,
pasMepa Bo3HarpaxaeHus NocpeJHNKA, OPsAAKa BeJeHNs CIIICKA MOCTOSHHBIX
MOCPeTHUKOB U AP.

BrenpeHne nHcTUTYyTa MeAuanuu B benapycu Ha4asioch € «MUJIOTHOTO MPO-
eKTa» pa3BUTUA BHeCcy1eOHOI Meualliy KaK Cpef[CTBa yperyJIMpoBaHUA X035-
CTBEHHBIX U MHBIX CIIOPOB, MHUITMUPOBAHHOTO BricimiM Xo3sticTBeHHbBIM Cy oM
Pecriy6siku Bestapych 1 npoBefieHHOTO IpH ero nojjepxke B 2011-2012 ropax.

69



HATATbA BECELIKAA

Ero ycremHocTs cTajia TOJTYKOM K pa3paboTKe clielliajbHOIro 3aKoHa 0 Meaua-
uu. JleficTBYIONUMI 3aKOH peryupyeT chepy MpUMeHeHUs Meuali, ee MpuH-
UMb, TpeboBaHUA K MeUaTOpy, NOPAAOK OpraHu3aluny ero gesaTeJbHOCTH, OC-
HOBaHUs IpUMeHeHUs MeJualluy, IpaBujia IpoBeJileHus MeAualnn, OCHOBaHMA
ee npekpaleHnsd, TpeOOBaHUA K MeJUaTUBHOMY COTJIAllIeHUIO 1 ero UCIIOJTHeHNe
[Zakon..., 2013]. [TapaJutesibHO GbUTN U3MEHEHBI I paxcOaHcKULl npoyeccy aTbHblL
kodekc, XozaticmaeHHulll npoyeccyatbHblll kodekc (manee: I'TIK, XIIK). B pa3Butue
yKaszaHHOro 3akoHa CoBeT MUHNUCTPOB 1 MUHNCTEPCTBO I0CTULIUY ONpeIeINIIN:
Mpoleypy Meaualyu; NopsAoK CO3AaHUsA U JleaTeJIbHOCTH KBasndukaroHHON
KOMMCCHUH TI0 BOIpOcaM MeAualliy, BlJayu U MpeKpallleHuA JeliCTBUA CBU/e-
TeJbCTBA MeUaTOopa; TUIIOBhIE MTpaBUJia IeATeJIbHOCTU OpraHu3saluu, obecre-
YMBAIOIIEN TTPOBEJIeHNEe MeUalliu; MPaBUjIa 3TUKU MeIUaTOPOB; MOATOTOBKY
MequaTopoB U Ap.

[IpakTyKa mpUMeHeHUs Ha MPOTsIKeHUH 5 jileT 3aKoHa O MeuaIiu BbI-
sABuiia paxn cdep, rae npuMeHeHUe Meaualy MOTJIo OBITh pacirpeHo. [ToMrMo
OTMEYeHHOT0, CJIOXKHOCTU OOYCJIaBJIMBAIOTCA U COXPAHAIUUMUCA Pa3JINIus-
MU B peryJimpoBaHus cyAeOHOU MeAualiu B IPakJaHCKOM U XO3AHCTBEHHOM
nporjeccax. C 1 uronsa 2020 roxa B PecnyGiivike Bestapych HauHeT [ieiicTBOBaTh
3akoH ot 18 mekabps 2019 r. No 277-3 [Zakon..., 2019], KOTOPBII BHOCUT U3Me-
HeHUA B I pasxcoarckuii kodekc, Kodekc o 6pake u cemve, I'TIK v XITK, Hato20abulii
KoOexc M 3aKOH 0 Meaualuu. PedopmupoBaHue 3aKOHOJATEIbCTBA HAIPAB-
JIEHO Ha TOBBINIEHNE MOMYJIAPHOCTH MeAuallii U CHUXXKeHUe Harpy3KU CyOB
o611elt IpUCAUKINY, YHUDUKAIHIIO T0JI0XKeHUH 0 MeUalliK B IPOIiecCyaabHOM
3aKOHOaTeabCTBe. DPPEKTUBHOCTD 3TOTO ellfe IPeICTOUT BBIACHUTH, HO TAKUM
o6pa3oM 3aKOHOJATeJIb CTPEMUTHCSA IPEO0JIeTh 0COOEHHOCTH HallMOHAJIbHOM
MEHTAJIBHOCTU — BOCIIPUHUMATD BCE€ HOBOE C OCTOPOXXHOCTHIO U HeJ[OBEpUEM.
BmecTe ¢ TeM JocTrXkeHUe YKa3aHHOM 1eJId BO3MOXHO TOJIBKO Yepe3 KOMILIeKC-
HOe pellleHre CyI[eCTBYIOUUX MPo0JieM, a 3TO, Ha Halll B3IJIs[, B HOBOM 3aKOHe
J0 KOHI[a He yAaJ0Ch JOCTUTHYTh.

3. Cdepa npumMeHeHNa megmaumn

B nmosibckoM 3akoHOATeIbCTBE O0JIee MIMPOKO onpeAesieH KpPyT eI, 0 KOTOPBIM
BO3MOXHO NnpuMeHeHue Meauanuu. Taxk, cratea 10 I'TIK Iosbwiu ipegycMaTpu-
BaeT BO3MOXHOCTh MeJIhaIuu 1o Jrbomy ey [Ustawa..., 1964]. Kpome Toro,

B 3aKOHOAATEJIbCTBE IIPAMO HE MCKJII0YaeTCA BO3MOXHOCTD ITOCPEAHNYECTBA
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10 HAJIOTOBBIM, TAMOXKEHHBIM MJIM aAMAHUCTPATUBHBIM BOIIPOCAM MJIU B CBA3U
C OTBETCTBEHHOCTBIO F'OCyAapCcTBa 3a JelicTBUA 1K Oe3/ielicTBre IIPU OCYIIecT-
BJIEHHU TOCyJjapcTBeHHoM Biactu [Study for an evaluation..., 2016: 35]. Corac-
HO § 1 craTbu 23a Y20/108HO-NPOYECCYATbHOCO K0OeKCca CYIbs WU CyOeOHBIN
pedepeHap, a B Xxo[ie IOATOTOBUTEJIBHOI'O IIPOU3BOACTBA IPOKYPOP UJIN APYTON
BeAyIIMIi IIpoliecc OpraH MOT'yT 10 MHULIIMATHBE WJIY C corjlacus OOBUHAEMOIO
Y IOTepIieBlIeli CTOPOHEI lTepefjaTh [1eJI0 YUPEeXAeHUI0 WIIN JIUIY, YIIOJIHOMOYEeH-
HOMY Ha 3TO, C I[eJIbl0 IPOBeJleHNs MeAualyi MeXqy IoTeplieBIlieil CTOPOHOM!
u o6BuHAeMbIM [Ustawa..., 1997]. B agiMUHUCTPaTUBHOM CyOIIPOM3BOACTBE
Y9aCTHUKOM IIpOIelypbl Mequaliii MOXeT BBICTYIIaTh U OpPraH, IPOBOLSAIINI
pasduparenbcTBo [Ustawa..., 1960].

B nmynkte 1 craThu 2 3akoHa o Meauaiuu B PecryGiuke Benapych ormpe-
JieJIeHO0, YTO MeAualys IPUMeHAeTCs [JIA paspelleHNs CIIOPOB, BO3HUKAIOIINX
13 rpakJaHCKUX [IPABOOTHOLIEHUH, B TOM YHCJIe XO3ANCTBEHHBIX, TPYAOBbIX,
ceMeHnHbIX U Ipyrux [Zakon..., 2013]. HecMoTps Ha TO, 4TO B MyHKTE 3 CTaThU 2
yKas3blBaeTcs Ha ero paclnpocTpaHeHHe He TOJIbKO Ha I'paXkJaHCKoe U XO03H-
CTBEHHOE CyIOIIPOM3BO/ICTBO, HO 1 HA MHBIE BUBI CyJOIIPON3BOCTBA B CIyYasx,
IIpeyCMOTPEHHBIX 3aKOHOJaTeJIbHBIMU aKTaMH, «paMOYHBIN» XapaKTep 3aKOHa
JenaeT GopMabHO U (HaKTUUYeCKH HEBO3MOXHBIM IIpPUMeHeHre Meaualuy 1o
YTOJIOBHBIM, aAMUHUCTPATUBHBIM KOHGJIMKTaM. [JlaHHasA HOpMa ocTaeTcsA AeKJia-
PaTUBHOM, [TIOCKOJIBKY B 3aKOHOAATEJIbCTBE HET NPAMBIX HOpM 00 3ToM. B 2014—
2015 rogax B ITanmaty npeacrasuresieill HanpoHanpHOro cobpanus Peciy6amku
Benapycs nociiefoBaTesIbHO IOAABAJINCH ABa IPOEKTa 3aKOHA O BHECEHUU H3Me-
HEHUI1 U TOTIOJTHEHUH B Y20JT06HbIIL U Y20,T08HO-NPOYecCyaTbHblil Kodekcsl. B HuX
IpeJjlarajoch NpoBeJieHre MeJyanny 110 IpecTyIJIeHUsAM, KOTOPble OTHOCATCS
K JleJlaM 4acTHOr'0 0OBUHEHU U BO30yXOAl0TCA JIUI[OM, IOCTpaJaBLIuM OT Ipe-
CTyIUJIeHUs NIyTeM NoAa4M 3asABJjieHusA B cyd. OaHaKo NpuHATHUE NTOJ0OHOTOo 3a-
KOHa OBLJIO IPU3HAHO HeCBOeBpeMeHHBIM. AHaJIorn4Has npobJema CyliecTByeT
1 IPUMEHUTEJIBHO K CIIOpaM, BO3HUKAKIIUM U3 MyOJINYHBIX IPAaBOOTHOMIEHNHN
(nysKT 5 cTaThaA 2 3aKOHa 0 Megualin).

B ob6eux cTpaHax 3aKOHOJATeJIbCTBO He yCTaHABJIMBAaeT KOHKPETHHII Iie-
pedeHb KaTeropuil Cliopos, liepefjaBaeMbIXx B Meguanuio. OJHaKo 13-3a «pas-
MBITOCTH» JIeHCTBYIOMMX (HOPMYyJIMPOBOK Ha IpakTHke B besapycu BO3HUKIIN
CJIOXXHOCTHU C UX TOJIKOBaHMeM. Hamprmep, HecMOTps Ha yka3aHue B IyHKTe 1
cTaThy 2 3aKOHA O MeJually BO3MOXHOCTHU IIpOBeJeHUsA Mequanuu o Tpy-
JOBBIM CIIOPaM, B OTJINYME OT IOJIbCKOTO 3aKOHOIaTeJIbCTBA, HEeJIb3A yperyJin-
poBaTh TaKMM 00pa3oM KOJJIEKTHBHEIE TPYOBbIE CIIOPHI, TaK KaK B TPYJI0BOM
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3aKOHOAaTeJIbCTBE JJIA HUX yCTaHABJIMBAIOTCA clelrajibHble BHeCyjeOHbIe
(HOPMBL: IPUMUPUTEJIbHASL KOMUCCHA, OCPEAHNYIECTBO? U TPYJOBOM apOUTpax.
B Toxe BpeMsA 1 B OTHOIIEHUU UHAUBUAYAJIbHBIX TPYAOBBIX CIIOPOB MeauaIuA
BO3MOXHa, €CJId OHU He KacaloTcs MpUMeHeHHs 3aKOHOAAaTeJIbCTBa O TPY/E,
KOJJIEKTUBHOI'O JOTOBOpA, coryamienusa. Kak crnpasegiuiBo otmeudaet B.C. Ka-
MEHKOB, He JIoNycKaeTcs MeJuanusa Mo TaKUM cropaM pabOTHUKOB — YJIEHOB
npodcoio3a, a TakKXXe MO UX CIopaM, Kacaroluxcsi TPUMEHEHMS JIOKAJTbHBIX
IIPaBOBBIX aKTOB U TPYAOBBIX AoroBopos [Kamenkov, 2014]. ITpu 3ToM KoMuc-
CUs 10 TPYZIOBBIM CIIOpaM, CO3/laHHAs HAaHMMAaTeJleM Ha MapUTEeTHBIX HavasiaxX
C IIpeJicTaBUTeIAMU MPoPCoi03a, sABAeTcA 0053aTeSIbHBIM IePBUYHBIM OPraHOM
UX paspelleHus. B ciydae HapylleHUs TaKoro BHecyeOHOro mopsiKa Cy OT-
KaxeT B BO30yXJeHUHU MPOU3BOJCTBA No Jejly. OqHAaKo nepexos B MegUaluio
BO3MOXeH® B cJIyyasx, KOraa mogo6Has KOMUCCHA He COo3/jaHa, JIM6O CIop He
CBsI3aH ¢ IpHMeHeHNeM 3aKOHO/IaTeJIbCTBA O TPY/Ie, KOJJIEKTUBHOIO JIOrOBOPA,
corJaiieHus, 6o pabOTHUK He ABJIsAeTCA YieHOM Mpodcoro3a Jinbo Crop UHU-
UUpyeTcs HaHUMareseM. PaccMOTpeHHbIe KOJUITM3UN MOT OBl YCTPAHUTh HOBBIN
3aKOH?, 0JJHAKO B HEM He TPeyCMOTPEHO U3MeHeHUe TOJI0XeHu! Tpyd06o2o
Kodekca.

Kpome Toro, B 6€JI0pyCcCKOM 3aKOHOAATEIhCTBE MPUCYTCTBYIOT U «KOCBEH-
Hble» orpaHUYeHMsA. B yacTHOCTH, B MyHKTe 1 cTaThu 2 3aKOHaA 0 Megualuu He
YIOMUHAETCsA 00 YPeryJIMpOBaHUU «JTIOOBIX» CIOPOB, BOZHUKAIINX M3 rpaxIaH-
CKUX IIPaBOOTHOIIEHUN, TPYOOBBIX 1 CeMEUHbIX TPaBOOTHOIIEHNI, HAlIPOTHUB,
MHOe MOXeT ObITh YCTAHOBJIEHO 3aKOHO/IaTeJIbHBIMU aKTaMU WUJIM BBITEKaTh U3
cylllecTBa COOTBETCTBYIOIIUX OTHOIeHul [Zakon..., 2013]. ITosaraem, Takoi
MIOJX0/1 TI03BOJIsAeT U3BIMaTh 13 cepbl NpUMeHeH!s Mequaliy JOBOJIbHO IIN-
POKUI1 KPYT CIIOPOB U JIONMYCKAeT BBICOKYI0 CTENEHb «yCMOTPEHUS» I0PUCIUK-
LIMOHHBIX opraHoB. Tak, HanpuMep, B XIIK yCTaHOBJIEH OTKPBITHII IlepeueHb
KaTeropuii /ies1, CBA3aHHBIX C OCYIIeCTBJIeHNEeM peAIIpUHUMATeIbCKON 1 MHOMN
XO3HCTBEHHOM (3KOHOMUYECKOI) AeSATeJIbHOCTH, OTHECEHHBIX K UCKITIOUUTETb-
HOI IOBE€IOMCTBEHHOCTU S5KOHOMNYECKUX CY/IOB.

2 He crepryer myTath ¢ Menuanueti. CTaTyc nocpeJHUKA, IOPAIOK TIPOBeIeHNUs TTOCPe/-
HUYECTBA 110 KOJIJIEKTUBHBIM TPYJOBBIM CIIOpaM He NOANAaAal0T Mo AelicTBIe 3aKOHa
0 MeJMal1U 1 PeryJIMPYIOTCs TOJIBKO TPYJAOBBIM 3aKOHOATeJIbCTBOM.

3 Mut pasaesnsseM MmHeHue B.C. Kamenkosa.

4 VimeeTcs BBU/Ty 3aKoH Pecry6miku Besapych «O6 n3MeHeHNH 3aKOHOB» OT 18 exabps
2019 Ne 277-3.
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B fOoKTpHHE® NpeANPUHIMAJIICH MOMBITKU IPEJIOKUTh KPUTEPUU Mera-
GesIbHOCTH® CIIOPOB, OJJHAKO €JUHOOGPA3HOI0 MOAX0/(a HY K UX KOJINYECTBY, HU
K X KQUeCTBEHHOMY HAIOJIHEHUIO TaK U He BRIPabOTaHO.

[Tpu 5TOM BO3HHKaeT CBOeOOPA3HBIH MapaJoKc, IOCKOJIbKY Heopycckoe
3aKOHOJATEJIBCTBO HE COMEPXKUT YKa3aHUsA Ha MOCJIEICTBUS YPeryJIMpOBaHUsA
criopa B MeAuaIuu, U3bpAToro u3 cdepsl ee npruMeHeHuA. Bmecte ¢ Tem He uc-
KJIIOUEHO PACIHIMPUTEBHOE TOJIKOBAHUE Cy/JaMU OCHOBAaHMS’ OTKa3a Bhaue
VICTIOJTHUTEJIPHOTO JOKYMeHTa Ha MPUHYAUTEJIbHOE UCTIOJTHEHHEe MeJUaTUBHOTO
COTJIAIIEHNs 110 MOTHUBY €ro HeCOOTBETCTBUS TPeOOBAHUAM IPOIIECCYATIBHOTO
3aKOHO/IaTeJIbCTBA O MUPOBOM COTJIALIEHUH.

4. OcHOBaHuA npumMmeHeHMA Mmeamaynn

B I'TIK INostewiu ipefyCMOTPEHO ABa NPAaBOBBIX OCHOBAHWUA [IPMMEHEHUA: 3aKJII0-
yeHHe CTOPOHaMMU corJjlalleHrs 0 MeAuanuy J1ubo ocTaHOBJIeHue Cya, pef-
NKChIBaKIlee CTOPOHAM y4acTBOBaTh B Mefuanuu [Ustawa..., 1964]. [Ipu sTom
B [IOJIbCKOY JOKTPHMHE yKa3blBaeT Ha CylLleCTBOBaHME TpeX BUJ0B MeJualuu o
crioco0y ee MHUIMHUPOBAHUA: OrOBOpHAaA Meualus; Meaualusa, UHUIUUPOBaH-
HasA OOHOM M3 CTOPOH B X0/le cyAebHOoro pazbuparesbCcTBa WM JO €ro Havasa;
cynebHas menuanus [Zinkevich, 2014]. Corsnacuo § 3 cratbu 183-1 I'TIK IToJtb-
wu B cOTJIalleHNy O MeAualliy CTOPOHBI JOJDKHBI yKa3aTh IpeaMeT Meaualiuu,
MeauaTopa WUiu crnocod ero uzbpaHusa. OHO MoXeT ObITh 3aKJII0UEHO U IyTeM
HarnpasJjieHus OJHON CTOPOHOMU 3anpoca Ipy OTCYTCTBUU BO3paXkeH!sA CTOPOHOMU
CTOPOHEHL. B 3ampoce HyXHO yKa3aTb HauMeHOBaHHE CTOPOH, OOCTOATEJIbCTBA,
o6ocHOBBIBaoIe TpeOoBaHUe, TOANNCh U ONUCh NpUjIaraeMblX JOKYMEHTOB.
WHuuupoBatie MeAualuu CyJOM SBJIAETCA ero IpaBoM, KOTOPOe OH MOXeT
peasiu3oBaTh Ha JII0OOM cTaguu paszbupaTesibcTBa. [Ipu 3TOM A0 MEpPBOro 3ace-
JaHusdA, Ha3HauYeHHOr'o /1A IpOBeJeHNs CIyLIaHUul, OH onpefeAeT HeoOXoau-
MOCTb HallpaBJIeHUs CTOPOH B Meauanuio. Ecjii cTOpoHB! He Aaju corjiacus Ha
[IpoBeJieHre MeAualiiy B TeueHne HeJesild ¢ JaThl 00bABJIEHNA WM BpyUueHus
MM [IOCTAHOBJIEHNUA Cy[a, OHa He mpoBoAauTcA. OTCioia BEITEKAeT, YTO CTOPOHEI

5 O kpuTepusax Meuabe bHOCTH CIOPOB cM. mogpobHee: Chichina 2017.

6 Moz «MerabeTbHOCThI0» HOHUMAETCS CTIOCOOHOCTD KOH(JIUKTOB U CIOPOB GHITH ype-
T'YJIMPOBAHHBIMU II0CPEJCTBOM MeAUalui.

7 HOPMBI O TIPUHYJUTEILHOM HCIIOJHEHUH MeJUATUBHOTO COrJIAIleHHA ¢ 1 HMIoJs
2020 roga 6yayT yHUGUIMPOBaHHI B IIpOIieccyasibHBIX Koflekcax, cM. Zakon..., 2019.

73



HATATbA BECELIKAA

JOJIXHBI BECTU ceOs1 aKTUBHO, MHAaUYe MeauaIusa He cocTouTtcs. B IToJibie Bo3-
MOXXHa MH(pOpPMalMOHHAas BCTpeyYa, MOCBAIL[eHHas MeToJaM MUPHOTO ypery-
JIUPOBAHUA CIIOPOB, B TOM UKCJIe MeqUallUuu, MPOBOAUMAA Cyabel, cyaeOHbIM
pedepenaapoMm, cyieOHBIM ceKpeTapeM, TOMOIHUKOM CYAbU UJIN IOCTOSTHHBIM
nocpegHUKoM. CTUMYJIOM K ee TOCeIeHHUI0 ABJIAeTCA MpaBo cyAa 00sA3aTh He-
SIBUBIIYIOCS CTOPOHY BO3MECTUTh BCE PacXo/ibl, IOHEeCeHHbIe APYroll CTOPOHOM
B CBsA3U C sABKOU B cyA [Ustawa..., 1964].

B Benapycu ocHOBaHUA IpUMeHeHUs Mequaliy A0 cy/1a WM BHE 3aBUCH-
MOCTH OT obpallleHus B Cy/1 yCTaHaBJIUBaeT 3aKoH 0 MeAuanuu. [Ipu nepexome
B MeJUalUI0 U3 cyJa cJiefyeT TakXe yUUTHIBAaTh MOJI0XKEeHUA MPOoLecCyaabHOro
3aKoHojiaTenbcTBa. OpuauueckuM (pakToM, JOMYCKAWIUM yperyJnpoBaHue
cnopa B Mefualuu, B JIIOOOM cjiyyae ABJIAETCA cOorJjiallleHre O MpUMeHeHU!
Meauanuu. B coorBeTrcTBUU ¢ MyHKTOM 1 cTtaThu 20 3akoHa O MeAualil OHO
JIOJKHO OBITh 3aKJIIOYEHO B IKchbMeHHOM (popme®. Ero MoryT 3akmounTthb Gusu-
Yyeckue Jivila, 00J1aJaroniye moJITHON AeecrnocoOHOCThI0, U (MJIN) I0pUAuYecKe
auna. B HeM JOJDKHO OBITH MPeJyCMOTPEHO: YKa3zaHUe CIOPOB, MOoJJIexalinx
yperyJiMpoBaHUIO B MeINAIIUN, CBEJIEHH 0 MeIruaTope (MequaTopax) 1 UX BO3-
HarpaxJeHuu, CPOKe U MecTe mpoBeAeHusa Meauanuu [Zakon..., 2013]. Ilpu
9TOM ero 3akJIlyeHue He JIMIIaeT ero CTOPOHBI MpaBa 00paTUTHCA C UCKOM
B cyA. IToce obpaleHus UCTLa B CyJ MeJualusA MoXeT ObITh IIpoBe/ieHa 0
rpaxJaHCKOMY JieJTy Ha JIo60i cTaauu cyqeOHOro pa3drupaTesibCTBa, a Mo 3KO-
HOMMYECKOMY — TOJIBKO JI0 Hauajla pacCMOTpeHUs Jiejia o cyilecTBy. OQHaKo
3axoH 2019 roga co3gact ycyioBusA AJA YHUDUKAIUY TOJIOXKEHU 0 MeIualun
B 00oux mpoljeccax, HocKoabKy ¢ 1 urosia 2020 roga crop MoxeT ObITh IlepefjaH
B MeJiMalUIo 110 MICbMEeHHOMY COTJIalleHUI0 CTOPOH 10 yAaJleHUs CyAa B CoBe-
IaTeJIbHYI0 KOMHATY 1A BBIHECEHUS CyJeOHOTO MOCTAaHOBJIEHUS IO CYLIECTBY
crnopa. DKOHOMUYeCKUI cy OyAeT BIpaBe 3TO cAeJjiaTh U C COrJlacusA CTOPOH
1o coOCTBEHHON MHUIMaTUBe. V3MeHeHUs1 KOCHYTCA U MOCJIeICTBUIN 3aKJIio-
YeHUA COTJIallleHHs O MpUMeHEeHUM Meauaiuu. Tak, mo rpaxJgaHCKoOMy Oejty
MOABUTCA aJIbTEPHATUBA: He TOJIbKO 006si3aTesibHOe IPUOCTAaHOBJIEHUE CYJOM
MPOU3BO/ICTBA, HO U M0 COBMECTHOMY XOJIaTAHCTBY CTOPOH OCTaBJIEHHE 3a5B-
JeHus 6e3 paccMorpenus [Zakon..., 2019]. B saxoHOMHUYeCKOM cyJie repeaada
cropa B MeJIUaI[{Io BjleyeT OCTaBJIEHHEe CKOBOTO 3asBJIeHUs 6e3 pacCMOTpeHUs
[XTIK 1998].

8 Kak B BUJE OTAEJIbBHOI'O JOKYMEHTA, IIyTEM obMeHa AOKYyMEHTaMM1 MeXAay CTOpOHaMU,
TaK U MOCPEACTBOM BKJIIOUEHUA MeI[I/IaTI/IBHOI‘;I OT'OBOPKHU B TEKCT JOTOBOpA.
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B oTinune oT X03sAMCTBEHHOIO IIpoliecca, B IpaXJaHCKOM IIpoliecce nepe-
Java cropa B MeJUal[ii0 BO3MOXHA He TOJIBKO B CyJle IeEpBOI MHCTAHIIUU, HO
U anesuisAsnMoHHou mHctaHnnuu [ITIK, 1999]. OTo cBsa3aHo ¢ TeM, uTo B XIIK
peasiin3oBaHa KBa3ucyAeOHas Mpoleaypa, ABJIAIIAsACS pa3HOBUIHOCTHIO CY-
nebHOM Meauanuu, — IPUMUAPUTESIbHAA nponeaypa’. [IpuMupUTeh MOXET
OBITh Ha3HauUeH B CyJe NepBol, aneUIANNOHHON, KacCallMOHHON MHCTaHINUHI
10 XOAATaNCTBY OAHOM nju 06enx CTOPOH Jinbo 1Mo uHumuaTuse cyga. CTopo-
HBI B TeYeHHe ceMU JJHEeH ¢ MOMeHTa BBIHEeCEeHU: OlpefieJieHNsA CyI0M BIIpaBe
MpeACTaBUTh BO3paxeHus. JIOTMYHO MPeJIOoJIOKUTh, YTO 3aKOH pPaclleHUBAET
MoOJIYaHUe CTOPOH B TaKOU CUTyaluu Kak corjacue. TeMm He MeHee 3TO He JIU-
11aeT CTOPOH INpaBa B 1000V MOMEHT BBIMTU U3 IPUMUPUTEIbHON MPOLely PHI.
[Tpy1 Ha3HaYEeHUN MPUMHUPUTETBHOUN MPOIeYPe SKOHOMUYECKUU Cy/T BIIpaBe
MPUOCTAaHOBUTDH MPOU3BOJACTBO M0 Jiesy. [IpuHIUNuasbHEIM OTJINYKEM OT BHe-
cyaebHON MeralUK SIBJIIeTCS BO3MOXHOCTh Ha3HAYEHUS IPUMUPUTEJIEM JIUII,
3aHUMAIOIINX TOCYJaPCTBEHHYIO JOJDKHOCTD B CyZi€e, U MHBIX JIUI] HA JJOTOBOPHOM
OCHOBe, 061a/1atoMuX KBajimduKalyei no cymecTBy KOHQJIUKTA, CIIHMCOK KOTO-
pbix BefeT [Inenym BepxosHoro Cyna [XIIK, 1998].

B MupoBOI IpakTHKe He CYIIeCcTBYeT YHHUBEpPCaJIbHOTO MoJxo4a K TOMY,
IopkHa s ObITh Meguanua obsasatesbHoin'’. B TNoJsblie Kak AOrOBOPHAs,
Tak U cyfgeOHasA Meaualyisa HOCUT JOOPOBOJIbHBIN xapakTep. TeM He MeHee
B 2008 rony nmpeanpuHMMAaliach MONBITKA BBECTHU 00A3aTEJIbHYI0 MeAUal[Uio
[0 ceMeMHBIM cropaM'!. AHasornuHeIM ObLIT HOAX04 U B Benapycu. OnHako
¢ 1 utonia 2020 roga obsA3aTesIbHON Mequalys CTaHeT MO CcIiopaM MeXy I0pu-
AUYECKUMH JIUIIaMU U (MJI1) UHAWBUYaJIbHBIMU TIPEeANPUHUMATEIISIMU 0 00-
palleHusA ¢ ICKOM B 3KOHOMUYecKui ¢y [Zakon..., 2019]. HackosbKo 3Ta Mepa
MOBJIUSAET HA aKTUBU3AIUIO TPUMeHeHNsA Mejuanuu B besrapycu, mokaxeT BpeMs.

5. nOpﬂAOK 3aKTYeHNA N NCNOTHEHWA MeanaTUBHOTO CorsialleHund

TepMI/IH «MEOUATHBHOE COrJIalllIeHrEe» B IIOJIbCKOM 3aKOHOJAaTeJIbCTBE OTCYTCTBY-
€T, HO OH BIIOJIHE COIIOCTaBMM C TEPMIHWHOM «COTJIAII€HVE 00 yperyjanpoBaHuu,

° O IpUMUpHTETEHOI IIpoLeiype HoapobHee cM. B riase 17 XITK ot 15 mexabps 1998
No 219-3, [anekTpoHHBIil pecypc] http://www.pravo.by/document/?guid = 3871&p0
=HK9900238 [nmaTa foctyna: 15.01.2020].

10 Cm. momoponuee: ‘Rebooting’ the mediation. .., 2014.
1 Tam xe, c. 50.
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JOCTUTHYyTOE Tlepe]] MeauaTopoM» (ugoda zawarta przed mediatorem). B rpax-
JAHCKUX JiesiaX, eCJIM CTOPOHBI JOCTUTJIN YPETYJINPOBAHUSA, MeUAaTHBHOE COTJia-
1IeHre BHOCUTCS B MPOTOKOJI WM IpusiaraeTcA K Hemy. [TocpeqHuk nHbopMuU-
PYET CTOPOHBI, YTO MOANMCAaHNEe MeJUAaTUBHOIO COTJIallleHrs 00y CJIOBJIMBAET UX
corjlacue TpeJICTaBUTh ero B Cy[ Ha yTBepxaeHue. Cyji onepaTuBHO MPOBOJAUT
pa3dupaTesbCTBO IS YTBEPXKAEHUA MeJUaTUBHOTO corJianieHus. Y oTkassiBaeT
€ro yTBepAUTbh WU 3asBUTH O €r0 BCTYIJIEHUU B CUJTY, MTOJTHOCTHIO MJTM YaCTHY-
HO, €CJI OHO MPOTUBOPEUYUT 3aKOHY, IPOTUBOPEUNT MOpaJIl, HalpaBJieHO Ha
00x0/] 3aKOHa, BBOAUT B 3a0JIyK/IeHNe WUJIU COJIEPKUT MPOTUBOpeYNs, HapyIa-
Iol[1ie 3aKOHHBIE UHTePeChl CTOPOHBL. CorjilacoBaHHOE ¢ CyJOM MeAuaTUBHOE
corjiaiieHue, MpU3HaHHOE MUPOBBIM COTJIallleHNeM 1 BCTYNUBIIee B 3aKOHHYIO
CuTy, MOXeT OBITh HcnosiHeHO [Ustawa..., 1964]. [To yrosoBHEIM fiejiaM U JjeJiam
HecOoBepIIIeHHOJIETHUX MUPOBOe corJjialieHre, JOCTUTHYTOe B X0Jie MeIualuHu,
He 3aMeHseT cyfleOHOe pellleHre U He SIBJIseTCs 00sA3aTesIbHbIM AJIA CyAa, OA-
Hako OH 00s13aH COOJII01aTh CYMTATHCA C HUM MO OKOHYaHMU pa3dupaTesibCTBa
[Ustawa..., 1997].

ITo utToram BHecy1eOHOW MequaIu B Berapycu 3aKJII0YaeTcss MeUaTHB-
HOe corJiallleHue, a B IPpUMHPUTEIbHOU Npolieype — corjialleHne O IpUMU-
penuu. I[To cytu, oHu 06a — MeIMAaTUBHbBIE COTJIAIIEHNUs], OJJHAKO MEXy HUMU
€CTh HECKOJIbKO IIPUHIIUNUAJIBHBIX OTJIMYMH. Tak, corjameHre o IpUuMUPEHNN
MOXeT OBITh 3aKJII0UEHO TOJIBKO B IIpeflesiaX 3asiBJIEHHBIX TPeOOBaHUI UCTI[OM.
Ero yTBepxaeHue 1 UCIOJHEeHHE TPOU3BOLATCA CyJOM TaK ke, Kak U MUPOBOe
coryamenue [XITK, 1998]. MeauaTuBHOe corJjialieHre 3aKIi04aeTcs B MIUCbMeH-
HOU (popme, U JOJIKHO COJIepXKaTh CBeIEHUs O CTOPOHAX, MeAUaTope, peMeTe
CIiopa, IPUHATHIX CTOPOHAMM 0053aTeJIbCTBAaX U CPOKaX UX BBINOJIHeHUs. OHO
TIOJIITICHIBAETCSA CTOPOHAMU, MEUATOPOM U He JIOJKHO MPOTUBOPEUYUTDH TPeDo-
BaHUAM 3aKOHOAATEJIbCTBA U HApyIIaTh MpaBa TpeTbux Jui] [Zakon..., 2013].

[To obmiemy IpaBuly, MeIUAaTUBHOE COTJIallleHre JOJIKHO ObITh UCIOJIHE-
HO CaMUMM CTOPOHAMMU B CUJIy IPUHLMIIOB JOOPOBOJBHOCTU U JOOPOCOBECT-
HocTu. [locyiecTBYUA HENCIIOJIHEHUA MeAUaTUBHOIO COTJIallleHusI MOTyT ObITh
YCTaHOBJIEHB CTOPOHAMHY B MeIUATUBHOM corJiameHnu. OJHaKO eCJI CTOPOHBI
MPeAYCMOTPAT CaHKIMHU (ITpadbl, NEHU U T. 11.), TO IPUHYAUTEHHO UCTIOJHUTD
MeqUaTHUBHOE corjianieHre 6yeT HeBO3MOXHO, B CUJTY IIPOTHUBOpeuns TpeboBa-
HUAM TPOolieccyabHOr0 3aKOHOJATeIbCTBAa O MUPOBHIX cOTJamieHusax. [Ipuny au-
TeJIbHO He UCIOJTHAIOTCA TakKe MeqraTHUBHbIE COTJIallleHNs, He yTBepXAeHHbIe
CyJIOM B KQ4eCTBe MUPOBBIX COTJIAMIEHWH U (WJIH) 3aKJII0UYeHHbIE C YIaCTHEM
MequaTopa, He BHECeHHOro B PeecTp MeuaTopos.
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Takum o6pasoM, AJiA NPUHYAUTEJIBHOTO UCIIOJIHEHNs 3aMHTepecoBaHHasd
CTOpPOHA JTOJDKHA [TOAATh IO IPaXXHAHCKOMY ey 3asBJIeHHe 00 yTBEPXKIeHUN
MMPOBOI'0 COTJIAIlIeHM A, OTKa3e MCTI[a OT UCKa, O MPU3HAHUU HCKa OTBETIYNKOM
[I'TIK, 1999]. B 5KOHOMMUYECKOM Cy/i€ CYIECTBYET CIenuabHas npoleaypat?,
BO30y>xJaemas 10 3asBJIEHUIO O Bbljaue MCIOJIHNUTEIbHOr0 JOKyMeHTa Ha Ipu-
HyIWUTeJIbHOE HCIIOJIHEHNEe MeIMaTHBHOrO COTJIAalleHs], TI0AaBaeMoro B TeueHue
IeCTU MecsALleB cO AHA OKOHYAaHUSA CpoKa AOOPOBOJIBHOIO HcnoyHeHuA. OHO
paccMaTpUBaeTCA € U3BellleHeM CTOPOH B cyieOHOM 3aceJaHUU B MECAYHBIN
cpok. I[To pe3yspTaTaM CyZ BHIHOCUT ONpe/iejieHre U BbIJaeT NCIOJTHUTEIbHBII
JOKYMeHT Jinbo oTka3biBaeT B 3ToM [XIIK, 1998]. 3a paccMoTpeHure JaHHOTO
3asBJIEHNUA B3UMAaeTCs rocyJapcTBeHHas MONUINHA (Ha CeroqHAMHNI JeHb IpU-
MepHO 100 eBpo, i1 pusndecknx jur ¢ 1 nrosa 2020 rogja 0Ha COCTaBUT OKOJIO
20 eBpo), B OTJINYME OT [TOJICKOI'0 3aKOHOJaTeJIbCTBA, IJle ToAo0HasA MOILINHA
He YIUTAYMBAETC s, eCJIM MeJUAaLYs IPOBOMIIACh HA OCHOBAHNUY IIOCTAHOBJIEHUS
CyJla WK yTBepXKJaaeTcs MeAuaTUBHOE COTJIalleHKe [0 JOTOBOPHOU MeAualii.

6. BoiBOAbI

TakuM o6pa3oM, B 000MX rocyJapcTBax peajn3oBaHa MOAEJIb JleTaJIu3upOBaH-
HOTO peryjupoBaHusa Mefuaiuu. OJHAKO MOJIbCKOE 3aKOHOAATEJIbCTBO O Me-
OuaIuu AeleHTPaTn30BaHO U HOPMBI PAcCpeIOTOYEHBI B PA3JIMYHBIX HOpMa-
TUBHBIX IIPABOBBIX aKTaX (Kak MpolieccyasibHOro, Tak U MaTepruasbHOro Mpasa).
[Tosiaraem, B 6eJ1I0pyCcCKOM 3aKOHOjaTesIbCcTBe u3bpaH OoJiee GyHAaMeHTaIbHbINA
MOAXO0M, KOTOPHII II03BOJIAET B OJJHOM HOPMAaTUBHOM IIPaBOBOM aKTe YCTAaHOBUTh
obmue MoJIoXKeHsA 0 Meualuu B ieJioM Kak popMbel APC He3aBUCHUMO OT KaTe-
ropuu crnopoB. [Ipu 3ToM 1 06beM peryJIMpOBaHusA, Ha HaIl B3I, B Benapycu
6oJ1ee 3HaUUTEJIbHBINA. C OHOIN CTOPOHBL, 3TO BEI3BAHO 0COOEHHOCTAMU HaILUO-
HaJIBHOTO MeHTaJinTeTa (rpaXxgaHaM ropas/io «CIIOKOHHee» IPUMEHSATh YTO-TO
«HOBO€» Ha OCHOBAaHMUU MPABOBbIX HOPM), C IPYT'OH — IeMOHCTPUPYET XeJlaHUe
roCyZlapCTBa COXPAHATh KOHTPOJIb JAHHOU cephl TpaXXJaHCKOro O0IIecTBa, ce-
JIaTh MPO3PAaYHBIMHU ITOCJIEICTBUA MPUMeHEeHN paccMaTpruBaemMoii popmsl APC.

B nossckoM 3akoHOAATEIbCTBE cepa npuMeHeHUs MeIUaluu OIpe/ieis-
eTCs 3HAYUTEJIPHO MHpe. BO3MOXHOCTh TPOBECTU MeqUAIINI0 MPAKTUYECKH T10

12 C 1 mrona 2020 roma aHAJIOTHYHEI MOPAOK BBOAUTCA U M0 IPAXJAAaHCKUM JeJiaM,
cm. Zakon..., 2019.
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J1060My TpaXxJaHCKOMYy AeJly, a TakXe Mo MpegyCMOTpPeHHbIM B 3aKOHE YyTo-
JIOBHBIM Y UHBIM JieJIaM U3 MyOJIMYHBIX OTHOIIEHU co3/jaeT OOJIBIIYI0 CTENEHb
CcBOOOJbI yuacTHUKaM KOHGMJIUKTA. BesopycckoMy ke 3aKOHOATEs0 TOJIBKO
MPeSCTOUT IBUTAThCA B JAHHOM HampaBJieHUU, U ulydeHue omnbita [losbimm
MOXeT OKa3aTh HeOlleHUMYI0 ITOMOIlb. KpoMe TOro, OTCyTCTBHUE KpUTEpUEB
Me/11abesIbHOCTH CIIOPOB B OTeYeCTBEHHOM 3aKOHOJaTesIbCTBE, COXpaHeHNe
«KOCBEHHBIX» OTPAHUYEHUN — cepXuBamwiue GaKkTOPhl Pa3BUTUA MeJuanuu
B PecniyGsinike Benapyce. IloTeHIIMaabHBIM TOJIb30BATESIAM MeAUALNH, [ToJ1ara-
eM, JIOJDKHBI ObITh a[JpecoBaHbl 00JIee MPO3pavHble, sICHbIE 1 MOHATHBIE HOPMBI
0 cdepe ee IpUMeHEHUA.

U B Benapycu, u B [Tosiblle BO3MOXHO MPOBeJleHre MeJualiiu Kak 40, TaK
u nocJie obpaieHus B cyd. Y, HecMOTpsA Ha pasjinurie TepPMUHOJIOTUH, B OTHO-
IIIeHUU OCHOBAHUI NpUMeHeHUs Mequaliiy peyCcMOTPEHbI CXOJHbIE IpaBUIa.
OpHako B cyZileOHOM Meaualuy pa3Hoe 3HaUeHue PUJAETCsA MOJTYaHUI0 CTOPOH
(B Beytapycu OHO TPaKTyeTCs KaK COTJiace Ha ee MpoBejeHue, a B [loJibie, —
KaK UX BO3paxkeHUe).

CpaBHeHUe MOJIOXKEHUN 0 MeJUaTUBHOM COTJIAIIeHUU MO3BOJIAET 3aKJII0-
YUTh, YTO B MIOJIbCKOM 3aKOHOZAaTeIbCTBE ONpe/iesieHbl OoJiee YeTKre OCHOBaHUA
0TKa3a B ero NpUHYAUTEIbHOM HCIIOJIHEHNU, 60JIee IPOCTON MOPSAIOK YTBEPXKIE-
HU#A, a TaKXXe UMIIOHUpYyeT N30MpaTesIbHBIN MOIX0 K YCTAHOBJIEHHIO IIJIaTH 3a
MIpUJjaHKe eMy UCIIOJIHUTEIBHO CHJIBI MJTU BBIAYy UCTIOJIHUTEIBHOTO JJOKYMEHTA.
[Tonaraewm, 3T0 sBJIsAeTcA 60Jiee MPOAYKTUBHBIM C TOUKU 3pEHUA CTUMYJIMPOBAHUA
k 6oJiee aKTUBHOMY UCIOJIb30BAaHUI0 MeIUALUU JIJIsl yperyJupoBaHUs CIIOPOB.
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KOHCTUTYLMOHHBIE MPUHLUWMbI
KAK OCHOBA AEATE/IbHOCT AIBOKATYPbI B BEJIAPYCU

CONSTITUTIONAL PRINCIPLES
AS THE BASIS FOR THE ACTIVITY OF THE BAR IN BELARUS

Abstract

Goal - the bar is one of the most important legal institution of the modern state and
society, which is an important element of both civil society and the state. The author
considers the constitutional principles as the basis for the activity of this institution.
They, in his opinion, are the basis for further improvement of its organization and
activities.

Research methodology — when writing the work, general scientific research methods
were used, namely: analysis, synthesis, generalization.

Score/results — the bar is a significant institution of the modern state and society,
whose organization and functioning are based on constitutional principles. Ensur-
ing their implementation and revealing their potential in the context of constantly
changing public relations will contribute to the improvement of the legal profession.
Originality/value — considering the bar through the prism of constitutional law is
a relatively new aspect of studying this institution in the post-soviet countries. In
this regard, the work is quite relevant.

| Key words: constitutional legal principles, constitutional foundations, the right
to legal aid, advocacy, principles of organization and activity of the bar.
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OKCAHA LIYMMLKASA

1. BBegeHune

KoHCcTUTyLMOHHBIE IPUHITUNBI KAaK OCHOBA IIPABOBOTO PEryJUpOBaHMsA 001ile-
CTBEHHBIX OTHOIIEHUN B pa3JIMYHbIX aclieKTaxX paccMaTpuBajach TAaKUMU yue-
HbiMU, Kak C.A. ABakbsH [Avakyan, 2000], A.H. KokoToB [Kokotov, 2014: 2161-
2168], A.A. Jluseposckutii [Liverovskij, 2016; 2019: 70-80], H.E. TaeBa [Taeva,
2017] u ap. Bonpocs! ux BOILIOLIEeHNs B peajibHble 00IeCTBeHHbIe OTHOLIEHUS —
npeamMet uccyieqosanusa B.W. Kpycca [Kruss, 2008; 2017], 1. A. Kpagery [Kravec,
2005], T.A. BacusnbeBoi1 [Vasileva, 2017: 92-105].

AnBokaTypa — BaXXHEUIITUI UHCTUTYT COBPEMEHHOI'0 TocyapcTBa U 00-
ecTBa, KOTOPhIN co3aercs U GYHKLINOHUPYET Ha OCHOBE KOHCTUTYIIMOHHO-
-[IPaBOBBIX MPUHIUIOB. VX MocjiejoBaTeIbHOE BOIUIONIEHNE B 3aKOHOATeIbCTBO
00 afBokartype u npodeccuoHaJIbHYI0 AeATeJIbHOCTh aJJBOKAaTOB OyieT crocoo-
CTBOBAaTh COBEPIIEHCTBOBAHUIO JAHHOT'O UHCTUTYTA, MOBBIIIEHNI0 3 PeKTUBHO-
cTu ero GYHKIMOHUPOBaHUA.

2. KOHCTUTYLMOHHO-NPAaBOBbIe MPUHLMMBI U UX PO/b
A9 rocyfapcTBa 1 0bLLecTBa

KoHCTUTYLIMOHHO-IIpaBOBble IPUHIUIILL — OCHOBA NIPaBOBOI'O PeryJIMpoBaHUsA
ob11ecTBeHHBIX OTHOIIEHU. Bojiee TOro: Ux BOIUJIOIeHNE — 3aJI0T yCTOMYHUBOIO
obmiectTBeHHoOro passutus [Liverovskij, 2017: 503].

AnBokartypa — BaXHeHINN HHCTUTYT o0IecTBa, IPU3BaHHBIN o0eclieynBaTh
3allMTy IIpaB, CBOOO Y NHTEPEeCOB YesioBeKa. Y POBeHb pa3BUTHA aABOKATYPHI sAB-
JifieTcs NoKasaresieM COCTOSAHNA AeMOKpaTHUU B 00llecTBe, OHUM U3 IIPU3HAKOB
3alMIIeHHOCTH [TpaB YejioBeka. KOHCTUTYIIMOHHbIE TIPUHLIUIIEI TIPeOTIpEAEIAI0T
pasBUTHE COLMAJIbHBIX OTHOLIEHNH, CBA3aHHAIX ¢ QYHKIMOHNPOBaHNEM AaHHOTO
WHCTUTYTa B YCJIOBUAX COBPEMEHHOT0 6eJIOPyCCKOro rocyjapcTsa 1 obiiecTsa.

KoHcTUTyLMOHHBIE IPUHIMIB — 3TO OCHOBOIIOJIAralliye HauaJjia
KOHCTUTYLIOHHO-IIPABOBOI'0 peryJIipoBaHusA OOLeCTBeHHBIX OTHOIIEeHNH, cop-
MUpOBaBIINecs 00BEKTUBHO, B CUJIY Pa3BUTHA COLUAJIBHBIX CBA3eH. OHM OT/IM4a-
I0TCS YHUBEpCaJIbHOCTBIO, YCTONYMBOCTBIO, CUCTEMHOCThI0. X OCHOBHasA 3ajja4a —
obecrnieunTh corjaacoBaHHoOe U 3G(PeKTUBHOEe BO3/eliCTBYE IPABOBLIX CPE/ICTB Ha
obliecTBeHHbIe OTHOILIEHNS, a B cJIyuae HEOOXOAUMOCTH B IieJIAX HeJJONyIleHuA
Ipo0eJIbHOCTHU M IPOTHBOPEYUBOCTU IIPABOBOI'0 PETyJIMPOBAHUA BEHICTYIIATh He-
[IOCPeICTBEHHBIMU PeryJIATOpaMu MoBeAeH!s CyObeKTOB COLMAJIbHBIX CBA3CH.
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Pa3nuyaroT KOHCTUTYHUMOHHbIE IPUHIIUIIEL, HOCAIe YHUBEPCAIbHBIHN Xa-
pakTep, a UMEHHO: CIIpaBeA/IMBOCTH, 3aKOHHOCTH, CBOOOBI, PABEHCTBA, a TAKXE
KOHCTUTYLIMOHHBIE IPUHITUIIBI IOOTPacsell U NHCTUTYTOB KOHCTUTYLIHOHHOT'O
mpasa (IPUHIUIE N36HUpaTEIbHON CUCTEMBI, IPUHIIUIB KOHCTUTYIMOHHOTO CTa-
Tyca JIMYHOCTH, IPUHLUIEI Cy1e0HOH Bj1acTH U T. 11.). Cpeaiu nocjieJHUX ocoboe
3HaYeHHe UMeIOT KOHCTUTYI[HOHHbIe IIPUHITUIB, OTHOCAIINECS K YCTPOHCTBY
rocynapcTsa u obujectsa B 1ejioM. CpeAu HUX — NPUHIUI IPUOPUTETa IIpaB
1 cBOOOJ] YesioBeKa U TpakJaHNHA, HAPOJOBJIACTHA, IPABOBOTO rOCy1apCTBa,
pasfiesieHUs BJIaCTel, paBHONPABUSA U T. J. Psan uccienoBaTesieil BEAEAIOT
TakXe KOHCTUTYI[MOHHbIEe IPUHIIUIEI, BEICTYNAIIKE B POJIM MEXOTPACJIEBBIX.

B dopmuposanuu u GyHKIIMOHUPOBAHNN MHCTUTYTA a/IBOKATYPHI pean3y-
I0TCA TaKue BaXXHeHIIne KOHCTUTYI[MOHHbIe IPUHIUIIBL, KaK: CIPaBeJINBOCTD,
3aKOHHOCTH, PaBEHCTBO, CBOOO/1a, IPUHIUII IPHOpUTeTa NIpaB M CBOOO. JINY-
HOCTH, IIPUHIIUI IPABOBOI'0 rOCYyAapCTBa, IPUHIIUII COI[UAJIBHOTO FOCY1apCTBa,
MPUHINI JeMOKPAaTHU4eCcKOro rocyiapcTsa u Aap.

3. MpaBo Ha puANYeckyo NMOMOLLb Kak BaxHelillee
KOHCTUTYLIMOHHOE NMpaBo

[TpaBo Ha pUANYECKYIO IOMOIIb — BaXkHellllee KOHCTUTYLIMOHHOe IIpaBo Pec-
ny6sviku besapych. OHO Xe ABJIAeTCA rapaHTUeN peaan3aliii UHBIX OCHOBHBIX
npas 1 cB0o60/. 3akpensisAs ero Ha ypoBHe Konctutynuu Pecniy6sivku benapych
(Konctutyrusa Pecriy6ivku Benapycb ot 15 MapTta 1994 r. ¢ u3MeHeHUAMU U J10-
MOJTHEHUAMU, IPUHATHIMU Ha pecyOInKaHCKUX pedepeHaymax 24 Hosa0pa 1996
rofa u 17 okraopsa 2004 roga), 3aKOHOB U MHBIX HOPMaTHUBHBIX IPABOBHIX aKTOB,
6eJiopycckoe Tocy1apCcTBO MOATBEPAUIIO CBOIO MPUBEPXXEHHOCTDh MPUHIUIAM
1 HOpMaM MeXxAayHapoHoro npasa. CorsiacHo craTtbe 7 Beceobuiell qexiapanuu
NpaB yeJIOBeKa BCe JIIAW PaBHHI llepef] 3aKOHOM U MMEIOT IpaBo, 06e3 BCAKOTO
pas3inuys, Ha paBHYIO 3alUTy 3aKoHAa. B cooTBercTBUU C yacThio 1 craThu 11
JeKjapanuu Kaxablll 4ejioBeK, 0OBUHsAEMEBIN B COBepIIeHNU NPeCcTyIJIeHNus,
MMeeT MPaBO CUMTAThCA HEBMHOBHBIM O TeX IOP, ITOKa ero BUHOBHOCTh He
OyZeT ycTaHOBJIeHa 3aKOHHBIM [TOPAAKOM IIyTeM IJIaCHOro cyeOHoro pasbupa-
TeJIbCTBA, [IpU KOTOPOM eMy 06ecreqrBaloTCsA BCe BO3MOXHOCTH AJIA 3alUTHI.
[TpaBo Ha ropuANYecKyio IOMOIIb NpeayCMOTpeHo Takxe U MexayHapo.-
HBIM NAaKTOM O FPaXJaHCKUX U NMOJMTHUYECKUX IpaBax 1966 roga. CorsjacHO
crarbe 14 yka3zaHHOIO aKkTa KaXkAblll MMeeT [IpaBO MMeTh JOCTaTOYHOe BpeM:A
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1 BO3MOXXHOCTb AJ1A NOATOTOBKY CBOEM 3alMThl 1 CHOCUTBCA C BBIOPaHHBIM UM
3aMUTHUKOM (IyHKT b gacTtu 3), a Takxe OBITh CYOUMBIM B €r0 MPHUCYTCTBUU
U 3auIarTh cedsA JIMYHO WM Yepe3 NOCpeACTBO BBIOPAHHOTO MM CaMUM 3a-
IIMTHUKA; €CJIY OH He UMeeT 3all[UTHUKA, ObITh yBeJOMJIEHHBIM 00 3TOM IIpaBe
1 MeTbh Ha3HAUeHHOT0 eMy 3alMTHHKA B JIIDOOM TaKOM CjIydyae, KOTJja NHTepeCh
IIpaBoOCy 1 TOro TpeOyloT, 6€3BO3Me3JHO AJIA Hero B JIIOOOM TakoM ciiyvae,
KOT'/Ia y HEro HeT JOCTAaTOYHO CPEJICTB JJIA OIUIATH 3TOr0 3alUTHUKA (IyHKT d
yactu 3).

Cratba 62 KoHctutyiuu Pecniy6uku benapycs — OCHOBHOrO 3aKoHa 6eJ10-
PYCCKOro TocyapcTBa — rj1acut: «Kaxxaplii nMeeT IIpaBo Ha I0PUANYECKYIO IO0-
MOILb /I OCYIeCTBJIeHUA 1 3alUTHI IIpaB U cBOOO, B TOM YHCJIe IIPaBo [0J1b30-
BaThCA B JII0O0I MOMEHT IIOMOIIBI0 aJBOKATOB U APYTHX CBOUX IIpe/icTaBUTesIel
B CyJle, MHBIX TOCyJapCTBEHHBIX OpraHaX, opraHax MeCTHOI'O ylpaBJleHU:, Ha
[IpeUpPUATUAX, B YIPeXAeHUAX, OpraHu3alysax, o01uecTBeHHbBIX 00be JUHEHUAX
Y B OTHOIIEHUAX C AOJDKHOCTHBIMU JINIIAMU U IrpakJaHaMi». KOHCTUTYLIMOHHO-
-[IpaBOBas HOpMa rapaHTupyeT Takxe okasaHue I0pUANYecKOl IOMOIIU B ycTa-
HOBJIEHHBIX 3aKOHOM CJIy4asx 3a cUeT roCyJapCTBa U yCTaHaBJIMBaeT 3ampeT Ha
IIPOTHBOAENCTBYE OKAa3aHMIO IpaBoBOM oMoy B benapycu.

Ansokartypa benapycu — opraHusanys, OKasbBawasa I0PUANIECKYI0 II0-
MOIIb UHANBHU/AAM U OpraHU3anusaM Ha IpodecCroHaIbHOM OCHOBe. AfBOKaTypa
He ABJIAETCA rocyAapCTBEHHBIM yupexJeHreM. DTo obliecTBeHHasA OpraHu3arus.
OHa He BXOJUT HU B CUCTEMY IOCyJapCTBEHHBIX OPraHOB, HU B CUCTEMY MecCT-
HOro caMoyIipaBjieHus. AJBOKaTypa IpeAcTasJiisgeT cob6oii coobuiecTBo npodec-
CHOHAJIbHBIX I0PHCTOB, KOTOPBIX OOBeNHAET CTaTyC aABoKaTa. ['J1aBHas 3agava
aIBOKaTypHl — OKa3aHue I0pUANYEeCcKO oMo GU3NYeCKUM U I0pUINYeCKUM
Junam. Mexay TeM, HHCTUTYT aABOKaTyphl — BaXKHENIINI 2J1eMeHT Hal[iOHaJIb-
HOU NIPaBOBOI CHCTEMBI, BHIIOJIHAIOLIINNI FOCyJapCTBEHHO 3HAaUMMBble 3a/auul —
obecIieyeHre 3aKOHHOTO U CIIpaBeAJIMBOr0 IPpaBoCy AU, U OAHOBPEMEHHO SABJIA-
IOL[UNCA COCTAaBHOM YacCThI0 IPaXJaHCKOro obl1ijecTsa.

4. MpNHUNNBI OPraHn3aunn 1 AeatesibHOCTU aABOKaTypbl

B Pecnybnunke benapycb
AnBokatypa benapycu GyHKIHMOHMpPYeT Ha OCHOBE psja IPUHIUMIIOB — OCHOBO-
roJiararnux 6a30BeIX HJIeN, ONPeesAIINX CYIHOCTh MHCTUTYTa aJBOKa-

TypBI, €ro OpraHu3anuo U GYHKIHMOHUPOBaHUE. DTU MPUHIUIB BEITEKAIOT
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13 KOHCTUTYLIMOHHO-NIPABOBBIX IIPUHIMIIOB U UX AONOJIHAIT. Cpeau AaHHBIX
MI0JIOXKEeHU — IIPUHIUIIEL 3aKOHHOCTHU, JOCTYITHOCTHU I0pUANYeCKON ITOMOIIH,
He3aBUCUMOCTH IIPH OCYIEeCTBJIEHUN NPO(ecCUOHAIbHON AeATeJIbHOCTHU, ajl-
BOKATCKOW TaWHBI, MCIOJIb30BAHMA BCEX He3alpelleHHbIX CPeICTB 1 CII0COO0B
3alUTH IIpaB, cBOOO 1 MHTEPECOB KJIMEHTAa, obecledyeHre KayecTBa IOpUan-
YeCcKO¥ IIOMOIIY, HeJJOIIyCTUMOCTH BMellaTesIbcTBa B IpodeCcCrOHaIbHYIO Aes-
TEJIbHOCTb aABOKATOB CO CTOPOHBI TOCyAAPCTBEHHBIX OPTaHOB, CAMOYIIPABJICHUA
1 caMOpUMHAHCUPOBAHUA.

3aKOHHOCTD B JIeATeIbHOCTY afjBOKaTa — 3TO [IpOsBJIeHHe KOHCTUTYIIMOHHO-
ro IPUHIUIIA 3aKOHHOCTU. 3aKOHHOCTb IIPOABJIAETCS B TOM, YTO BCE€ CYOBEKTHI
IpaBa JOJDKHBEL B CBOE IeATeJIbHOCTU PyKOBOACTBOBAThCS HOpPMaMU IIpaBsa.
Ansokarypa Pecniy6sinku Bestapych opranusoBaHa 1 QyHKIIMOHUPYET B COOTBET-
CTBUM C TpeOOBaHMAMYU HOPMAaTHUBHBIX [IPABOBLIX aKTOB. B cBoel AeATesIbHOCTH
aJIBOKaT pyKOBOACTByeTcs TpeOOBaHUAMU 3aKOHOAATEJIbHBIX aKTOB. B ciyuae,
ecJIv aABOKaTOM HapyLIaloTCs IPaBOBbIE IPeAMCAaHNN, OH HeceT IOpPUANYECKYI0
OTBETCTBEHHOCThb. B JaHHOM acnekTe afjBOKaT HUYeM He OTJIMYaeTcs OT UHO-
ro cyObekTa Mpasa. 3a HapylleHue 3aKoHoaTeJbcTBa Pecrybinku benapych
JIUII0, OCYILleCTBJIAILIee aABOKATCKYI0 AeATeJIbHOCTb, MOXeT OBITh IIPUBJICYEHO
K pa3JINYHBIM BUJAM OTBETCTBEHHOCTH. JTO U AUCLUIUIMHAPHAA, U aAMUHUCTPa-
THBHas1, ¥ yTOJIOBHAsA OTBETCTBEHHOCTb.

OxkasaHue 1opuanydeckoli nomou B Peciy6sinike Benapych ocyujecTBiiAeTcs
¢ coOJroieHreM IPUHIUIA JOCTYNHOCTU. JJOCTYNIHOCTh IOpUANYECKON TOMOIIN
BKJIIOYaeT B ce0s HeCKOJIbKO acleKToB. Bo-nepBhIX, corjiacHo yactu 1 crtaTtey 2
Konctutynuu Pecriy6mku benapych 4esioBek, ero nmpasa 1M cBOOO/Ibl, rapaHTUHN
UX peajiM3aliy IPOBO3IJIAIIAIOTCA BHICIIE! LEHHOCTBIO U LieJIbI0 TocyaapcTBa
1 obmjectBa. COOTBETCTBEHHO, KPUTEPUM IOCTYITHOCTY IIPaBOBOI IIOMOIIU OTIipe-
JEJIAITCA UCXOAA U3 UHTEPeCcOoB MHAUBUA. BO-BTOPHIX, B COOTBETCTBUU C Ya-
cthio 1 craTeu 21 OCHOBHOTO 3aKOHA 0eJIOPYCCKOro rocyapcTBa obecrneyeHue
npas 1 cBobof rpaxaaH Pecry6smku Benapych ABjseTcA BBICHIEN LeJIbI0 TOCy-
JapcrBa. ['ocyjapcTBeHHBIe OpraHbl, JOJDKHOCTHBIE JIMIA, O0IlecTBeHHbIe Opra-
HM3all¥, COTJIACHO Ha3BAHHBIM BhIIIE NoJI0XeHnAM KoHctutynuu Pecriy6imku
Benapycsk, OJXKHB BHUMATEJIBHO MOAXOAWUTH K BONPOCY 3alUTHI IIpaB, CBOOO
1 UHTepecoB IpaxkaaH. JJoCTyIHOCTh IOPUANYECKON IIOMOIIY — acleKT KOHCTH-
TYLMOHHOTO NPUHIWIIA paBeHCTBa BcexX nepes 3akoHoM. I0puandeckas moMoIhb
OKas3bIBaeTCA I'paxJaHaM He3aBUCHUMO OT KaKHUX-JIM0O COLMaJIbHBIX U JPYyTUX
XapaKTepUCTUK — HAIIMOHAJIBHOCTH, A3bIKA, MPOUCXO0XAEHNs, [10J1a, packl, CO-
LMaJIbHOTO IIPOMCXOXAEHNs U APYTUX IPU3HAKOB. JIOCTyIIHOCTh I0PUANYECKON
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[IOMOIIY aJiBOKaTa KacaeTcs Kak BO3Me3JHOI, Tak 1 6e3B03Me31HOM ee (POPMEL
Bo3mesgHas noMoIis OkasbplBaeTcsA Ha OCHOBAHUM IOr0OBOpa Ha OKa3aHue I0pyu-
YyecKol noMolu. Pazmep Takoii nomoly — ycjioBre CorJiallieHus, 3aKIi4aeMoro
MeXy agBoKaToM (afBokaTcKuM 610po) u kianeHToM. KoHctuTtyiuonHsiil Cya
Pecny6sinku Bestapych B CBA3M C BBIIEYKAa3aHHBIM 00paTUjl BHUMaHNE Ha TO,
YTO OJJHUM U3 acCleKTOB JOCTYIHOCTH I0pPUANYECKON IOMOIIY fBJIAETCS BO3MOX-
HOCTb YCTaHOBJIEHHU CIIpaBe/l/IMBOT0 pa3Mepa OILIaThl IpHUANYecKo TIOMOIIY,
KOTOPBIN JelICTBUTEJIBHO MTO3BOJIsAJI Obl 00paTUTHCA 3a I0PUANUECKOI TOMOIIBIO
KaXxJoMy, KTO B Hell HyxJjaeTcs, 1, cjiefjoBaTeJIbHO, peajibHO OCyLeCTBUTh KOH-
CTUTYLIMOHHOE [IPaBO Ha I0pUANYECKYI0 IMoMoIlb. Ha npakTuke, 1o MHEHHIO
Koncrurynuonsoro Cyaa besnapycu, qorkeH ObITh cOOJII0eH OajlaHC MexXay
rapaHTUPOBAaHHOCTBIO [IPeOCTaBJIeHN KBAIUDUIIMPOBAHHON I0PHINYEeCKON
IIOMOILX ¥ CBOOOJ0OI AOTOBOPHOIO ONpefiesIeHNs pa3Mepa ee OIJIaThl B paMKax
rpaXJaHCKO-MPABOBHIX OTHOIIEHUH MCXOJiA U3 HeoOxoauMocTu auddepeHiiu-
POBaHUA OIJIATHL B CBA3U CO CJIOXKHOCTHIO /1es1a, 00beMOM OKa3hbIBa€MBbIX YCIYT,
CPOYHOCTBIO Aejia U Ap.

JleTann3upys KOHCTUTYIIMOHHO-IIPABOBYI0 HOPMY O BO3MOXHOCTH IIPefo-
cTaBJleHUsA KBaJIM(UIMPOBAHHON I0PUANYECKON oMol OeclyiaTHO, T. €. 3a
cdeT rocyfapcTBa, 3akoH Pecny6snku benapych «O0 agBokaType U aIBOKaTCKO
JesarenpHOCTH» OT 30 Aexabpsa 2011 r. No 334-3 (masee: 3aKOH) onpeAesiu CIy-
yau ee okasaHusdA. [IpaBoBas noMolInb okasbplBaeTcs agBokaTaMy 6e3BO3Me3qHO
B CJIEAYIOIIUX CJTydasx: a) MCTILaM — B CyJax [epBOM MHCTAaHLUUU [IPU BeJeHUU
JleJ1, CBA3aHHBIX C TPYAOBBIMU IIPABOOTHOLIEHHUAMH, O B3bICKAHUU aJIMMEHTOB;
0) BeTepanaM Bennkoii OTeuecTBeHHO! BOIHEI — IIPU Jlaue YCTHOM KOHCYJIbTa-
LM 110 BOIIpOcaM, He CBA3aHHBIM C NpeAlpPUHUMATEIIbCKON AeATeIbHOCTHIO;
B) TpaxxJlaHaM — IIPU COCTABJIEHNU 3asABJIEHUN O HAa3HAUYEeHUH MIEHCUI U TOCOOUT;
r) uaBajugam I u Il rpynnel — ipy fave yCTHOM KOHCYJIbTalluM, He Tpebyloei
O03HaKOMJIEHUA C JOKyMeHTaMH; [1) HeCOBeplIeHHOJIETHUM — B UX MHTepecax,
UX poauTesiaM (OmeKyHaM, IONeuYnTesiAM) — B MHTepecax JieTell; e) MHBIM KaTe-
ropyAM IpaxJaH — 10 PelleHUI0 KOJIJIeTUH aIBOKaTOB.

IOpuanyeckas nomolps NocTpagaBlIIiM OT TOProBJIX JIIOAbMU, UX 3aKOH-
HBIM IIpeJICTaBUTEIAM B CJIyuae, ecid OHU He JOCTUIJIN YeTblpHaAIaTuIeT-
Hero Bo3pacTa 10 BOIIpocaM COLMasIbHOM 3allyTH U peabuiuTanuy, JumaM,
MIOCTPaJaBLINM B pe3yJibTaTe aKTOB TePPOPU3Ma, OKA3bIBAETCSA 3a CUET CPEACTB
rocygapcTBeHHOro Olo/pkeTa.

IOpuanueckas nomMoIb No03peBaeMOMy U1 OOBUHAEMOMY OKa3blBaeTCs
3a CcYeT CpeJICTB rocyiapcraa (B JaHHOM CjIydyae — 3a CYeT MeCTHOro OloKeTa)
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B CJIydae ydacTHusA aJBoKaTa B JO3HAHWUY, IIpeJBapUTEIbHOM CJIEACTBUU U CYy-
JeOHOM pa3bupaTesibCTBe [10 Ha3HaueHUI0 Yepe3 TepPUTOPHAIbHYI0 KOJIJIETHI0
aJIBOKATOB IO TpeOOBAHUIO OpPraHa, BeAylero yroJoBHHIH npoljecc. CorjiacHo
cTatbe 46 Y20,108H020 npoyeccyatbHozo Kodexca Pecnybsiuku Bestapyce 3auiuT-
HUK Ha3HAYaeTCs: a) eCJIU MOA03PEeBAEMbIN MJIH OOBUHSIEMBIN XO4AaTalCTByeT
00 3TOM; 6) ecyiu IpeCTaBUTesIb yMepIlero I0103peBaeMoro Ui 00BUHAEMOr0
X0JlaTalicTByeT 00 3TOM; B) JJIsA MOJIYyYEHUS JIMIIOM I0PUINYECKOU KOHCYJIbTAllN
J10 HayuaJia IepBoro Aopoca B cjIyyae 3aJiepXaHus Ui IpUMeHeHHs MepHI Ipe-
cevyeHNs B BUJie 3aKJII0UeHNsA N0 CTpaxy; I') B ciiyyae 00sA3aTeJIbHOIO y4acTus
3aIMTHHKA B IIPOM3BOJCTBE 10 MaTeprajiaM yroJIOBHOTO JieJia, B MHBIX CIyvasx,
yCTaHOBJIEHHBIX 3aKOHOAATeIbcTBOM. OCHOBaHUA 0053aTe/IbHOI0 y4acTus aaBo-
KaTa IpU POM3BO/ICTBE YTOJIOBHBIX JeJI IPAMO IIpeAyCMOTPEeHH! AeliCTBYIOIUM
B Benapycu 3akoHomaresibeTBOM. Ctaths 45 Yeos108H020 npoyeccyatvHoeo Kodeka
Pecny6nuxu besiapyce K 4ncily 3THUX CJIydyaeB OTHOCHUT: a) HeCOBepIlleHHOJIeTHU
BO3pacCT MOJI03peBaeMoro mujiu o0BUHsAeMOro; 0) HeBjiaJieHHe N0J03PeBAEeMbIM
WJIM 0OBHHSAEMBIM A3BIKOM, Ha KOTOPOM BeJleTCsl [IPOU3BO/ICTBO 110 YT'OJIOBHOMY
ey b0 UX HerpaMOTHOCTD; B) HEBO3MOXXHOCTh [TOJ03peBaeMbIM UJI O0BU-
HAEMBIM B CHJIy PU3NYECKUX MJIN ICUXUYECKUX HeJJOCTaTKOB CaMOCTOATEIbHO
OCYIIeCTBJIATh CBOE IIPAaBO Ha 3alUTYy; I') cOBepllleHne yKa3aHHBIMU JIMIaMU
0c000 TAKKOTO NpecTyIlieHnsA (IpecTyIieHus, 3a KOTopoe peAyCMOTpeHa yro-
JIOBHas OTBETCTBEHHOCTH CBBIIIE 12 JieT juieHus cBOOOIb); ) eciu MeXay
MHTepecaMu NoA03peBaeMbIX NI OOBUHAEMBIX NUMEIOTCA IPOTUBOPEUHs U eCJIN
X0Ts Obl OJMH M3 HUX MMeeT 3allUTHUKA U B IPYTUX CIIydasx.

HesaBucumocTh afiBOKaTyphl, 10 MHeHMI0 A.B. ParynnHa, npecrasiiser co-
6011 oOecrieyeHHOE Ha yPOBHE 3aKOHA IIPaBOBOE COCTOSIHME aJIBOKaTOB, OPraHOB
KOPIIOPaTHBHOIO yIIpaBJjieHNs aJBOKaTypoOil U aJBOKaTCKUX 00pa3oBaHuii, Npu
KOTOPOM OHU HaJieJIeHbl NCKJII0UMTEIbHBIM [IPaBOM B pellleHNH BOIIPOCOB caMo-
yIpaBJIEHUs], CAMOPETYJIAIMN Y SKOHOMUYECKOHN caMocToATeIbHOCTH [Ragulin,
2019: 25]. He3aBuCHMMOCTb O3HAYaeT CAMOCTOATEIbHOCTD B IPUHATUH PElleHNH,
OCyllecTBJIEHNH AeHCTBUI, BXOANIMX B KPYT IIpo@ecCrOoHaIbHBIX IOJTHOMOYUN
anBokaTa. HesaBucuMocTh afjBokaTa obeclieurBaeTcs He BXOXKAeHeM aJiIBOKa-
TYpBI B CICTEMY OpPraHOB r'OCyJapCTBEHHOH BJIACTH. AJBOKAT — JIUIIO0, 9KOHOMMU-
YecKU He3aBHCHMOE OT rocy/lapcTBa U (1) uHbIX cyOobekToB. HezaBucumocThb
aZiBOKaTa O3HAYaeT TakKe U CJI0XXKHOCTh MPUBJIEYEHNS €ro K OTBETCTBEHHOCTH.
Kak yTBepxaaercsa ucciaeoBaressiMy, dKOHOMHUYecKas U NpolieccyajibHas CBO-
6oaa KaxAoro aJBokKaTa — 3TO He TOJIbKO OCHOBA CUJIBHOM aJIBOKATyphl, HO
Y YCHEIHON 3anuThl pas JuyHocT [Golovin, Solomatin, 2013: 96].
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AnBoxkaTckas TaliHa — ellle OJWUH IIPUHILNI OpraHu3aluy 1 JeATeJIbHOCTH
aaBoKaTyphl B benapycu. AfBokaTckas TaliHa pacnpocTpaHAeTcs Ha CBeJleHusA
0 BOIpOCax, 0 KOTOPBIM KJIMEHT 00paTuiics 3a opuanieckoi nomombio. OHa
BKJIIOUAET B ce0s: a) CyTh KOHCYJIbTAIMi, pa3bsACHEHUH, CITPABOK, MOJTyYeHHbBIX
KJINEHTOM OT aJIBOKaTa; 0) nHdOpMaIiuio, MoJIyIeHHYI0 OT KJIUeHTa, 06 06CTo-
ATEJIbCTBAX COBEpIIEHUs IPeCcTyNJIeHNUsA 10 YTOJOBHOMY JeJly, IO KOTOPOMY
aIBOKAT OCYIIEeCTBJIAJ 3allUTy Ipas, cBOOOJ U MHTEPEeCcOB KJIMEHTa; B) cBefle-
HMA O JINYHOM XXM3HU KJIMEHTA; I') CBeJeHMs, COCTaBJIAII[IE KOMMeEPUYECKYIO
TaliHy KJIMeHTa. ABOKATCKyl0 TaliHy 00s3aH XpaHUTb He TOJIbKO aJIBOKaT,
HO U NOMOIIHUK afBOKaTa, U cTaxep aJBokara. ['ocyjapcTBeHHBIE OpraHHI,
JOJDKHOCTHBIE JIMI[A, MHBIe CyObeKThHl He BlIpaBe UCTpeboBaTh y aJjBoKaTa cBe-
JleHus, coCTaBJIAIIMe aJBOKaTCKyI0 TaliHy. MHdopmMalus, ee cocTaBiAmoLas,
He MO>XeT OBITh [T0JIyYeHa U UCII0JIb30BaHa KakK JoKa3aTesIbCTBO B IPaXJaHCKOM,
X03ANMCTBEHHOM U MHBIX IIpolleccaX. AJJBOKaT, IOMOLIHUK aJBOKaTa, CTaxep
He MOTYT OBITh JOTPOIIEHHB! B KauecTBe cBujeTesiell 06 00CTOATeIbCTBAX, CO-
CTaBJIAIOIINX a[JBOKATCKYI0 TaliHy. JlaHHad nHGopManusa He MoXeT ObITh Y HUX
NoJIy4yeHa.

Koncrutyunonssiii Cyn Pecriy6imku Besapych B cBoeM pelieHuu oT 23 fie-
kabpsa 2011 r. Ne P-657/2011 «O cooTtBetcTtBun KoHcTuTynuu PecnyGinku
Benapycs 3akoHa Pecnybsmku Benapycsh ,,00 agBokaType U afBOKaTCKOU Jie-
sAtenapHOCTU B Pecniybuinike Besapych“» yieny BHUMaHNe aiBOKATCKON TaliHe,
yTBepXAas, 4YToO HOpMBI 3aKOoHa 00 agBOKaType 1 aJBOKATCKOM IeATeJIbHOCTU
B Pecniy6sinike besiapycs, npegycMaTpuBaloiiyie ocBOOOXJeHue aiBoKaTta, cTa-
’Ke€pOB, TIOMOI[HUKOB a/IBOKAaTa OT 00A3aHHOCTHU CBUAETEJIbCTBOBATh 006 00CTO-
ATEJIbCTBAaX, KOTOPHIE CTaJIM MM M3BECTHHL B CBSA3M C UX IPOdeCcCuOHaIbHOU
JeATeJIbHOCTBIO, a TakXXe HEBO3MOXHOCTD MOJIyuYeHHs U UCIO0JIb30BaHUs UH-
dpopmalium, cocTaBALIEN aIBOKAaTCKyI0 TaliHy, CJIyXaT o0ecliedeHUIo IIpaBa
KaXoT0 Ha 3al[UTy OT He3aKOHHOTO BMellaTesIbCTBa B ero JIMYHYIO XKU3Hb,
B TOM YHCJIE Ha €ro YeCTh U JOCTONMHCTBO (cTaThsa 28 KoHctutyuu Pecmy6im-
ku Benapycs). Kpome Toro, oHM ABJIAIOTCA rapaHTUel TOro, YTO MHGoOpManus
0 YaCTHOM XM3HU, JOBepeHHas JIMIIOM B I1eJIfAX cOOCTBEHHO 3aIlIUTHl aBOKaTYy,
He OyJZleT BOIIPEKH BOJIE 3TOTO JIMIla MCI0JIb30BaHa B MHBIX LIeJIAX, B TOM UHCIe
IpoTuB Hero camoro (craTtha 27 Koncrutynuu Pecriybnuku Benapycs). Hopmel
00 aIBOKATCKOI TaliHe COTJIacylTcA U ¢ yacThio 3 ctaTtbhu 34 KoHcTuTyuu, 3a-
KpeIuIAolell BO3MOXHOCTb OTpaHU4eHNs N10J1b30BaHNA HH(popMalyei B Iesiax
3aI[UTH YECTU, JOCTOMHCTBA, JINYHOU 1 CEMENHOU XU3HU TPaXJaH U MOJTHOTO
OCYIIeCTBJIEHUS MU CBOMX NpaB.
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AnsokaTtoM B Pecniybsinke benapych, corjiacHO cTaTbe 7 3aKOHA, MOTYT
OBITH (pri3MUecKUe JINI[a, ABJIAKINecA rpaxaaHaMu Pecrybinku Benapycs, nme-
IolIMe BhICIIee I0punieckoe oOpa3oBaHue, cTaX padOTHl IO ClIelINaJIbHOCTY He
MeHee TpeX JieT, Ipolle/iiye B yCTAHOBJIEHHBIX 3aKOHOM CJIy4asX CTaXXHUPOBKY
U cJaBlnve KBaanu(UKalMOHHBIN 5K3aMeH, MOJIyYMBIINe ClelraJbHOe paspe-
meHue (JIMIEH3UI0) Ha OCyIeCTBJIeHHe aJBOKaTCKON JeATeJIbHOCTU U ABJIAI0-
myecs 4wieHaMy TeppPUTOPUaIbHON KOJIJIerny aIBOKaToB. 3aKOHOATeJIbCTBO
Pecnybsiiku Benapych ycTaHaBIWBaeT OrpaHUYeHMs JJIA JIollycKa K aJBoKaT-
CKOYl fleaTesibHOCTU. Tak, He MOT'YT cTaTh afBOKaTaMU JiMla: a) IpHU3HaHHbIE
B YCTaHOBJICHHOM MOpsiAKe HeJleeClIoCOOHBIM WJIM OTPAHNYEHHO J1eeCoCOOHBIM;
6) paHee coBeplIlBIIee yMBbIIJIEHHOE IPecTyIlJIeHNe; B) UCKJII0UeHHbIe (YBOJIeH-
HBble) U3 KOJIJIETHH aJIBOKATOB, a TaKXe YBOJIEHHble 13 IIPaBOOXPAHUTEIbHBIX
U JpYyTHUX OpraHoOB U OpPraHU3alUH 0 JUCKPeJUTUPYIOIINM 00CTOATEeIbCTBAM,
B TeueHUe TpeX JIeT CO JHA NPUHATHUA COOTBETCTBYIOUINX pellleHui 00 yBOJIb-
HeHUHU; T') obpaTuBlInecs 3a NoJyuyeHHeM JIMLeH31H B TeueHle 0JJHOT0 rojia co
JHA BCTYIJIEHUA B CUJIy IPUHATOrO B OTHOLIEHNUU ero JIM060 MHANBHUAYaJIbHOTO
npeanpuHUMaTesis (FOPUANYEeCKOro JIMIa), B KaueCcTBe KOTOPOro OBLIIO 3ape-
TUCTpUpPOBaHO (yupeauTesieM UM PyKOBOJAUTEJEM KOTOPOIO SBJIAJIOCH) 3TO
dbusnueckoe U0, pelleHNs 0 peKpalieHny AelcTBHA Wi 00 aHHYJIMPOBaHUU
CIlellnaJIbHOIO paspelleHus (JINIeH3MK) Ha OCyllecTBJIeHUe aIBOKaTCKON Aes-
TeJIbHOCTH, AeATeJIbHOCTH 10 0Ka3aHUI0 I0PUANYECKUX YCJIYT B YCTaHOBJIEHHBIX
3aKOHOJJaTeJIbHBIMU aKTaMM CJIydasx, 3a UCKJII0UeHNeM IIpeKpalieHNs AeHCTBUA
COOTBETCTBYIOILIEro CIelHabHOro paspenieHns (JIMLEeH3UH) 10 cOOCTBEHHOM
MHUIMATUBe JIMI[eH31aTa; €) 3aHMMaBIINe B [IepUo/J] CO JHA ToAa4YU 3asABJIeHUA
0 JolycKe K KBaJIM(PUKALMOHHOMY 3K3aMeHy A0 OH:A NOJIy4eHUs JINLEeH3Un
JOJDXKHOCTH, BpeMsA paboTh Ha KOTOPHIX 3aCYUTHIBAETCA B CTaX rocyJapCcTBeH-
HOM CJTyXOBHI.

I[pu okazaHuM I0PUANYECKO IOMOIIH, COTJIACHO cTaThe 17 3aKoHa, aBOKaT
HMeeT IIpaBo MpPeCTaB/IATh UHTepech KJIMEHTOB B: a) CyAax, rocy1apCTBeH-
HBIX OpraHax, OpraHusaluax, nepej GuU3nNyecKUMH JuiaMy; 6) NpuBJIeKaTh
K y4acTHIO B fiejie cllellajiiCcTOB; B) cobupaTh U NpefCTaBJIATh CBeJeHUs, Ka-
caromuecs o0CTOATeIbCTB AeJia; ) 3alpaliiBaTh CIPaBKHU, XapaKTePHUCTUKY,
HHbIe JOKYMeHTHl, HeoOXOAUMbIe B CBA3M C OKazaHNeM I0pUNYeCcKOoN IOMOIIH;
M) 3alpamiMBaTh MHEHMA CHEIMaINCTOB AJIA pelleHus BOIPOCOB, BOZHUKIINX
B CBfI3U C OKa3aHHeM I0pUANYEeCcKOV IIOMOIY U TPeOyIOIUX Cllel[aIbHbIX 3HAaHUN
B o0JiacTu HayKH, TEXHUKHU, NCKYCCTBA, B APyrux cdepax; e) 6ecrpenaTcTBeHHO
1 KOH(UOeHINaJIbHO O0IaThCcsA HaeqUHe CO CBOMM KJIMEHTOM; ) 3aABJIATh
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X0JlaTaliCTBa, NOoJaBaTh >kaJIo0bl; 3) OCYIEeCTBJIATh UHBIE NIpaBa, IpeyCMOTpeH-
Hble 3aKOHOM U ApPYTMMH HOPMAaTHBHBIMU IIPABOBBIMU aKTaMU.

OxasbiBas IpUANYECKYI0 IIOMOIIb, aABOKAT 00s13aH: a) co0JII0aTh 3aKOHO-
nartesbcTBO Pecniy6smku Besapych; 6) MCIIOJIb30BaTh BCe IpefyCMOTpPEeHHbIe
3aKOHOM CpefCTBA U CHOCOOBI 3al[UTHI IpaB, CBOOO 1 MHTEPECOB KJIMEHTA;
B) OKa3blBaTh I0PMINYECKYIO IOMOILb B COOTBETCTBUM C 3aKOHOAATEIbHBIMU
aKTaMu 10 Ha3HaveHuIo; r) cobsoaTs [IpaBuiia npodeccrioHaIbHON 3THUKY;
[1) OTYUCJIATH cpeficTBa B (GOopMe B3HOCOB Ha COJepKaHHe TeppUTOpHUaIbHON
KOJIJIETUM aJIBOKATOB; €) COBEepIlIeHCTBOBaTh CBOU 3HAHUA; XK) obecreunBaTh
aIBOKATCKYIO TaliHy; 3) UCIIOJIHATH UHBIE 003aHHOCTH, IIpeyCMOTPeHHEbIEe 3a-
KoHojaTesabcTBOM PecryOinnku besnapycs.

IOpuauueckas nomours B Pecriybsrike Besapych okasbiBaeTcss aABOKaTaMu
B cileayomux opMmax. Bo-nepBbix, B popMe gauu KOHCYIbTalUi U Pa3bACHEHUN
10 MPABOBBIM BoIlpocaM. Bo-BTOpHIX, ITyTeM cocTaBJieHus 3asBJIeHUH, kaJio0,
VHBIX IPABOBBIX JJOKYMEHTOB. B-TpeThlx, B BUe IpeACTaBIeHI NHTEPEeCOB CyOb-
€KTOB B cyAaX, FOCyapCTBEeHHBIX OpraHax, MHBIX OpraHMU3alisAxX, B TOM YHCJIe UX
opraHax ynpasJjeHus U nepef pusndecknumu unamu. Eme oqxa ¢popma okazaHus
IIPaBOBO¥ IIOMOIIY — yYacTHe B KauecCTBe 3alUTHHKA B JOCyAe0HOM IIPOU3BO/ICTBE
1 CyZie 10 YTOJIOBHBIM JieJIaM, a TaKkKe [IPeICTaBUTEJIA IOTEPIIeBIIero, NHbIX GU3n-
YeCKUX WJIN I0PUANYECKUX JINII, ABJIAIONINXCA YYaCTHUKAMU aIMUHICTPATUBHOTO
npoliecca. AJBOKaThI BIIpaBe Takxe obecriedrBaTh IPaBOBOI acleKT X03:AMCTBeH-
HOW 1 HOW JIeATeJIbHOCTH, COBepIIaTh B MHTepecax KJINEeHTOB I0pHUINYeCcKH 3Ha-
YyMBble JeliCTBUA, OKa3blBaTh MHEBIE BUBI IOpUIAYeCcKOl noMomuy. Posb agBokaToB
B OKa3aHUU I0pUANYECKOl IOMOIIN cyObekTaM nMeeT 60Jibioe 3HaueHue. Y 3To
CBA3aHO TaKXe M C TeM, YTO 3aKOoHojaTesbcTBO PecnyOiuku benapych ycraHo-
BUJIO HOPMY, COIJIaCHO KOTOPOH NpodecCcroHaIbHYIO 3Ty [IpaB U HUHTEPECOoB
KJIMEHTOB II0 YTOJIOBHBIM, T'PXXJAHCKUM JiejilaM; JiejiaM, BO3HUKAIOLIMM HX 5KO-
HOMHYECKUX CIIOPOB; AejiaM 00 aIMUHNCTPATHUBHBIX IPaBOHAPYIIEHNAX B CyaX,
a TaKxe opraHax, BeyI1X YTOJOBHBII NN aAMUHICTPATUBHBIN IIPOIECC, MOXET
OCYIIIEeCTBJIATh MCKJIIOUUTEJIBHO aABOKAT (J4acTh 2 cTaThy 26 3aKOHA).

5. 2¢dekTMBHOCTL paboThbl agBOKaTypbl B benapycu
AnBokatypa — HeOOXOAMMBIN MHCTUTYT TOCy1apcTBa 1 obilecTsa. Y noka3aTesib-
CTBO TOMY — COCTOAHNE HaHHOHaﬂLHOﬁ HpaBOBOﬁ CHCTEMBI B I1€JIOM 1 OTAEJIbHBIX

€€ COCTaBJIAIIINX.
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IOpucrt I'.B. Cnuo3bepr oTmeyait: «Bes Haa cygebHas npakTUKa peicTas-
JisieT coOO0i pe3ysIbTaT He TOJIBKO CyIeHCKOU paboThl, HO K PabOTHI aJJBOKATOB, MX
MOMOII[HUKOB WJIM BCIIOMOTaTeJIbHbIX OPraHoB IIpaBocyaus. Bes kaccanyoHHas
[IpaKTyHKa, NoJIyYuBIIas AJjiA Hallero IipaBa CToJIb O0JIbllIoe 3HaueHue, Bepabo-
TaJIach MpU JeATEJIbHOM, TOUYTH MOCTOSTHHOM, Y4aCcTUU aJBOKaTyphl» [Sliozberg,
1889]. B yciioBUAX COBpeMEHHOI'0 rocyAapcTBa 1 00I[ecTBa yKa3aHHbIe CJIOBA —
KaK HUKOTJa CIIpaBe/lJIiBEL.

AnBokaTtypa Ha COBpEMEHHOM 3Tale 0eJIOpyCCKOro rocyiapcTsa — 3TO OAUH
n3 Haubosiee 3P HeKTUBHBIX CIOCOOO0B 3alUTHI IPaB U cBOOO UHANMBUOB. OTO
MOATBEPXAaeTCA U pe3yJibTaTaMu paboThl JaHHOrO MHCTUTYTA. Tak, B 2007 roay
yjeHaMmu besiopycckoil pecny6IMKaHCKOM KOJIJIETMH aJJBOKATOB B KOJIMYeCTBe
1601 agBokara 05110 BBIIIOIHEHO 363 631 mopydenusa. Cpeau NopydeHUN — KOH-
CyJIbTalluM, COCTaBJIEHHE IPaBOBBIX JOKYMEHTOB, BefleHle aAMUHUCTPATUBHBIX,
rpaxaaHcKux 1 yrosoBHbix Aei (Chajchic, 2008).

K npodeccronanbHO TOMOIIHM a/IBOKaTOB 00paIianTca JOCTaTOYHO YacTo
U B HactosAmee BpeMA. 3a 2018 rof, corjacHO apxXyMBHBIM JaHHBIM, aJJBOKaTaMU
I'pogHeHCcKOlN 00J1aCTHON KOJIJIETHH aJIBOKATOB OBLJIO BBHIIIOJTHEHO MOPYYEeHUN
B xosuectBe 31795, a B 2019 roay — 30 378.

[Tomompb, OKa3pIBaeMast aiBOKaTaMu, sBjsieTcs addextuBHON. Tak, o6uui
MPOI[eHT YAOBJIETBOPEHHBIX MO3MUIUI 0 TpaxaaHckuM feyiaM B 2019 roay co-
crasui 72,1%, a o afMUHUCTPATUBHBIM — 58,7%. [TpOLIeHT yA0BJI€TBOPEHHBIX
XO[AaTalCTB MO YTOJIOBHBIM JiejlaM B CTaOUM AO3HAHUA U IIpeBAPUTEJIBHOTO
CJIeICTBUA COCTaBMJI 66,7% (B 2018 roay — 50,8%). B cynax nepBoii MHCTaHLIUHN
MIPOLIEHT y/IOBJIETBOPEHHBIX XoAaTalcTs 72,6%.

Bcs geAaTeslbHOCTh MHCTUTYTA aABOKATYPhl CBUAETEIbCTBYET O TOM, 4TO aH-
HBII MHCTUTYT BBINOJIHAET ABONMHYIO poJib. C OJHOI CTOPOHBI — 3TO 00I1eCTBEHHO-
-rOCyJapCTBEHHBIN NHCTPYMEHT, KOTOPHIH, 10 MHeHuIo P.O. MameznoBa, «BMOH-
TUPOBAaH B CyeOHYI0 CUCTEeMY» U IIPH3BaH peaJiIn30BbIBAaTh TaKXe 1 MHTEPECH
roCyJapcTBa B YaCTU BRIHECEHUs CIIpaBeAJIUBHIX CyAeOHbIX pemieHnii [Mamedov,
2016: 191]. C apyroii CTOpPOHBI, 3TO «CTPYKTypa rpaXxJaHCKOro o0IiecTBa»
[Vajpan, 2006: 43]. I'oBops cyioBamu C.D. JIn6aHOBOM, KOHCTUTYIIMOHHBIN UH-
CTUTYT I'PaXJaHCKOro oblecTBa, CIIOCOOHBIN 00ecrnednuTh KOHCTUTYI[IOHHEIE
rnpasa 1 cBOOO/bI He TOJIBKO KaXJ0r'o 4esIoBeKa, HO U caMOr'o I'pakJaHCKOIo
obmectBa [Libanova, 2017: 86].

HecoMHeHHO, HHCTUTYT afjBoKaTyphl Pecnybsinku Benapych nMeeT pe3epBhl
JJI CBOero AaJibHeMIlero pasBUTUA U cOBepllieHCcTBoBaHUA. Cpeau HalpasJie-
HUH — yCUJIeHHe He3aBHCHMOCTHU aJBOKaTyphl, CHUXKEeHNEe POJIv rocyfapcrsa
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B peryJIMpOBaHUHU BOIIPOCOB, CBA3AHHLIX C ee OpraHu3anueil U JeAaTeJbHOCTbIO,
BO3MOXHO, U3MeHeHle OpraHU3al[lOHHOU CTPYKTYPHl JaHHOI'O MHCTUTYTA.
B cyuae, ecsiu ykasaHHbIe N3MeHeHNA OyAyT COOTBETCTBOBATh KOHCTUTYLIMOHHO-
-[IpaBOBBIM NPUHIMIIAM, Bce IJIy0xe pacKphlBaTh MX MOTEHIMAJ, UX caeyeT
NIpHU3HATh NOJIOKUTEJIHBIMY, HallpaBJeHHBIMU Ha JaJibHelllee yKpelnjeHue He
TOJIbKO aABOKAaTypPhl, HO U BCell HAI[MIOHAJIBHOI CUCTEeMBI 3alUTH IpaB U CBOOOA
JuyHoCTU B PecniyGsinky benapycsk.

6. BbiBOAbI

Takum o6pa3oM, aAgBOKaTypa — 3HAYMMBIN HHCTUTYT COBPEMEHHOI'0 rocyAapCcTBa
u o0IecTBa, B OCHOBE OpraHusanuu 1 GyHKINOHUPOBAaHUA KOTOPOIo JiexaT
KOHCTHUTYI[MOHHbIE IPUHIUIEL. K 4KCITy TAKOBBIX OTHOCATCS: KOHCTUTYIILIOHHBIE
MIPUHLIUIIEL, ABJIAIINECS YHUBEPCAJIbHBIMU (CIIpaBeJINBOCTh, 3aKOHHOCTD, pa-
BEHCTBO, CB060/1a), a TAK)Xe BRICTYTAIOMINE KAK OCHOBB! KOHCTUTYI[OHHOI'O CTPOS
(mpuoputeT npaB U cBOOO[ YesioBeKa U rpaxjaHuHa, HapoJOBJIacTue, IpaBo-
BOE TOCYZJapCTBO, pa3jesieHue BacTell, paBHOIpaBHe U T. [.). B opranusanmmn
U [1eATeJIbHOCTU aJBOKaTyphl PeaM3yl0TCs U KOHCTUTYLIMOHHbIE [TPUHIIUIIEL,
HOCAIINE XapaKTep MeXOTpacJieBbIX.

ObecneueHne peann3anuy KOHCTUTYI[MOHHBIX IIPUHIUIIOB, PACKPHITHE UX
[IOTeHIMaJjIa B yCJIOBUAX [TOCTOAHHO U3MEHSAIMINXCA 0011eCTBeHHBIX OTHOIEHU
OyZeT croco6CTBOBATh COBEPIIEHCTBOBAHMUIO aJBOKATYPHL.
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Goal - the purpose is to identify the nature and content of technical regulation as a le-
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and synthesis, deduction and induction, description and comparison; modern specific
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1. BBegeHune

YeJsioBek Kak MoTpebutesib ToBapos (paboT, yc/Iyr) B COBPEMEHHOM 001iecTBe
BCTynaeT B IPaBOOTHOILIEHNU C JIMI[aMH, Peau3yIolMU ToBapkel (paboThl, yc-
JIyT'1), U BBIBOOUT UX U3 cdepsl NIpou3BOACTBa B chepy moTpebieHns, npuieM
JIMYHOro noTpebJieHns, He CBA3aHHOIO C OCyllecTBJIeHeM IpeAnpUHUMAaTeIb-
CKOU IesITeJIbHOCTH.

OOIIenpUHATO MUPOBBIM COOOIIECTBOM HEOOXOJUMOCTh IIPENOCTaBJIEHHUA
[IOTpebuTesII0 AOMOJIHUTESIbHBIX CPe/ICTB IIPaBOBOM 3allUThl B BUY TOrO, YTO
OH sABJIAeTCA cJ1aboli CTOpOHOI JoroBopa. Pesosonueri I'eHepasibHON AccaM-
6s1e OOH 39/248 «3amura nHTepecoB noTpebuTesieil», MpUHATON 9 arnpens
1985 ropma, BuepBble Ha MeXAYHAPOAHOM YPOBHE ObLIM ITPOBO3IJIANIEHbl IPUH-
L[UIIBI 110 3allKTe IIpaB NOoTpeOuTesiell, KOTOpble OPUEHTUPYIOT Ha (GU3UYECKYI0
6e30MacHOCTb, COAEICTBIE SKOHOMUYECKUM HHTepecaM NoTpebuTesel 1 3aluTy
3THUX WHTEPECOB, HOPMBI 0€30MacCHOCTH U KavyecTBa NMOTPeOUTEeIbCKUX TOBAPOB
U yCJIyT, CUCTeMYy paclpe/ie/lieHls OCHOBHBIX IOTPeOUTesIbCKUX TOBapOB U ycC-
JIyT, MepBl, I03BOJIAIIINE TOTPEOUTEIAM NOJIYIUTh KOMIIeHCAlHI0, IPOrpaMMBl
IIpoCBellleHNA U NTHPOpMUPOBaHUS.

22 pexabpsa 2015 rona I'enepanbHas Accambiaes OOH, nepecMOTpeB BhHI-
neHa3BaHHble PykoBosAiye npuHuumns Opranusanuu O6befuHeHHbIX Haruii
(Pesomtonusa 70/186), akTyann3upoBaB UX C y4eTOM IJ100aJIu3aliOHHBIX IIPO-
6JieM, peKkOMeH/10Bajia rocyjapcTBaM-4JeHaM TaK ke ONpeAesiiTh OCHOBHBIE
HanpabJIeHHs Hal[OHAJIbHOM [TOJIUTUKA B 00JIaCTH 3alllUTHl HHTEPeCcoB NoTpe-
OuTeJiell, COIeICTBOBATh palliOHAIN3alY IoTpebjieHs, OpPUEeHTHPOBAThCA Ha
JIyuliye MeXAyHapoAHble CTaHAAPTH U NPAKTUKHU B 2JIEKTPOHHOH TOProBJIe,
(prHAHCOBHIX ycJyrax, yAeJATh llepBoouepeqHOe BHUMaHNe TaKUM BaXHBIM
JAJiA 300pPOBbA MOTpedrTesieil 06JacTaAM Kak MPOAOBOJIbCTBUE, BOAOCHa0Xe-
Hue, papMaleBTHUYeCKIe TOBAPhl, SHEProcHa0XeHre U KOMMYyHaJIbHbIEe YCIIYTH,
a TakXxe yYMTHIBATh cneludUKy TypUCTHYecKUX ycayr. Takum o6pa3oMm, Ha
CaMOM BBICOKOM MeXJAyHapoJHOM YPOBHe 0003Ha4eHbl IPUOPUTETHI NOTpedu-
TeJIbCKON MOJIMTUKY, KOTOPhIE JOJIKHBL OBITh Peaiii30BaHbl Ha HAI[IOHAJIBHOM
ypOBHe, B TOM 4mcJie U B Pecnybsinke Benapycs, apmsomerica ywieHom OOH
¢ 1945 ropa.

[espI0 JAHHOU CTaThU ABJIAETCA BBIABJIEHUE CYL[HOCTH U COJAEPXKAHUA
TeXHUYeCKOro peryJMpoBaHUA KaK IPaBOBOr'O CpefCcTBa, oOecrneyrnBaoniero
6e3011acHOCTb TOTPeOUTEIbCKUX TOBAPOB (paboT, yCiIyT) 1A OKpyXamliei
cpeJbl.
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2. 0O630p NMMTEepaTypbl MO TEME U KaTeropuaabHbIii
annapar uccneioBaHus

TemaTuka ob1eii npo0dJieMsl 6e3omacHOCTU ToBapoB B Pecnybsinike Benapych
HccJielyeTcsi B OOJIbIIEN YacTU 3KOHOMMCTAMU U MPECTAaBUTEIAMN HAY4-
HOT'O TeXHHUYecKoro coobmiectBa. MoxHO oTMeTuTh padotel M.H. Muxaiiko
[Mikhalko, 2010:104], T.H. Baitbapaunoii [Bajbardina, 2013: 14-20], coaBTopoB
H.I1. MatBetiko u A.M. BpatikoBoii [Matvejko, Brajkova, 2017: 59-68]. Haruo-
HaJIbHBIE PABOBbIE HCCJIeN0BaHUsA TpobyeM 6e30MacHOCTH TOBApOB /IS OXpa-
HBI OKpY’Xalolien cpefbl HOCAT (GparMeHTapHBIN XapaKTep U pacCMaTpUBaKTCA
B paMKax o0I1eil KaTeropuu 3KoJIorndeckoi 6e30nacHOCTH, HallpuMep, HayYHble
TPY/Ibl yYeHBIX BesTopyCcCcKOro rocy/JapCTBEHHOTO YHUBEPCUTETA, N3JIOKEHHBIE
B KOJUIEKTHBHOU MoHorpaduu [Makarova, 2016: 191], Takxe ncceJOBaHUA
oTAesbHBIX aBTOpOB: fI.A. IToxoro [Pozhogo, 2011: 120-123], W.T1. MaHKeBUY
[Mankevich, 2007: 523-524] u ap.

Bompocsl mpaBoBOro peryjaupoBaHus 6e30MacHOCTU MOTPeOUTETbCKUX
ToBapoB (paboT, ycayr) A OKpyxaromiei cpenbl B Pecrrybimku Benapych
Y4eHBIMU-IOpUCTaMU He pa3pabaThIBaInCh, YTO MOATBEPXaeT aKTyaJIbHOCTh
Y 3HAYMMOCTb JAHHOTO UCCJIEJOBAHUS B BUY 0003HAYEHHBIX BBIIIE NMEIOIXCS
MeXIyHapOAHBIX CTAHAAPTOB.

Heob6xoqumo mpu3HaTh, YTO TeEMATUKA 3al[UTHI MIPaB MOTPeOUTesIer U 0X-
paHBI OKpY’XaloIeil cpednl, palroHaInu3aii IPOU3BOCTBA U NOTpebieHus,
Kak IpaBuWJIo, He paccMaTpuBaeTcs B TPyAax IOPUCTOB KaK B3aMMOCBsS3aHHbIE
Hay4HbIe Ipo0JieMsl. [IprdriHa KpoeTca CKopee B pa3HOOTPAaCJIEBBIX METOAOJIOTU-
YecKHX MOAX0/IaX KCCJieJOBaHNA 3alUTH IPaB MOTpeduTe el IperuMyIlecTBeHHO
C TOYKU 3peHUs [[UBUJIUCTUIECKUX ITOJIX0/I0B 1 HA000POT OXPAHBI OKPYKaIOIIeH
CpeJibl C TOYKU 3peHUs MyOJIMYHO-ITPABOBBIX TTOAXOOB.

Bmecte ¢ TeMm 3amuTa mpas oTpedUTesIel U 0XpaHa OKpY’Karoleil cpeJibl
BeChMa B3aMMOCBSI3aHbI B CUJTy TOT'O, YTO I[€HTPAJIbBHBIM CYOBEKTOM 0OEUX Mpo-
6J1eM ABJIAETCS, MTpeX e Bcero, yejoBek. IMeHHO YesioBeK sBJIseTCs CyObeKTOM
[IpaBOOTHOILIIeHN! J1I000! oTpaciu npasa. HeobxoaumMmo Takxe pazoOpaTbes
B KaTeropuajibHOM armnapare KUCCjIeJoBaHUA U ONpeAesIuTh KaTeropuio «oe3o-
MacHOCTh TOBapoB (paboT, ycJiyr) AJis OKPYKaMI[el Cpebl».

Ecnu nposecty GopMasibHO-I0PUANYECKUH aHaIn3 aeduHUNnN «be3omnac-
HOCTh TOBapOB», OllpeJieJIeHHBIX 3akoHaMU Pecriybsiuku besapych ot 9 ssHBaps
2002 1. Ne 90-3 «O 3amuTe npaB noTpeduTeeii», «O KauecTBe U 6€30macHOCTH
MPOJOBOJICTBEHHOI'O CBHIPbA U MUIIEBBIX NMPOAYKTOB JJIA )KU3HU U 3J0POBbA
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yejioBeka» oT 29 uoHA 2003 r. No 217-3, TO B €ro Xoie MOXXHO OIpeIeJINTh «0e3-
OIMACHOCTh NOTPEOUTETBCKUX TOBAPOB (PadoT, yCJIyT) JIJIsl OKPYKAIOI[eH Cpebl
Kak cocTtosiHHe ToBapa (paboThl, yCIIyrH), ero CBOMCTBA U XapaKTepHUCTUKH,
[IOATBepXKJalollre, YTO B HeM OTCYTCTBYeT HeJJOIyCTUMBIN PUCK, OH He fBJIAeTCA
BpeJHBIM U He NpeJICTaBJisAeT ONacHOCTHU AJ1A OKpYyXalolell cpelibl IpU OOBIYHBIX
YCJIOBUAX €r0 KUCI0JIb30BaHUsA, XpaHeHNs, TPAaHCIIOPTUPOBKYU U yTUJIM3aLUN».

Takum obpasomMm, cofepxxaHue 6e30MacHOCTU ToBapoB (paboT, ycyr) A
OKpYy>Kalolllell cpe/ibl BKJII0YaeT TPU COCTaBJIAIIIMX: 0€30MacHOCTb CO CTOPOHEI
IpeAMeTa AoroBopa — ToBapa, paboThl, yc/Iyry; 6e30macHoCTh Ipoliecca UCIOJIb-
30BaHMsA, XpaHeHNs1, TPAHCIOPTHUPOBKYU 1 YTUJIN3alMY; 0€30MacHOCTh IIpolecca
BBINOJIHEHNA pabOTHl, OKa3aHUA yCJIyTH, YTO Mpeanosaraer 6e30nacHOCTb TeX-
HOJIOTUU UX [IPOBe/IeHNs, TaKKe IpHUMeHAeMbIX [IPX 9TOM MaTepuasioB u 060py-
JoBaHusA. bezonacHocTh ToBapa (paboThl, yCJIyru) Hejib3s abCOJII0TU3UPOBAaTh,
peub UeT He O IOJIHOM OTCYTCTBUU Y ToBapoB (paboT, ycjIyr) Kakux-amubo
HeraTUBHBIX CBOMCTB IIPHU UX MCIOJIb30BAHUH, a JIMIIb O IPUEMJIEMO CTeneH!
pHCKa [JIg OKpyXaloliell cpefsl.

I'maBHasA 1esib MpaBOBBIX CPEeACTB, oOeclieurBapInX 0€30NacHOCTh I0-
TpebuTesIbCKUX ToBapoB (paboT, yciIyr) AJA OKpyXalolllell cpeAbl, ABJIsAeTCH,
BO-IIepPBhIX, YCTAHOBJIEHHE I'PaHUL] JOIyCTUMOTO pPHUCKa, BO-BTOPHIX, TOATBEPX-
JeHue (pakTa OTCYTCTBUSA ONACHOCTH AJIA OKPY>Kaolel cpefbl IPHU OOBIYHBIX
YCJIOBUAX €ro UCIO0JIb30BaHUsA, XpaHeH!s, TPaHCIIOPTUPOBKY U yTUJIN3AlUY,
B-TpeThbUX, IIpeaynpex/aeHre 1 npecedeHre GpakToB ONaCHOrO BO3eCTBUA Ha
OKpYXalollylo Cpefly, B-ueTBepThIX, IpYMeHeHe Mep I0pUANYeCcKON OTBeTCTBEH-
HOCTH K JIMIlaM, HapyIIaOIM [IPaBOBblE HOPMHIL.

IIpaBoBEIE cpeiCcTBa TEXHUYECKOI'0 peryJMpoBaHMA Kak pa3 u obecnedu-
BalOT, HApAAY CO CpeACTBAMU roCyapCTBEHHON I'MTeHnYecKol perjiaMeHTa-
I[UU U PETUCTPALNH, BETEPUHAPHBIMYU U GUTOCAHUTAPHBIMU NIPAaBUJIAMHU, TaKUe
IpaHULIbl JOMyCTHMOTO pUcKa U MOATBepXAeHUA ¢paKTa OTCYyTCTBUA ONACHOIO
BO3IelICTBUA IOTPEOUTEJIbCKUX TOBApOB (paboT, yCIyT) Ha OKPYXaIIIyIo Cpey.

3. TexHnueckoe peryimpoBaHume: TeopeTnyeckme noaxosbl

K MOHUMAaHWIO CYyLLIHOCTU
HannonansHoe 3akoHO4aTebCTBO Pecny6iiuku benapych, HeCMOTpsA Ha WNUPO-
KO€ HMCIIOJIb30BaHNE KaTEropruu «TEXHNYECKOE peryjarpoBaHre» SJKOHOMUCTaMU,

B HAyYHOH U y4eGHOII JIUTepaType 1o pa3IMYHbIM HallpaBjeHUAM, GopMaIbHO
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ee He onpejesiseT. Ero nonarue gaercs B [IpoTokosie «O TEXHUYECKOM peryJiu-
poBaHuu B pamkax EBpasuiickoro sakoHoMuueckoro cow3sa» (EADC), uieHoM Ko-
Toporo sBiAeTcA Pecniybsmika Benapych (myHKT 1 mpuioxenus Ne 9 k JloroBopy
o EBpasuiickoM 3KkoHOMUYeCKOM co1o3e oT 29 mas 2014 r. — 3TO IpaBOBOE pery-
JIMpOBaHUe OTHOLIEHU! B 06J1aCTU YCTAaHOBJIEHN, IPUMEHEHUs U UCTIOJTHEeHUs
00s3aTeJIbHBIX TpeOOBaHUI K IPOAYKIMHI WU K IPOAYKIUH U CBA3aHHBIM C Tpe-
60BaHUAMU K POAYKIIUU ITpolieccaM IIPOeKTHPOBaHUA (BKJII0OYas U3bICKAHNA),
MPOM3BO/ICTBA, CTPOUTEJIBCTBA, MOHTaXa, HaJIaJKu, SKCILIyaTalluy, XpaHeH!s,
[epeBO3KH, peaan3anuy U yTUIN3alul, a Takxe [IpaBoBOe peryJnpoBaHue
OTHOIIIEHU! B 00JIaCTH OLIEHKU COOTBETCTBUS.

3axkoHonaTesbcTBO Pecnybsimku benapych onepupyeT TepMUHOM «TeXHU-
yecKoe HOpMHUPOBaHUe» KaK AeATEeJbHOCTD 0 YCTAHOBJIEHUIO 00A3aTe/IbHBIX
JU1A cOOTI0AeHNs TeEXHUYeCKUX TpeOOBaHUI K 00beKTaM TeXHUYeCKOro HOpMU-
POBaHUA, OCHOBHBIM pe3yJIbTaTOM KOTOPOH ABJIAeTcs pa3paboTka TeXHUYeCKUX
pernamenToB PecryOinku Besapych 1 TeXHUUeCKUX perjiaMeHToB EBpasuiickoro
SKOHOMUYECKOI'0 COl03a, YTO 10 CBOEH CYTU ABJIAETCA TOJIbKO 4acThI0 TeXHUYe-
CKOTO peryJjJnpOBaHUs.

JywmaeTcs, 4TO ¢ y4yeToM IIONyJIAPHOCTU KaTeropum «TeXHU4eckoe pery-
JIMPOBaHUE», €ro MHUPOKOT0 HUCIOJIb30BAHUA CyObeKTaM1 O0I[eCTBEHHBIX OTHO-
meHuN HeoOXoqUMO ero 0oJiee riybokoe HaydHOe OCMBICTIeHNE 1 3aKpelsieHue
JeCTBYIOIIMM HallOHAJIbHBIM 3aKOHOJaTeJIbCTBOM.

C 10pyuINYecKO TOUKU 3peHus TeXHUYecKoe peryjanposaHue B Pecry6sn-
ke Beslapych JOCTaTOYHO CJIOKHOE fABJIEHHe, KOTOpoe MMeeT ABYXYPOBHEBYIO
CUCTeMYy, TaK Kak ocyIlecTBiisieTca Ha ypoBHe EADC, 4eHOM KOTOPOIo fBJIA-
erca Pecny6sivka benapych, 1 HallMoOHaJIbHOM ypoBHe. C OTHOW CTOPOHBI, 3TO
JesaTesIbHOCTh EBpa3uiickoii KOMUCCUM U YIIOJIHOMOYEHHBIX TOCy1apCTBEHHbIX
opraHoB Pecny6siuku besapych 1o TeXHHYeCKOMY HOPMUPOBaHUIO (co3maHue
TEXHUYECKUX perjiaMeHTOB), cTaHAapTu3anuu (pa3zpaboTka TEXHUYECKUX KO-
JEeKCOB yCTaHOBHUBIIENCA MPaKTUKH, 00IerocyiapCTBEHHBIX KjiaccuukaTo-
POB, CTaHJAPTOB, TEXHUYECKUX yCJIOBUI), OLleHKe COOTBeTCTBuUsA (oIpenese-
HUe co0IoeHns TexHnYecKux TpeboBaHuii). U Tak Kak 3To ynpaBjieHuecKas
JeATeJIbHOCTh, 10 MHEHUIO OTJIeJIbHBIX yueHbIX, K npuMepy M.C. JIaBpeH-
ThbeBOM, 3aKOHOJaTeIbCTBO B cepe TEeXHNUYECKOr0 peryJiMpoBaHUs HMeeT
aAMUHHCTPATUBHO-NIPaBOBYI0 CyIIHOCTE [Lavrenteva, 2006: 6]. OxHako, ¢ Apy-
roll CTOPOHHI, €CTh U JuaMeTpaIbHO IPOTHUBOIIOJIOXKHBIE TOUKY 3peHus. B vact-
HocTH A.J. XKyKoB onpefiesisfieT, 4TO «TeXHUYeCKOe peryJupoBaHue Kak paBo-
BO€ peryJiipoBaHue, 60Jiee CKJIOHHO K PeryJMpOBaHUI0 I'PasKAaHCKO-IIPAaBOBBIX
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OTHOLIEHUH [...], IOCKOJIbKY T€XHHUYeCKHEe aKThl U TeXHUYeCKHe JOKYMEHTHI
CO3[1al0TCA B pa3BUTHeE NIPOM3BOACTBEHHOTrO Mpoliecca U OCyIIecTBIeHUs KO-
HOMHYECKOH feATeJbHOCTU» [Zhukov, 2016: 20].

OaHO3HAYHO HeJIb3A yTBepXAaTh, UTO cdepa TeXHUUeCKOro peryJinupoBa-
HUA UCHO0JIb3YeT UCKJIIUNTEIbHO aIMUHUCTPATUBHBIN METO/I, TaK KaK 3aKOHO-
JlaTeJIbCTBO OCYyAapCTB-4IEHOB JOINycKaeT NpoBeJleHne cepTuUKanuy Kak
cpeficTBa JOOPOBOJIBHOTO MOATBEPXKAEHUA COOTBETCTBUA TEXHUYECKUM Tpebo-
BaHUAM Ha OCHOBAaHUU I'PaXJaHCKO-IIPABOBOI0 JOrOBOpa (K MpUMepy, IMyHKT 6
craTthu 26 3akoHa Pecny6siviku Benapych oT 24 okTA6pa 2016 r. No 437-3 «O6
OIleHKe COOTBETCTBHUA TeXHUYEeCKHM TPeOOBaHUAM U aKKpeqUTaIl[ii OpraHOB
II0 OLleHKe COOTBETCTBUA» OllpefiesifeT, UTO MeXAy 3asABUTesIeM U OpraHoM 1o
cepTudUKaIM 3aKI0YaeTcsA JOTOBOP Ha BHIOJHEHNE paboT no cepruduka-
nuu. B cBolo ouepenpb cTaTha 32 onpefesisgeT CylLleCTBEHHbIE yCJI0BUs TaKOIro
JI0roBOpa), TO ecTh (PakTHUecKH JOIIycKaeTCs BO3MOXHOCTb UCIIOIb30BaHUA
JUCTO3UTHUBHOIO MeTO/1a, XapaKTepHOro AJ1A I'PaXdaHCKO-IIPAaBOBOI'O peryJiu-
poBaHUA.

[TosTOMy BIIOJIHE MOXHO COTJIACUTBHCA C BRIBOAAMU psAa POCCHUICKUX aB-
TOPOB, KOTOPBIE, OTCTaUBasi KOMILJIEKCHYIO IPUPOJy UHCTUTYTa TEXHUYECKOI'O
peryJInpoBaHUs, YTBEPKAAI0T, 4YTO «3TO He TOJIbKO BepTUKajibHasA (uepapxuye-
cKasg) OpraHM30BaHHas CUCTeMa, HO U AelleHTpajn30BaHHasA, OCHOBaHHAA Ha
IpUHIOHNNAX JOOPOBOJIBHOCTH, CBOOOAH HoroBopa» [Belykh, Kvanina, Pano-
va, 2015: 20], Takxe 3acJyXnBamT BHUMaHNsA BBIBOABI O€JIOPYCCKUX YUEHBIX,
KOTOpble JOKAa3bIBaloT 001[e0TpacjieByio NPUPOy TeXHUUECKOro peryJnupoBa-
Hus [Bogonenko, 2017: 163]. COOTBETCTBEHHO, I0pUANYECKAS IPHUPOIA TEXHU-
YeCcKoro peryjavupoBaHus TpebyeT yryyOJeHHOro u3ydyeHUA U aHajlu3a U yxe
C yu4eTOM Hay4HBIX BBIBOJOB JOJDKHO CO3JaBaThcA afjeKBaTHOe HallllOHAJIbHOe
3aKoHofareJbcTBO Pecny6inku Benapycs.

4. CoflepxaHune CpescTB TEXHUYECKOro peryimpoBaHus,
obecneumBatoLLMx 6€30MNaCHOCTb NOTPEOUTENLCKNX TOBAPOB
(paboT, ycnyr) Ana okpyXatoLiein cpesbl

JIro601 moTpeOUTesIbCKUI TOBAP, IPHUYeM HEeBaXXHO IIPOJOBOJIbCTBEHHEIN JIMOO
HenpOoAOBOJIbCTBEHHBIH, IIPOIeCC BHIIOJIHEHU paboTHl, YCIyTy, a Takxke UX
pe3yJbTaT BO3JEHCTBYIOT Ha OKPY>KaIOIIyI0 cpefly U B KOHeYHOM JTare U Ha
camoro notpeburesis, ero Xu3Hb, 3J0POBbe U Jaxe NMYIIeCTBO.
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HawnGoJsiee BaXxHBIMU IIPaBOBBIMU CPeACTBa, obeclevnBaouMy 6e3omnac-
HOCTb [TOTPeOUTEJIbCKUX TOBapoB (paboT, yCiIyr) ABJIAITCA CPeACcTBa TeXHU-
YeCcKOro peryJjJnpoBaHus, BKJIOYAIOINe TeXHUYeCKoe HOPMUPOBAaHNE U CTaH-
JapTu3anuio, 1 IpaBoBoe peryJinpoBaHue OTHOIIEHUN B 00JIacTU OLeHKU
COOTBETCTBUA.

[TpaBOByI0 OCHOBY 3aKOHOAATeJIbCTBA B 00JIaCTH O@30aCHOCTU MPOAYK-
L[1Y, B TOM 4YKCJIe U AJIA OKpYyXalollell cpefpl, COCTaBJIAIT 3akoHbl Pecny6iu-
ku benapych ot 5 auBaps 2004 r. No 262-3 «O TeXHMYeCKOM HOPMHPOBAaHUM
U CTaHJapTU3alumn», oT 24 okTA0psa 2016 r. No 437-3 «O0 olieHKe COOTBETCTBUS
TeXHUYEeCKUM TpeDOBaHUAM U aKKpeIUTAIH OPraHoB 110 OLIeHKe COOTBETCTBUA»,
oT 26 HOs6pA 1992 1. No 1982-XII «O6 oxpaHe OKPYXXaloIlel cpebl».

TexHnYeckoe peryjanMpoBaHue B [1eJIOM HallpaBjIeHO Ha 3aIlUTYy XXKU3HHU, 310-
POBbA U HacCJIeCTBEHHOCTHU YeJI0BeKa, MMyIlecTBa U OXpaHbl OKpyxXaloliel cpe-
[Ibl 1 HOPMaTHBHBIE [IPAaBOBbIE aKThI OIIpe/IeJIAI0T 00s3aTesIbHble 1A COOJII0IeHNA
HOPMAaTHBHI K IPOU3BOJCTBY, UCIOJIb30BAHUIO, XPAaHEHNIO, TPAHCIIOPTHPOBKE
U YTUIN3aly N0TpebuTeIbCcKUX ToBapoB (paboT, yeiiyr).

OCHOBHBIM TEXHNYECKUM HOPMAaTHUBHBIM IPAaBOBLEIM aKTOM, pa3pabaThiBae-
MBIM C LIeJIbl0 o0ecneyeHns MMeHHO 06e30I1acCHOCTH OTPeOUTesIbCKUX TOBapOB
(paborT, yciyr), B TOM 4ucjie U JJIs OXpaHbl OKpY’Xarleil cpedsl, U IepBbIM
NIPaBOBBLIM CPEJCTBOM TEXHUYECKOTO PeryJjIMpOBaHUsA, ABJIAETCA MeXHUYecKUL
peesiameHm.

B Pecny6siiike benapych OeliCTBYIOT Kak Hal[MOHAJIbHBIE TeXHUYeCKue per-
JIaMeHTHI, TaK U perjlaMeHThl EBpa3uiickoro sKOHOMHUYECKOI0 C0103a, KOTOphble
NPUHNAMAIOTCA B I1eJIAX 3alUTHl )KU3HU U 3[J0POBbS UeJIOBEKA, €ro NMYIeCTBa,
OKpyxarolel cpeapl. HalroHaibHbBIe perjiaMeHThl IPUHUMAIOTCSA B CJIy4asx
OTCYTCTBUA TeXHUYECKUX perjiaMeHToB EBpa3niickoro 5JKOHOMHYeCKOro cor3a.

Tak, B EASC npuHATH U AelcTBYIOT Oosiee 40 TeXHUYeCKUX perjaMeHTOB,
O[JHAKO 5TO JajieKo He [IOJIHBIN IepeyeHb, ¥ paboTa [0 UX CO3JaHUI0 IIPOJO0JIKa-
erca. Uadopmariysa o HUX MIMPOKO MyOJIMKYeTCA U JOBOAUTCA A0 CBeJIeHU BCeX
3aMHTepeCcOBaHHBIX CyObEKTOB — KaK yepe3 MH(popMaloHHble pecypchl EADC,
Tak 1 IpaBoBble MHHOPMAIOHHBIE PECYPCHl FOCyAapCTB-uieHOB. ITyHkT 10
[TpoTokosia 0 TeXHMYeCKOM peryinposaHuu K Jlorosopy o EADC omnpepnesser,
yto Komumccusa popmupyetr nHQOpMaLMOHHYI0 CUCTEMY B 00JIaCTH TEXHUYECKOTO
peryJInpoBaHus, KOTOpas ABJIAETCA YaCThbi0 NTHGOPMALMOHHON cucTeMbl Coro3a.

OpHaxo Ipoljecc pa3pabOTKH U IPUHATHA TeXHUYECKUX perjiaMeHToB Oyaer
MPOJIOJIKATHCA ellle JJIMTEBbHBIN CPOK, YTO aKTyaJIM3UPyeT BOMpPocC obecreve-
HUA 6e30I1aCHOCTH NPOAYKIMY, BKJIIOUEHHO! B EAMHBIN nepedyeHb IPOAyKIUH,
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B OTHOLIEHWM KOTOPOH yCTaHaBJIMBAIOTCsA 0OsA3aTesbHble TpeOOBaHUSA B paM-
kax EADC, o npuHATUA TaKUX perjaMeHTOB. KOHeYHO ke MHCTPYMEHTHI pe-
IIeHUsA ToA00HBIX Mpo0JieM 3aJI0KeHBl B HAallIOHAJIBHBIX 3aKOHOAATEJIbCTBAX
rocyapcTB-4JIeHOB, KOTOpble JOJDKHBI YTBEepAUTh HallOHAJIbHbIe TeXHUYecKre
perJjlaMeHTHl Ha MPOAYKINI0. BMecTe ¢ TeM mpejcTaBiisieTcs YMECTHBIM 3/1eCh
H3y4YeHNe IO3UTUBHOI'O €BPOIEeCKOro OIbITa.

[TpuoputeTHBHIM JJIs 3aKOHOAaTebcTBa EBpormeiickoro Coio3a ABjAeTCA
obecrieyeHrie 6€30MaCHOCTH MPOAYKIIUM, M MeXaHNU3M peasiu3alil JaHHOTO
Borpoca 3ajoxeH B Jlupektuse 2001/95/EC 06 obmieil 6e3onacHOl MIPOAYK-
nuu (Directive 2001/95/EC of the European Parliament and of the Council
of 3 December 2001 on general product safety), HOpMbI KOTOPOH pUMEHS-
I0TCA KO BCEM NOTpeOUTesIbCKUM TOBapaM, 3a UCKJII0UeHHeM POJ0BOJIbCTBEH-
HbIX J[aHHON [IMpeKTHBOI Ha M3rOTOBUTEJIeN U AUCTPHUOBIOTOPOB BO3JI0KEHEI
00A3aHHOCTHU N0 ofecleyeHnI0 6e30MacHOCTH TOBApOB U MHPOPMUPOBAHUIO
norpebuTesiell 0 CBOMCTBaX TOBAPOB, HA rOCyJapCTBa-uJIeHbl COOTBETCTBEHHO
0053aHHOCTH YCTaHOBUTH WITpadbl 3a HapyllleHU: Hal[IOHAJIbHBIX [I0JI0XKEeHNUI,
IIPUHATHIX B COOTBETCTBUU € 3TON JIupekTuBoi. [IprueM mtpadsl, 10 MHEHUIO
pa3paboTuuKOB JIMPeKTUBEI, AOJIKHE ObITh 3(PEeKTUBHBIMY, IPONOPLHOHATIb-
HBIMU U pa3yOexpaaromumu. Kpome Toro, npujioxeHue 2 JaHHOU AUPEKTUBEI
omnpezeJiAeT IpoleAypy IpUMeHEeHUs CUCTEMBI OBICTpOro ooMeHa HHGOpManuen
06 omacHeix ToBapax PATIEKC (Rapid Exchange of Information System — RAPEX),
YTO HECOMHEHHO IIpejicTasiisseT nHrepec ayisa EASC.

IlepBocTeneHHo, Ha Haul B3ryiAl, B EADC moJpkeH OBITh IPUHAT MeXAY-
HapOAHBIN AOrOBOP MeXAy rocyJapcTBaMU-4JIeHaMU 110 YCTaHOBJIEHUIO e IUHBIX
IpaBuJI obecrieuyeHns 6e30acHOCTH TOBapOB, 10 KOTOPBIM He NPUHATHL COOTBET-
cTByoufue persameHTsl EADC. B nanpHelinem B paMmkax Coro3a Takxe JOJIKHA
OBITH cO3/1aHa cucTeMa ObIcTporo obMeHa nHbopmanreil 06 onacHKX ToBapax
Y [IpOaHAIM3MPOBAHO HAIMOHAJIbHOE aAMUHUCTPATHBHOE 3aKOHOAATEIbCTBO
U [IpaKTHKa ero peajmn3aliu B rocyJapcTBax-ujieHax Ha npeaMeT 3¢d@eKTus-
HOCTU IIpUMeEHEeHUs CAaHKIMN K HapyLUIUTeJIAM 0053aTesIbHbIX TpeboBaHUl 6e3-
OIIaCHOCTU TOBApOB.

KpoMe TeXHUYECKUX perjaMeHTOB, COrJlacHO 3aKOoHY «O TeXHHUYeCKOM
HOPMUPOBAHUU U CTAaHAAPTU3ALNN», 6€30IaCHOCTh MPOAYKINH, paboT U yc-
JIyT, B TOM YHCJIe U AJIA OXPaHbl OKpY>Kalollleil cpebl, MOTyT 00ecleuYnBaThCs
«T€XHUYeCKUMU KOoJleKcaMU yCTaHOBUBLIEHCA IPAKTUKKU U ITOCyAapCTBEHHBIMU
cTaHgapTaMu». IlpyyeM TexHHYecKre KOJeKChl yCTaHOBUBIIEHCA MPaKTUKU
paspabaTbIBaloTCA B IieJIAX peajin3anuy TpeOOBaHNUM TEXHUYEeCKUX perjaMeHTOB
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Pecniy6sinku benapych u 114 yHnopsAgo4eHus OTAe/IbHBIX TEXHOJIOTUYEeCKUX MIPo-
11eccoB (NMpOM3BOACTBA, dKCITyaTalluA XpaHeHus:A U T. [.), a rocyJapCcTBeHHble
CTaHJapTHl YCTAaHABJIMBAIOT TEXHUYECKNEe, MeTPOJIoOTHUecKre 1 Apyrue obmue
TeXHUYecKre, TeXHOJIOTMYecKre 1 OpraHu3aliOHHO-MeToquyeckre TpeOoBaHusA.
I';maBHOe oTIMUME MX OT perjiaMeHTOB B TOM, YTO OHU SABJIAIOTCA JOOPOBOJIb-
HBIMU [J1 IPUMEHEeHU, 3a UCKJII0YeHleM, KorJja B TeXHUYeCKOM perjlaMeHTe
Pecny6nuku Benapycs (IpyroMm HOpMaTUBHOM NIPaBOBOM akTe AJIA KoAeKca
yCTaHOBUBIIIENCA MPAKTUKN) JaHa CChUJIKA Ha TOCyAapCTBEHHBIN CcTaHAapT 160
KOJleKc, Torja TpeboBaHusA 3TOr0 roCyJapCTBEHHOI'0 CTaHAapTa, Kojiekca CTaHo-
BATCA 00A3aTeIbHBIMU JJIA COOJIIOIeHNU, eCJIU JOOPOBOJIBHOCTD UX IPUMEHEeHUA
He yCTaHOBJIEHA COOTBETCTBYIOIIMM TeXHUYECKUM perjaMeHToM Pecry0yinku
benapycs.

TpeTbuM IIpaBOBHIM CPEACTBOM TEXHUYECKOTO peryJjiMpoBaHusA, obecreyu-
BalIUM 6e30I1acHOCTh NTOTPeOUTeIbCKUX TOBApPOB JJI OKpYyXalolleil cpe/kl,
ABJIAIOTCA «00s3aTesIbHbIE 718 COOJII0IeHNs SKOJIOTNYecKrie HOPMBI U IpaBuJia»,
KOTOpBIe YCTaHaBJINBAIOT «<HOPMAaTHBHI JOIyCTHMOI0 BO3JelCTBUA Ha OKpYXXa-
IOMIYI0 CpeQly OT BeZleHMs XO3AHCTBEHHOU U NHOU AeATEeJIbHOCTU», YCTAaHOBJIEH-
Hble cTaThbell 21 3akoHa «O0 oxpaHe OKpy»Xarwilel cpedbl». DTO HOPMaTUBBEI
JOIIyCTUMBIX BEIOPOCOB U COPOCOB XMMHYECKUX U MHBIX BellecTB; HOpMaTHBHI
o6pa3oBaHUsA OTXOAOB IIPOU3BOACTBA; HOPMATUBEl JOMYCTUMBIX (PU3NIECKUX
BO3/IeHCTBUN (KOJIMYECTBO TeIlJIa, YPOBHU IIyMa, BUOpPAI[UM, NOHU3UPYIOIIETO
W3JIy4eHNs, HalpsKeHHOCTH 3JIEKTPOMAarHUTHBIX TOJIeN M MHBIX (PU3UYecKux
BO3AelCTBUI); HOPMATUBEL JOIIYCTUMOI'O U3bATUA IPUPOAHBIX PeCypPCOB; HOP-
MaTHUBBI JOITyCTUMOM aHTPOIIOTeHHO! Harpy3Ku Ha OKPYXaloIlylo cCpelly U NHbIe
HOpPMAaTHBHI AOIIyCTUMOI'O BO3AENCTBUA Ha OKPYXAIOLIYI0 CPefdy.

K npumepy, o61ien3BeCTHEIM (PaKTOM ABJIAETCA HAJIUYKE OTPOMHOI0 KOJIU-
yecTBa OTXOJIOB BO BCeM MHpe OT IPOU3BOJCTBA KaK MMPOJIOBOJIbCTBEHHBIX, TaK
1 HeNpoJI0BOJIbCTBEHHBIX MOTPeOUTEIbCKUX TOBApoB. B Pecmybsnike benapych
NpUHAT U JeUCTBYeT crenuaIbHbi 3akoH oT 20 utosia 2007 r. «O6 obpareHnax
C OTXOJaMu» U pAN APYTHX 3aKOHOB, PeryJIMpYIOIINX BOIPOCH OOpallleHus co
crenuaJbHBIMU OTX0AaMU (TeHHO-MHXeHepHbIMU OpraHn3MaMu, paguoaKTUB-
HBIMHU U B3PHIBYATBIMU OTXOJAMU U T. 1.).

Becbma akTyasbHBIM BOIIPOCOM [IJ1s1 MHOTHX CTpaH, B ToM uuciie u Pecny6-
nuku Benapycs, ABisgeTca npobJieMa HeraTUBHOI'O BO3JEHCTBUA Ha OKPyXaro-
IIyI0 cpeJly Ha 3Tallax He TOJIbKO IIPOM3BOJICTBA, HO UCIO0JIb30BaHUA NOTpedu-
TesAMH, obpallleHus ¢ OTXO4aMU aKKyMYJIATOPOB, U3eJIUi 13 IJ1acTMacChl,
YIAKOBKHU U T. [.
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Taxk, B Pecniybsinke besiapych IPUHATH OTAeJIbHBIE 3aKOHOAATEJIbHEIE aK-
THI, HanpuMep, Yka3 I[Ipesnaenra Pecnybnuku Benapyck No 762 ot 31 neka-
Ops 2006 r., koTOpbIM yTBepXaeHo IlosioxeHue o nopsAgke cOopa, XpaHeHUs
1 cAa4yy oTpabOTaHHBIX CBUHI[OBBIX aKKyMYJIATOPHBIX OaTapell ¢ 3J1IeKTPOJIMTOM,
a takxe Yka3 No 16 ot 17 ausaps 2020 r. «O coBepIIeHCTBOBAaHUH MOPAAKA
obpalleHHs ¢ 0TX0AaM{ TOBApOB U YIIaKOBKW», HAaIIpaBJIEHHBIN Ha COKpallieHue
06beMOB 3aXOpOHEHUs OTXO/I0B TOBAPOB U YIIaKOBKH, UCI0JIb3yeMOll IoTpebu-
TesAM, U IpeJloTBpallleHle UX BpeJHOT0 BO3elICTBUA Ha OKPY’KaIOIIYI0 Cpeay.

BMmecte ¢ Tem, nyHKT 55 PykoBoasamux npuHnunos OOH no 3aujure uHTe-
pecoB notpebuTesiell yKa3bpBaeT, 4YTO Iepes BBOAOM B 000POT HOBBIX IIOTEHIIN-
AJIBHO OIIACHBIX BellleCTB cjlelyeT Ha HayYHOH OCHOBE IPOBOJUTD UX SKCIIePTU3Y
B LIeJIAX U3yYeHUA UX JOJITOCPOYHOrO BO3JEHCTBHUSA Ha OKPYXaIIIYIO cpeay.

Ecnu oOpaTuTcs K eBponeiickol MpakTUKe, TO cTaThA 2 JIUpeKTUBH 00
aKKyMyJiATOpax 00a3bIBaeT Bce rocyapcrba-awieHsl EC: oka3bBaTh cofielicTBHe
Hay4YHBIM HCCJIeJOBAHUAM; CIOCOOCTBOBATH YJTyUIIeHUAM OOLMX 5KOJIOTUYeCKUX
rokasaresieil 6aTapeil 1 aKKyMyJIITOPOB B TeUeHUe BCEro CPOKa UX CJIYXKOBI;
crioco6CTBOBATh pa3paboTKe U MapKeTUHIy OaTtapeil 1 aKkKyMyJIATOPOB, KOTO-
pBle coiepkaT MeHbIllee KOJIMYeCTBO OIAcCHBIX Bel[eCTB MJIM cofepXxaT MeHee
3arps3HsAIINE BemecTBa (PTYTh, CBUHEL], KaJIMU).

Pecniy6mka Besapychk B HacTosIlee BpeMs MMeeT U HajlaXXknuBaeT HOBbIE
IIPOU3BOJICTBA CBUHIIOBBIX aKKyMYJIATOPHBIX OaTapeli, I03TOMY B BoOIIpoce
obecrnieueHNsA 6€30MaCHOCTU UX He TOJIBKO IIPOU3BOACTBA, HO U NOTpebyeHus,
YTUJIM3alUU O0TX0J0B, HECOMHEHHO, JOJIXeH OBITh HMCII0JIb30BaH MeXAyHapo-
HBII 11 eBpPOIIeHCKUI ONBIT IPABOBOr0 peryJjiupoBaHus. Tak, Ha Hall B3TJIAL,
B BhIlIeyKa3aHHbIe yka3bl [IpesunenTta PecnyOsnku Besapych HOJIKHBI OBITH
BHECEeHBI COOTBETCTBYIOIINEe N3MeHeH!s U JONOJIHeH!s OTHOCUTeJIbHO 00s3aH-
HOCTH OM3Heca U rocyjapcTBa IPOBOAWTH HayUHbIe HCCIeJOBaHNA Ha IpeJMeT
BJIUSIHUA [IPOU3BOJCTBA, UCII0JIb30BaHUA aKKyMYJIATOPHBIX CBUHIIOBBIX OaTapeii
Ha 3J0pOBbe HACeJIeHNs, OKPYXAII[yl0 Cpely U NIMPOKO AOBOAUTH TaKyl0 MH-
dopmaruio o moTpedUTese.

BoJsiee Toro, Ha Hall B3TJIAL, FOCY1apCTBO JOJDKHO OTKa3aTbCs OT cyOcu-
AVpoBaHUsA OM3HEC-TIPOEeKTOB, KOTOPhIe NMOTEeHI[UaJIbHO OyyT HAHOCUTD Bpe.
OKpy>Xalolllell cpelie U 3[J0POBbI0 HaceseHUs. be3yc0BHO, NCKIII0UeHUA 3/1eCh
MOXeT YCTaHOBUTDb 3aKOH OTHOCUTEJIbHO IIPOEKTOB, HallpuMep, Kacarolnuxcs
HaIlMoHaJIbHO! 6e30I1acHOCTH. B 11es10M ke rocyjapcTBO MOXeT U JOJDKHO IIOJ-
JepXUBaTh JIMIIb IIPOEKTH], HallpaBjeHHble Ha pallioHaJIbHOe NoTpebjieHue
1 IPOM3BOACTBO Yepe3 UX cyOCuAupoBaHUe B pPasjInyHbIX popMax.
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YeTBepTHIM IIPAaBOBHIM CPEACTBOM B 00JIaCTU TEXHUYECKOI'O peryJjnpoBa-
HUSA SBJIAETCS noomaeeplicdeHue coomaememaus npooykyul mpe6o8aHusM mex-
HUYeCKUX HOPMAMUGHBLX NPAGOGbIX aKmoa, coryiacHo 3akoHy Pecny6suku Besa-
pych ot 24 okTa6ps 2016 1. Ne 437-3 «O06 OIleHKe COOTBETCTBUSA TEXHUYECKUM
TpeOGOBaHUAM M aKKpeAUTAlii OPraHoOB IO OIleHKe COOTBeTCTBUA». COrIacHO
cTaThe 12 3aKOHa OIleHKa COOTBETCTBUsA NPOBOAUTCA B popMax: cepTuduKa-
1Y, AeKJIapUPOBaHUA COOTBETCTBYS, UCIBITAHUN, €CJIU UCIIBITAHUA ABJIAIOTCA
CaMOCTOATEILHOU (OPMOH OIIeHKH COOTBETCTBUA COrJIACHO TEXHUYECKHM per-
JaMeHTaM. [IpuyeM noATBEepKAEeHNE COOTBETCTBUA MOXET ObITh 00A3aTEJIbHBIM
1 JOOPOBOJIBHBIM, B CBOIO O4epelb 00sA3aTesIbHOE NOATBEPXKACHUE COOTBET-
CTBUA OCyIllecTBJIsAeTCA B (popMe 00s3aTesIbHON cepTUduUKanuy b0 AeKIapu-
pOBaHUsA COOTBETCTBUA. beccrnopHo, «aeKIapupoBaHue fABJIAETCA MEXaHU3MOM
MIOATBEPXKIEeHNUsA COOTBETCTBHUS, KOTOPHIH, C OJJHON CTOPOHBI, CHUMAaeT aJMUHU-
CTpaTUBHOE JjaBjieHNe C IPOU3BOAUTEJIA, a C APYTOl — MOBHIIIAET ero OTBeT-
CTBEHHOCTb, OJJHOBPEMEHHO yBeJinurBas 3(p(PeKTUBHOCTh roCyJapCTBEHHOI'0
KOHTPOJIA 1 Hazzopa» [Vorotynceva, 2017: 21].

OpnHako U1 OXpaHbl OKPY’XaIiel cpeAsl IPYU MPONU3BOACTBE MOTPeOUTEIb-
CKHMX TOBapoB 3/iech 0coboe 3HaueHue OyJeT MMeThb dKoJlorhueckas cepTudu-
Kanus, KOTopas OCyIeCTBJIAETCA Clel[ajIbHBIMUA OpraHaMu 10 cepTugUKanum,
aKKpeqUTOBAaHHBIMU B HanmoHapHOU cucTeMe akkpequTanuu PecnyOnku
Besapych Ha mpegMeT COOTBeTCTBUA NPOAYKIMY, BHIIOJHEHUs paboT U okasa-
HUsA YCJIYT 3KOJ0THMYeCKUM HOpMaM U ITpaBUjIaM, ABJIAIONMMCA 00s3aTeIbHBIMU
JJ1A cOOJII0IeHN s, JIMOO MHBIM TeXHNYEeCKUM HOPMATHBHBIM IIPABOBBIM aKTaM,
yCTaHaBJIMBAOIM TpeOOBaHNA B 00JIaCTU OXPaHbl OKPYXKalIIel cpefsl.

[To muenuwo U.C. [[pyXUHUHOMH, «3KOJOTHNYeCcKylo cepTuduKalum cJe-
AyeT paccMaTpuBaTh Kak OCOOBIN BHJ AeATEJIbHOCTU IO MOATBEPXIEeHUI0
COOTBeTCTBUA. B cuy cnennuky pa3BUTHA 3aKOHOJAATEJIbCTBA 00 3KOJIOTU-
yecKol cepTuduKalnUy peryjiupoBaHNe AAaHHBIX OTHOIIEHUI LJIO MyTeM BHI-
JeJIeHUA 0 onpefieSIeHHBIM NMPU3HaKaM 13 CHCTeMBbl OLleHKH COOTBETCTBUS»
[Druzhinina, 2014: 83].

B Pecniy6mke benapyce Ajia onpefieIeHHBIX BUAOB IPOAYKIINY, CUCTEM
yIpaBJIeHNs OKpy>Kalolllell cpefoi, OKa3aHUsA yCJIyT B 00J1aCTH OXpaHBl OKpyKa-
Io11lel] cpefibl, COOTBETCTBHE KOTOPHIX YCTAHOBJIEHO 5KO0JIOrMYeCKM KpUTepUsaM
1 IOATBEPKAEHO SKOJIOTUUECKON cepTuduKanyeii, yCTaHOBJIEHH U ollpe/iesieH-
Hble BU/BI 9KOJIOTMYEeCKUX 3HAKOB COOTBeTCTBUA. [IonoOHbIe 3HaKU yTBEpX/e-
HBI U AeHCTBYIOT U B MHTETrPaIl[OHHBIX 00pa30oBaHUAX, TaKuxX Kak EBpocoio3
(EC) u EASC. DxoJsiornueckas MapKHUpOBKa OJHOBPeMeHHO WHOOpMUpYeET
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noTpebutesieii, GopMUpyeT UX IPeANnoYTeHNs U rapaHTUpyeT 6e30IacHOCTh
TaKOU MPOAYKLNH, KAaK AJIA cCaMHUX OTpebuTesell, TaKk U OKPyXaloIlel cpeasl,
YTO BeCchbMa MOBHIIIAET KOHKYPEHTOCIIOCOOHOCTh TOBAPOB.

5. BbiBOAbI

1. [IpaBoBoe obGecrieueHre 6e30MaCHOCTH MOTPeObUTeIbCKUX TOBApoB (paborT,
yCJIyT) U1 OKpy>Xaroleil cpebl cpeACTBaMU TeXHHUYECKOro peryJjiupoBaHusA
onpefesAeT KpUTepun 0e30IMaCHOCTU U IPaHULIBI AOMyCTUMOIO pUcKa. B ¢Boo
odepe/ib, HECMOTPS Ha CIIOPH! B IOPUANYECKON HayKe, TeXHUYEeCKOe peryJiupo-
BaHIe NMeeT KOMIUJIEKCHYIO ITPaBOBYI0 IPUPOY U BKJIIOUAET Cpe/ICTBA TeXHUYe-
CKOTr0 HOPMHUPOBaHUsA, CTaHAAPTU3aLUY, OLIeHKY IIOATBEepPXXAeHNs COOTBETCTBUA.
[TpeacrasiiseTcs, 4TO caM TEPMUH «TeXHUYeCcKoe peryanpoBaHue» B Pecny6iu-
ke Besapych MoxeT OBITh MCIOJIb30BaH B CMBICTIE, OIpefeJIeHHOM JloroBopoM
o0 EASC B BuAy uJIleHCTBA B 3TOU MeXAYHApOAHON OpraHU3aliii peruoHaJbHOMN
S9KOHOMUYECKO! MHTerparuu.

2. TexHUuYeckue perjiaMeHTHl B 1ieJIAX yCTpaHeHUs TeXHUYeCKnuX 6apbepoB
JJ1s1 CBOOOJHOTO ABMXKEHMSA TOBAPOB pa3pabaTriBaioTcsa Ha ypoBHe EADC, u B ciiy-
Yyae UX OTCyTCTBUsA — Ha ypoBHe Pecny6nmku besapyce. [Ipeacrasisercs, 4To Ha
ypoBHe EASC 1 ¢ yuyeToM IIpoaHaIN3MpOBAHHON eBPOIeiiCKON IPaKTUKY, 10JI-
KeH OBITh IPUHAT MeXAyHApOAHBIN JOTOBOP MeXAY rocyjapCcTBaMu-4jieHaMHU 10
YCTaHOBJICHUIO eJMHBIX [TpaBuUJI o0ecreyeHns 6e30I1acHOCTH TOBApOB, 10 KOTO-
PBIM He IPUHATHI COOTBeTCTBYIoNMe peryiaMeHTsl EADC. B nanpHelinemM B paMKax
Coro3a Taxke AoJIKHA ObITh cO3aHa cucTeMa OblcTporo ooMeHa nH@opMaren
00 omacHBIX TOBapax U IIpoaHaJIM3UPOBAHO HalllOHAJIbHOE aAMUHUCTPATUBHOE
3aKOHOJaTeJIbCTBO U NIPAKTHKa €ro pean3alu B rocyJapcTBax-wieHax Ha pej-
MeT 3(pGeKTUBHOCTH IIPUMEeHEeHMs CaHKIMI K HapyLIuTesaM 00sa3aTesIbHbIX
TpeboBaHUI 6e30MacHOCTU TOBAPOB.

3. Ykasnl [Ipe3ugenrta Pecriy6siiiku Bestapycs No 762 ot 31 nexabps 2006 r.,
KOTOPEIM yTBepxxaeHo [losioxeHne o nopsAake cbopa, XxpaHeHUA U cayu orpado-
TaHHBIX CBUHI[OBBIX aKKYMYJIATOPHBIX OaTapel C 3JIeKTPOJINTOM, a Takxe No 16
oT 17 auBapsa 2020 r. «O coBeplIeHCTBOBAaHUM MOpsAAKa OoOpalleHusA ¢ 0TX0/1a-
MU TOBapOB U YIIaKOBKW», JOJIKHBI OBITh JOTIOJIHEHB HOpMaMy OTHOCUTEJIBHO
006s3aHHOCTU OM3Heca U yNOJHOMOYEHHBIX [OCyJapCTBEHHBIX OpraHoOB IIPOBO-
JUTh HAay4YHbIe NCCJIeOBAHNA Ha NpeaMeT BINAHUA NPOU3BOJACTBA, UCIOJIb30-
BaHUsA, YTUIN3aLUU NOTPeOUTeIbCKUX TOBApOB (paboT, ycJiyr), B TOM 4ucJie
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1 aKKyMyJIATOPHBIX CBUHI[OBBIX OaTapel], Ha 3[J0pOBbe YesIoBeKa 1 HIMPOKO J10-
BOJUTH TaKyo UHMPOPMAIHIO 10 OTpeduTee.

4. PecniyOsinka Bestapych JOJDKHA OTKa3aTbCs OT CyOCMANPOBaHUsA OU3HeC-
-[IPOEKTOB, KOTOPHIE NOTEHINaJIbHO MOTYT HaHEeCTU BpeJl OKpYy»Kalollleil cpefe
Y 3JOPOBBI0 HACEJIEHUA — 3a UCKJIIOUYEeHNEM CJIy4aeB, ONpeesIeHHBIX 3aKOHOM.

5. DkoJiornyeckas cepTuduKanua JO/DKHA aKTUBHO HCIIOJIb30BaThCA Ha-
[IMOHAJIBHBIMU ITPOMU3BOAUTEJISIMU [JIsA NMOBBIIIEHUsA KOKHYPEHTOCIIOCOOHOCTHU
MpOAyKIMH, B TOM YKcje U B cTpaHax EBpomnerickoro Coro3sa.

| nutepatypa

Bajbardina T.N. et al., 2013, Povyshenie urovnya informirovannosti potrebitelya kak faktor
obespecheniya bezopasnogo potrebleniya tovarov, “Potrebitelskaya kooperaciya”,
No. 1 || Bait6apguna T.H. u ap., 2013, ITogviuteHue yposHs UHGOPMUPOBAHHOCMU
nompebumeJta kax ¢paxmop obecneyeHusa 6e30nacHoeo nompebieHUA Mo8apoa, «Ilo-
TpebuTesibcKas Koonepanus», No 1.

Belykh V.S., Kvanina V.V., Panova A.S., 2015, Doklad ekspertnoj gruppy devyatoj sessii
Evropejsko-Azyatskogo pravovogo kongressa, “Biznes, menedzhment i pravo”, No. 1 (31)
|| Bessix B.C., KBanuna B.B., [TanoBa A.C., 2015, /Jokstad skcnepmHoti epynnst
deaamoti ceccuu Egponeticko-A3uamckoeo npagosoeo KoHepecca, «Bri3Hec, MeHeIX-
MEeHT U npaBo», No 1 (31).

Bogonenko V.S., 2017, Pravovye osnovy tekhnicheskogo regulirovaniya v sfere energetiki,
“Vestnik Polockogo gosudarstvennogo universiteta”, No. 14 || Borounenko B.C.,
2017, IIpagogsie 0CHOBbL MEXHUUECKOC0 PecyTUPOBAHU 8 cpepe IHepeemuKu, «BecT-
HUK [ToJI01[KOT0 rocyJapCTBEHHOr0 YyHUBepcuTeTa», No 14.

Druzhinina I.S., 2014, Ekologicheskaya sertifikaciya kak element organizacionno-pravovogo
obespecheniya okhrany okruzhayushhej sredy, “Vesnik BDU”, No. 2 || Apyxutusa U.C.,
2014, Dxostocuueckas cepmuurkayus Kak 31eMeHm 0peaHU3ayuoHHO-NPago8020
obecneueHuUs 0XpaHbvl OKpydcatowyetl cpedvl, «BecHik BY», No 2.

Lavrenteva M.S., 2006, Administrativno-pravovoe regulirovanie standartizacii i sertifikacii,
Moskva 2006 || JIaBpertseBa M.C., 2006, AOMUHUCMPAMUGHO-NPABOB0e PezyJiu-
poeatue cmaHoapmuzayuu u cepmugukayuu, Mocksa 2006.

Makarova T.I. et al., Pravovye mehanizmy okhrany okruzhayushhej sredy i obespecheniya
ekologicheskoj bezopasnosti, Minsk || Makaposa T.W. u ap., I[Ipagogsle mexaHu3mbl
0XpaHsl OKpydicaroujeti cpedsl U 0b6ecneveHUA IK0T0eUdeckoll 6ezonacHocmu, MUHCK.

Mankevich I.P., 2007, Pravovye osnovy obespecheniya ekologicheskoj bezopasnosti Res-
publiki Belarus, Minsk || Maukesuu W.I1., 2007, IIpagoavie 0CHOGbL 0OecneyeHus
aKoJtoeuteckoll 6ezonacHocmu Pecnybniuku Betapyce, MUHCK.

139



TATbAHA TOPYMA

Matvejko N.P., Brajkova A.M., Sadovskij V.V., 2017, Kontrol pokazatelej kachestva
i bezopasnosti produkcii, «Vestnik BGJeU», No. 6 (125) || Marseiiko H.II.,
BpaiikoBa A.M., CagoBckuii B.B., 2017, Konmpo.te nokasameJieti kauecmaa u 6e3-
onacHocmu npodykyuu, «BectHUK BI'DY», No 6 (125).

Mihalko M.N., 2010, Bezopasnost tovarov: kurs lekcij, Gomel || Muxanko M.H., 2010,
BezonacHocmb mosapoa: Kypc Jsiekyuil, I'oMerb.

Pozhogo Ja.A., 2011, O koncepcii ekologicheskoj bezopasnosti Respubliki Belarus, “Vest-
nik Polockogo gosudarstvennogo universiteta”, No. 6, serie D: Ekonomicheskie
i yuridicheskie nauki || Iloxoro fI.A., 2011, O koHyenyuu 3KoJt0zuteckoll 6e3-
onacHocmu Pecnyotuxu Benapych, «BecTHUK [10JI01[KOT0 rOCy1apCTBEHHOT'0 YHU-
BepcuteTta», No 6, cepusa D: DxoHOMMUYeCKre 1 pUANYECKre HayKU.

Vorotynceva T.M., 2017, Problemnye voprosy tekhnicheskogo regulirovaniya v EAJeS,
“Marketing i logistika”, No. 4 (12) || Boporsitiesa T.M., 2017, IIpo6iemHble Go-
npocsl mexHuuecko2o pecyaupodarua 8 EASC, «MapKeTUHT U JIoTUCTUKa», No 4 (12).

Zhukov A.L., 2016, Razgranichenie tekhnicheskikh, tekhniko-yuridicheskikh i pravovykh
norm tekhnicheskogo kharaktera, “Mir sovremennoj nauki”, No. 1 (35) || XKyxos A.1.,
2016, PazepaHuieHue mexHU4eCKUX, MeXHUKO-I0pUOUYeCKUX U NPAGOBbIX HOPM MmeX-
Huueckoeo xapakmepa, «<Mup coBpeMeHHOI Hayku», No 1 (35).

140



Studia Sieci Uniwersytetow Pogranicza | 2019 | 3

DOI: 10.15290/sup.2019.03.12

IOnusa EBcTIOHHHA

>

>

>

>

HauuroHanbHasi akaeMusi rocyiapCTBEHHOro

ynpasaeHusa npu NpesujeHTte YKpauHbl

e-mail: yuliayevstiunina@gmail.com
ORCID: 0000-0003-3835-00-25

®OPMVPOBAHWVE PUTOPUNYECKO KOMMETEHL N
Y CTYAEHTOB YNPABJIEHYECKMX CAELMANTbHOCTEN
B MPOLLECCE NYB/INYHbIX BbICTYMNEHUI

THE FORMATION OF RHETORICAL COMPETENCE
FOR STUDENTS OF ADMINISTRATIVE SPECIALITIES
IN THE PROCESS OF PUBLIC SPEAKING

Abstract

Goal - the article proves the importance of study of rhetoric and rhetorical compe-
tence forming for administrative specialties students. The experience of public speech
training for students on “Public administration” and “Management” specialties in
Odessa Regional Institute for Public Administration of the National Academy for
Public Administration under the President of Ukraine is presented.

Research methodology — the methodological basis of the work consists in comprehen-
sive, interdisciplinary and systemic approaches to the analysis of forming rhetorical
competence for administrative specialties students and important components of the
system of training in this direction. Synthesis, generalization, comparison, obser-
vation, retrospective analysis as well as other general scientific methods were used
while research conducting.

Score/results — in this article we analyze methods and techniques of forming skills
of public speaking for students within the framework of discipline “Rhetoric and
business communication”.

Originality/value — the originality and novelty of the scientific paper lies in the repre-
sented exercises and practical recommendations on forming and perfection of public
speech for students of administrative specialties. The represented recommendations
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can be used in a process of forming of rhetorical competence for students on “Public
administration”, “Management” and other administrative specialties.

| Key words: rhetoric, rhetorical competence of manager, oratory, public speech,
public speaking, convincing influence.

1. BBegeHune

HicTtopusa pa3BUTHUA PUTOPUKU KAaK TEOPUU OPATOPCKOr0 MCKYCCTBA HACUUTHI-
BaeT OoJiee 2,5 TBHICAYM JIET, a Kjaccuyeckas pUTOPUKA CEroJHsA ABJIAETCA Of-
HUM M3 OCHOBHBIX IIp€IMETOB I U3y4YeHNsA B BBICIIEH IIKOJIe MHOIMX CTpaH
MUpa, e 3a ocjaefHre HECKOJIbKO CTOJIeTUl cOPMUPOBAINCh CBOU TPaJULINHN
npenogaBaHusA. B OospmuHCTBe cTpad EBponsl 1 AMepuKy TeopeTUuiecKoii oc-
HOBOM ABJIAETCA aHTHUYHAsA PUTOPHKA, YTO ABJIAETCA OOIMM JJIA 3TUX CTPaH.
Ho ucropuueckue, KyJIbTypHbIe, IOJIMTAYECKNE, DKOHOMUYECKUe U PAJ APYIUX
(axkTOpOB 00YCJIOBUIIM U HEKOTOPbIEe 0COOEHHOCTU COepKaHUA PUTOPUYECKON
MOATOTOBKU B 3TUX cTpaHax. HecmoTpsa Ha chopMupoBaslIriecss HOBIIECTBA
Y OTJINYMA, OCHOBHbIE KauecTBa XOpOIIero opaTopa, onpejeseHHbIe emle Apu-
croTesieM B Pumopuke u LluniepoHoMm B TpaktaTte O6 opamope, He yTpaTUJINA CBOEN
AKTyaJIbHOCTU U CerofHsA.

B pesysnbTate pedopMHUpOBaHUA CUCTEMEBI BBICIIET0 OOpa30BaHUA Y KPauHBI,
C y4eTOM eBpOIeliCKUX CTaHAAPTOB KauecTBa, «PUTOpuka» BepHyJiach B coJep-
XaHKe 06pa3oBaTesIbHBIX IpOrpaM Kak OfHa 13 «HOBBIX» AUCLUIIINH, KOTOPOH,
K COXaJIeHWIo, He BCerja yaessyloch JOJDKHOTO BHUMaHUA. M3yueHune opaTop-
CKOT'0 MCKYyCCTBa U IyOJIMYHBIX BHICTYILJIEHUI OCYIEeCTBJIAETCA LeJIbIM PAIOM
Hayk: GUJIOJIOTHA U Nefaroruka, uiaocodus, JIOrMKa, COLOJIOTUA U CBA3U
€ 00IleCTBEHHOCTDI0, IICUXO0JIOTUA U NICUXOJIMHIBUCTUKA U T. 1. OOBbEKTOM U3-
Y4YeHUs PUTOPUKU ABJIAETCS, B OCHOBHOM, peasibHas peuyeBas NPakTHKa B3a-
UMOJENCTBUA opaTopa 1 ayAUTOPUU. A pe3yJIbTaTOM HN3y4YeHUs CTaHOBATCA
KOHKpeTHBIe peKOMeHAalli, OpueHTUPOBaHHbIe Ha [IpaKThUYecKoe IprMeHeHne
B Ipo¢eCCUOHAIBHON [eATEIbHOCTU U APYTUX HaNpPaBJIEHUAX.

YMmeHue rpaMoTHO U 3(pGeKTHUBHO BHICTYNATh llepe]] ay AUTOpHel ABJIAeTCs
CeroJiHsA OJHUM U3 YCJIOBUI JJI yCIIeNTHOH ITpodecCHoHalbHON JeATeIbHOCTH,
Kak B yIIpaBJICHUH, TaK U B Apyrux chpepax. CenaancTl, Ybs NpodeccroHalb-
HasA AeATeJbHOCTh CBA3aHa C ylpaBjieHueM U HelloCpe[CTBeHHBIM 00ljeHreM
C JII0JIbMH, JOJDKHBI YMETh yBJIedb U yOeAUTh ayqUTOPUIO, YiepXKUBaTh BHUMAaHNe
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U paspelllaTh pa3JIMuHble KOMMYHHUKaLMOHHbIe 3aa4yu. Ecim xopommil MeHe-
JKep yIpaBJifeT JII0JbMM, TO XOPOLIMI OpaTop cocobeH YIIpaBJIATh ellle U UX
MBICTIAMU. B 3TOM 3aksrogaercs ocobas npakTuyeckas eHHOCTb UCKyCCTBa My0-
JIMYHOTO CJIOBA.

2. OcHOBHAaA YacTb

3a nocneguux 30 JIeT pUTOPHKA KaK HayKa 1 pas3JIMYHbIe aCleKThl Pa3BUTHSA KUC-
KyccTBa IyOJIMYHOTO CJI0BA aKTUBHO NpPe/ICTaBJIEHbl B HAYYHBIX UCCI€JOBAHUAX
YKPaWHCKUX, POCCUICKUX U 0eJIOpyCCKUX YUeHBIX, cpeau KoTophix: C. AGpa-
moBud, T. AHacumMmoBa, B. AunyiikuH, H. Babuy, H. Beamenosa, f. besnoycosa,
C. BponHukoBga, /I. Baranosa, B. Banguiies, A. Bosikos, H. Bepmunusna, H. I'osty©,
E. Kimoes, H. KonoTtuiosa, Y. Ky3uernos, JI. Maipko, A. Muxanbsckas, B. Mosngo-
BaH, A. OBunHHUKOBA, O. OnelHuK, I'. Onydpuenko, H. Ocunosa, A. IlepBymuHa,
U. Inoruuunkas, 0. PoxaecrseHckuii, I'. Carau, B. Cren, U. Cren, C. Xamxupa-
nesa, B. IllefiHoB, E. FOHMHA u gpyrue. MHorue Teopetryeckre HapabOTKU aB-
TOPOB CTaJI1 OCHOBOM y4eOHMKOB 1 MOCOOUI, MporpaMM U CUCTeM OOydeHUs
OpPaTOpCKOMY HCKYCCTBY.

B cooTtBeTcTBUU ¢ TpeOOBAaHUAMU CTaHAAPTOB BBICIIEr0 00pa3oBaHUA
[Standarty..., 2018] B mporpamMMsl HOATOTOBKY 6aKaaaBpOB IO CIIEI{UATIBHO-
ctu 281 «[ly6ryHoe ynpaBjieHre U aiMUHUCTPUPOBaHNUeE» B 00J1aCTU 3HaHUH
28 «[lybsimuHOe ynpaBJieHue U aAMUHUCTPUPOBaHNe» U 1o crenuaabHocTu 073
«MeHexkMeHT» obJsiacTu 3HaHUU 07 «YmnpaBjeHHe U agMUHUCTPUPOBAHLE»
B OZ1eCCKOM pPermoHaJIbHOM MHCTUTYTE rOCy1apCTBEHHOIO ynpasJeHus Hanuo-
HaJIbHOU aKaJieMuH rocy1apCTBeHHOro ynpasJiieHus npu [IpesnenTe YKpanHbl
OblIa BBeJleHa AucCHUIIIMHA «PuToprka u gesoBoe obmeHHe». Pe3ysbTaThl
0o0yueHU 0 JaHHOW JUCLUILINHE Ollpe/ieJIeHbl KaK CIIOCOOHOCTh OPraHU30BbI-
BaTh U OCYILIECTBJIATH 3(pPeKTHBHBIE KOMMYHHKaLNHU B IIpoliecce yIpaBjeHyue-
CKOM 1eAATeJIbHOCTH, B TOM 4YMCJjie BHyTPeHHUE U BHelIHNe KOMMYHUKaILUKU Ha
NPUHIMIIAX KOHCTPYKTUBHOI'O AMAJIOra, a UMEHHO: OpraHu3anusa pa3IMYHbIX
dopM AesioBoro oOIeHNs, TOATOTOBKA U OCYIleCTBJIeHNe MyOJIMYHbIX BBICTY-
IIJIGHUH, BefleHNe [eJIOBBIX MePOIIPUATUH, y4acTHe B COBEIaHUAX, JUCKYCCUAX,
nebarax, BeleHHe [IeperoBOpoB U KPYIJIbIX CTOJIOB, a TaKXe opraHusanus 3¢-
(exTHUBHOro COTPyJHUYECTBA CO CpeIcTBaMH MacCOBOM MHPOPMAILUU B COOT-
BETCTBUU C NOTPEOHOCTAMU ITpodecCuOHATbHON AeATeIbHOCTU C BpeMEHHOI0
yIpaBJIeHLa.
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Cpenu npodeccruoHaJbHBIX KOMIIETEHINI COBpeMeHHOr0 yIIpaBJjieHIia 0Cco-
60e MeCTO 3aHUMAaT KOMMYHUKATUBHBIE KOMITETEHITNN, BaXKHBIM KOMIOHEHTOM
KOTOPBIX SIBJIAETCA PUTOpUYECcKasA KOMIIETEHITUA: eCTeCTBEHHOe MoBeJieHre opa-
TOpa, COOTBETCTBUE ero obpasza curyauuun obIeHUs, KOHTaKT ¢ ayJuTOpueH,
yIepkaHve BHUMAaHUs, BafeHUe A3bIKOBBIMU, CTUJIMICTHIECKUMU U 3TUYECKUMU
HOpMaMHU U T. . Ho B 1[eJIOM MOXHO OTMEeTUTh, YTO OCHOBHOMH 11eJIbl0 GOpMU-
POBaHMs PUTOPUYECKOU KOMIIETEHI[UN COBPEMEHHBIX YIIPAaBJIEHIEB SIBJISETCSA
JOCTIKEHHE rapMOHUYHOM U 3G deKTUBHON KOMMYHHKALUY B Ipolecce my6Imd-
HBIX BBICTYILIeHUH. [IpobyieMa GopMUpOBaHUA PUTOPUYECKUX KOMIETEeHINN
CTY[AE€HTOB JOCTAaTOYHO HIMPOKO MpeJicTaBjieHa B UCCJIeOBAaHUAX MpPeCTaBU-
TeJlell pa3jIMUHBIX o6JlacTeil Hayk — nefgaroruvyeckux (JI. bamanauHa, 0. Bor-
naHoBa, H. BepmunuHa, O. l'mnApckas, M. F'opbyHoBa, A. UrHaTenko, H. Kupui-
JoBa, I'. Kopab6esa, I'. Kypauenkosa, T. CafoBasd, E. Cumaxkosa, T. DakTopoBud,
H. Aun), dunonorunveckux (H. Babuy, JI. 'opobew, T. [Ipo3x, O. Kyuepyxk, JI. Ma-
upko, E. Opmanckas, JI. ITunocosa), lopuandeckux (H. 3emsisakosa, M. HukyiuHa,
JI. TTaBsioBa, I'. iBopckas), meHemxmMeHTa (C. BpoHHUKOBa, B. Haraes, 1. ILinotHu-
upka, C. Xamxkupanesa, J[. [lunuHa) u T. 1.

Oparopckas peub ¢ aHTUYHBIX BpeMeH OIlpe/iesisjiach KaK peub, HallpaB-
JIEHHas Ha ONpeeJIEeHHYI0 ayIUTOPUIO C LeJIbi0 yOeXxXIeHrs1, a OpaTOPCKOe KC-
KyCCTBO — KaK MCKYCCTBO BO3JEMCTBUA Ha ciaymareseil. OpaTop B mpoljecce
MyGJIMYHOTO BBICTYTIJIEHUS] BCECTOPOHHE BO3/IENCTBYET Ha YeJIOBeKa: ero pasyM,
YyBCTBA, OPUEHTAINI0, HACTPOEHNE, KeJIaHUs, TIOCTYIIKU U AeHCTBUA. XOPOIINT
opaTop — OpraHu3aTop MbIcjeil U cj1oB. CerofgHs Mpu NOATOTOBKE MyOJIMYHOTO
BBICTYIIJIEHUST OPATOP AOJIKEH YETKO MPECTABJIAT: YTO UMEHHO cOOeceTHUKN
WU ayJAUTOPUA XOTAT YCJIBIIIATh; C YeM OHU MOTYT He COIJIaCUThCS; KaKue
CJI0OBA HAWJIYyYIIUM 0Opa3oM MOTYT BO3/IEICTBOBATh Ha CJIyIIaTesIell; Kakue
KOHKpeTHBIe cpeJjcTBAa MOXHO HCII0JIb30BaTh [JiA Haubosiee 3HeKTUBHOTO
BO3I€HCTBUA.

Ecii B KJ1TacCMYECKON PUTOPUKE KOHEYHAs I[eJTb OPATOPCKOM pedvu orpe-
JeJisyiach Kak yoexJieHre, TO B COBpeMEeHHOU pUTOPHKe MoJuepKruBaeTcs AByX-
CTOPOHHUH XapaKTep KOMMYHUKAIWU B MPOI[eCCe BBICTYIUIEHUS, 1 KOHEYHON
LleJIbI0 oIlpefesisieTcss KoMMyHHKanusa (oomeH nHdopmariueri). [IpumeHeHne
aZIeKBaTHBIX yCJIOBUM, GopM, METONOB 1 MIPUEMOB BO3/IENCTBUSA MOXeT obec-
neuuTh 3PPEKTUBHOCTh TAKON KOMMYHUKAIMU. MOXHO ONpeNesuTh JIBE BaX-
HbIe COCTaBJIAIOIILE TAKOT'0 BO3/IeHCTBUA: JOKA3aTeJIbHOCTh U yOeAUTEeIbHOCTb.
K cpencrBaMm goka3aTesibHOCTH MOXHO OTHECTH YeTKOoe 000CHOBaHUeE, apry-
MeHTHpOBaHNUe UHPOPMAIUU C UCIO0JIb30BaHNEM aBTOPUTETHBIX UCTOYHUKOB,
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AKCIIEPTHBIX OLIEHOK, Pe3yJIbTaTOB HCCIeAOBAHUI U T. [. JIyUIINMU cpeiCTBaMU
JIOKa3aTeJIbHOCTU B MyOJIMYHOM peud SBJIAIOTCA (PaKThl, JIOTUKA M3JI0OXKEHUS,
CBsA3aHHBIE C pal[OHAJIBHBIM BOCIIpUATHEeM UHGOPMaLUU ciymareaeM. Yoeau-
TEJIBHOCTh, B CBOIO OYepe/lb, CBA3aHA C BO3AEHCTBMEM MHOT'O XapaKTepa, TaK Kak
OoJibllle BO3JelICTBYeT Ha SMOLUM cJiyiaTesid. JIydmnMu cpeacTBaMu yoeau-
TEJIbHOCTH SABJIAIOTCA COOTBETCTBYIOIINE: )XECTHI, MUMUKA, BHEIITHUH BUJ] OpaTopa
(omexpma, mprvecka, akCceccyapsl), MOJIOKeHUE B TPOCTPAHCTBE, MHTOHAIIOHHAS
BBIPA3UTEJIBHOCTh peud, TeMOp, TeMI, HaJn4yue mnays3, ocTpoeHue ¢pas — 1mo-
PAIOK CJIOB B MPEJIOKEHUAX U T. 1. MICIIOJIb30BaHUE CPENICTB YOeAUTEJIbHOCTU
ABJIAETCA AOCTAaTOYHO 3P HEeKTUBHBIM JJIA BO3AENCTBUA Ha CIIyLIaTe s, HO 3TOT
3ddeKT ABJIAETCA HEe JOCTAaTOYHO CTOMKHUM BO BpeMeHH M OBICTPO paccerBa-
ercs. CpelicTBa JOKa3aTeJIbHOCTU 00ecnieynBaloT 6oJjiee INTebHbIN 3P deKT.
VYcnex opaTopy o6ecneynT ONTUMaIbHOE COYETAHUE B PEYU COOTBETCTBYIOMINX
MPUEMOB U CPEJICTB BO3JIEMCTBUS C YUETOM COCTaBa ayIMTOPUU, HACTPOEHUs
cJlymiatesieli, BpeMeHU, MeCTa, IPUYUHBI IPOBeIeHNA MEPONIPUATHA U APYTUX
(akTOpOB. YCJIOXKHAET BO3AEHCTBUE HA ayAUTOPUIO TO, YTO COOOLIEHUEM MOXHO
CUUTATh TOJIBKO Ty YacTb MHGpOpMAaIMUY, IepeJaHHO CITylaTeIi0 IoCpeICTBOM
myGJIMYHON pevr, KOTopas 6blTa «OTOUIBTPOBaHA» UM Yepe3 COOCTBEHHYIO CH-
cTeMy B3IJIA/I0B, CTEPEOTUIOB, cuMnaTuil. To ecTs, HapsAdy ¢ HeOOXOAUMOCTBIO
YeTKOTO IJIAHUPOBaHMA MyOJUYHOI'0 BBICTYIUJIEHUS OpaTOpP NMpaKTUYeCcKu He
MOJET KOHTPOJIMPOBATh MPOIECC YCBOEHUS KOHKPETHON MHMOpMAIUU CJIy-
maTeJieM. YKa3zaHHble 0cOOeHHOCTU TpeOyIoT OT opaTopa elne 60jiee BEICOKOTI'0
MacTepcTBa B paboTe ¢ ayAUTOPHEH, ee aHAJIM3€e U MOAOOPE aIeKBaTHBIX METOIOB
Y [IpHEeMOB BO3[IeHCTBUS.

OAuH 13 OCHOBOITIOJIOXKHUKOB IICUXOJIOTUH BOCIpUATHA, A. Boaasies, Aesa
aKI[eHT Ha BaXXHOCTHU MEPBOTr0 BIleUaTJIeHUs B Mpoijecce obmeHus [Bodalev,
1982: 184-198]. B npoiiecce my6JIMYHOTO BEICTYIIEHUA (OPMIPOBaHLE [IEPBOTO
BreuaTJieHus 00 opaTope uMeeT ocoboe 3HaueHue. J[eficTByeT Tak Ha3bIBaeMoe
«IIpaBUJIO CEMU CEeKyH/[». B ero ocHOBe JIeXUT UMIPUHTUHT (3anevyaTsieHne), YTo
B KOHTEKCTE IMyOJIMYHOrO BBICTYIJIEHUS MPECTaBJIsAeT cO00i GopMUpOBaHUE
IpeJiCTaBjIeHNsA O YeJIoBeKe — OpaTope, a Takxe ero pukcarysa B CO3HaHUU CIIy-
mareJiel, ayauropud. [Toatomy GopMUpoBaHuA NEPBOTO BIeUaTIeHUs 06 opa-
TOpe UMeeT TaKue 0COOEHHOCTH: «3arevyaTtyieHne» o0pasa MpPOUCX0UT OBICTPO,
He Tpe0yeT MOBTOPHOTO NMOJKPeIIeHNs, ABJIAeTCs PaKTHYecKy HeoOpaTUMBIM
Y IOCTaTOYHO YCTONYMBBIM. J[elicTBHUE ITpaBuUjia CEMU CEKYH]| OXBAaThHIBAET CTa-
110 HeBepOaJIbHOTo 00IeHNA — 0T MOMeHTa OoABJIeHNA opaTopa fepej ay AuTo-
puel 10 MpOU3HEeCeHNA UM MTePBHIX CJIOB. J[efiCTBYeT 1 ONMCAHHBIN B ICHXOJIOTUU
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«a(pdekT opeosia», B paMKax KOTOpPOro 0JiaronojiyqyHoe IepBoe BliedaTJieHue
0 YeJIOBeKe CIIOCcOOCTBYeT U AasibHeNIIell epeolieHKe B MOJIOKUTEJIBHYI0 CTO-
POHY ero OoCTyIKOB, UepT 1 KauecTB, HapAAy ¢ 3TUM OTpUIlaTeJIbHble MOMEHTHI
HeJIOOIIeHUBAIOT WJIU He 3aMedaloT. Eciii ke mepBoe BrevyaTjieHUe 0Ka3aJioch
HEraTUBHBIM, TO U JaJIbHEHINe ero JOCTUXEHUA MOTYT ObITh BOCIPUHATHI TOJIb-
KO B HeEraTUBHOM cBeTe. [IoaTOMy nMMeHHO Ha 3Tane GopMUpPOBaHNs [1ePBOTO
BHeYaTJIeHUs MaKCUMAaJIbHYIO POJIb UT'PAIOT BHEIIHUN B/l U MOBEJ€HNE Opa-
Topa. Pe3ysbpTaThl aHaaM3a NyOJIWYHBIX BBICTYIJIEHUH M MPAKTUYECKU OIBIT
aBTOpa B JAaHHOH 00J1aCTU MO3BOJIAIOT CPOPMYJIUPOBATh TAKUE MPAKTHUYECKUEe
pekoMeHAauuu 4Jis1 GOpMUPOBaHNA MPaBUJIBHOTO 06pa3a opaTopa-ymnpasJjeHIia
Ha HavaJIbHOM JTarle BhICTYILJIEHUS.

1. ITockosBKy 11eJIbI0 OpaTOPCKO peun sBjiseTcs yoexaeHne ayJUuTOpuu,
UjleaJTIbHBIM COCTOSTHMEM OpaTopa JOJDKHA ObITh yBepeHHOCTh. [10o orjeHKam
CIIeUaJINCTOB, CTPax mepej MyOJHMYHBIM BHICTYIJIEHUEM ABJIAETCA OOHUM U3
caMbIX paclpoCTpaHeHHBIX B MUPE U OXBaThiBaeT 0KoJio 95% oneii. Mcxoas
13 3TOT0, OPaToOpPy, UCHIHITHIBAIOIEMY BOJIHEHHE, HEOOXOANUMO COCPeI0TOUNTHCSA
Ha CO3/JaHUH YBepeHHOI'0 BHeIIHero oopasa.

2. IToABuThCA Nepef ayAUTOpHel HeoOX0AUMO JIMIIOM C IPUBETJIMBBIM CIIO-
KOWHBIM BBIpaXeHHEM, POBHOI CIIMHOM, pa3BepHYTHIMHU ILJIeyaMu. B ymMepeHHOM
ecTeCcTBEHHOM TeMmIle 6e3 pe3KHUX JBIDKEHU cJIeyeT MoJTua JONUTU 10 Haubosiee
MOAXOAAIIEeN TOUKU [J1A OOIeHUs ¢ ay JUTOPHUE.

3. B 3aBuCcHMOCTHU OT 1ieJiell myOJINYHON peun, 0cOOeHHOCTe! MToMellleHNs,
pa3MelreHus CJIymaTej el MakCUMaJIbHO YA0OHOU MO3uNMen 1A O0IeHus
C ayAuUTOpHel MOTyT OBbITh ee LeHTP, MeCcTO 3a TPUOYHOI MO0 ApyTras MO3ULIUS.
[Tpu BBIOOpE MO3UNMU CJIEAYET YUUTHIBATh TO, YTO BBICTYILJIEHUE 32 TPUOYHON
BO3BHIIIAET OpaTopa U AWUCTAHLUPYyeT OT NMyOJUKY, puaaeT ero oopasy 60Jb-
NI CTaTyC U aBTOPUTET. BhICTyIJIeHe HelocpeCTBEHHO Nepe/l ay AUTOpUen
crioco6CTByeT OOoJIbIIell OTKPBITOCTU 1 JOBEPHIO.

4. JobuTbesa nogobHOro 3¢g@ekra MOXHO U € MOMOIIIbI0 THIATEJIBHO IPO-
JAyMaHHOTO BHeIHero Buaa. OduiuaaibHbIN CTUIIb OJIeX bl (JIeJTOBOM KOCTIOM,
raJICTyK, cJiep>XaHHbIe IIBETA U aKceccyaphl) oMoranT chopMupoBath 06pas
ABTOPUTETHOI'O yesjioBeKa. boJiee JeMOKpaTUYHBIN BHEITHUU BHUJ], B CBOIO OYe-
pellb, ClIOCOOCTBYeT YCTaHOBJIEHUI0 6oJiee GJIM3KOro KOHTAKTa ¢ ayAuTOpUuen
1 GOpMHPOBAHUIO JOBEPUSL.

5. K uHTepecHbsIM 0COO€HHOCTAM BOCIPUATHUA MyOJIMYHOTO YeJIOBeKa OTHO-
CUTCA TO, YTO, BO-TIEPBBIX, HE3HAKOMBIX 1 3HAKOMBIX JII0Oell Mbl BOCIIPUHUMAEM
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[I0-pa3sHoMy. B nepBoM ciiyyae BOCIPUATHE OCYL[ECTBJIAETCA Ha OCHOBE IICHUXO-
JIOTMYEeCKHUX MeXaHHU3MOB MeXIpynnoBoro obmenus. Tak, Ipyu BOCIPUATUHN He-
3HaKOMOTO YeJIoBeKa MMPOMCXOAUT TaK Ha3blBaeMas CTepeoTHUN3alUs — MONBITKA
10 BHENIHUM IIpM3HaKaM OIpeJleJIUTh COLMaIbHO-IICUX0JIOrNYecKye XxapaKTe-
PUCTHUKU 3TOTO YeJIOBeKa, OTHECTU ero K TOM WM WHOU COIMasIbHOU rpyIIe,
C IpUNKCHIBAHNEM eMy XapaKTepHBIX I IPYIIIE KadyecTB. HeraTUBHBEIMU IIPU-
MepaMU TaKor'o «BOCIPUATHA» ABJIAIOTCA STHUYeCKUe 1Y podeccroHasIbHble
CcTepeoTHUnsl (HanpuMep, Bce HeMI[bl lleJaHTUYHbIE, BCe CIIOPTCMEHBHI TJIyIIbIE,
BCe yueHble CKy4Hble U T. [1.). lHora mpeojojieTh Takue HeoOOCHOBaHHbIE IIpei-
yOexaeH!s JOCTAaTOUYHO CJIOKHO.

6. B To e BpeMs JIIOAW CKJIOHHBI BOCIIPUHUMATh ¢ OOJIbIIel cuMIaTHen
1 I0BEepUeM TeX, KTO CXOX C HUMHU MO0 KaKUM-JI1M00 3HAQUMMBIM IIapaMeTpam
(manpumMmep, BO3pacT, pocCT, LIBET BOJIOC, MECTO JKUTEJIbCTBA, PO 3aHATUN, CTUJIb
OAeX[Bl U T. [1.). YUNUTHIBasA 3Ty 0COOEHHOCTD, AONOJIHUTE IbHAA nHdOopManus
0 COCTaBe ayAUTOpHH, ee [IeHHOCTAX 1 NHTepecax MOXeT IIPeJoCTaBUTh OpaTopy
LleJIBIY apceHasI MPUEeMOB /15 PACIIOJIOXKEHUs 3TON ayAUTOpUM (HanpuMmep, BbI-
cokue TpeOOBaHUA K MOAOOPY OAEXbI U aKCecCyapoB JJIs BEICTYILJIEHUS Mepes
CTaTyCHOH ayquTOpUel, U1 HCI0JIb30BaHUe OpaTOPOM >KeCTOB, 3JIEMEHTOB
OZleX bl MJIM pedeBbIX (HOPMYJINPOBOK, XapaKTepHBIX [1J1A IPUCYTCTBYIOMINUX
B ayAUTOPUM).

7. Crout yenuTb ocoboe BHUMaHue MOMEHTY Ilepexo/ia 0T HeBepOaIbHOTrO
o011eHNsA ¢ ayAuToprel K npeobJiafaHuio BepbajibHOro, Korja Hapsay C XKecTa-
MM, MUMUKOH 1 BHEIIHUM BUIOM, IIpeobJiaAaloniiM CpeICTBOM BO3AeHCTBUA Ha
ayAUTOPHIO CTAHOBUTCSA CMBICII CKa3aHHBIX CJIOB. BaxXkHBII MOMEHT — nay3a nepej
HayaJIOM BBICTYIUJIGHW:A, OCHOBHAsA LieJlb KOTOPOM, BO-IIEPBHIX, MaKCHUMaJlbHasA
KOHI[eHTpallis BHUMaHUA ayAUTOPHUU Ha opaTope, a BO-BTOPHIX, yCTaHOBJIe-
HMe 3pUTeJIbHOTO KOHTaKTa. BriociegcTBUY Ha IPOTSXEHNU BCEro MyOJIMYHOTO
BBICTYIJIEHHUS UMEHHO 3PUTEJIbHBI KOHTAKT ABJIAETCA OAHUM U3 CaMbIX Aei-
CTBEHHBIX IPUEMOB 1 HEOOXOAUMBIX YCJIOBUI NOAAEPXKAHNA aKTUBHOTO BHUMA-
HUA ayAuTOpun. VIMeHHO riasa 1 6poBU ABJIAIOTCA HanboJiee THOOPMaTHBHOM
4yacThIo JIUIa opaTopa. B aHTUYHBIX MIKOJIaX OpaTOPCKOr0 MCKYyCCTBA YUYEeHUKU
BBINIOJIHAJIN YIpaXHEeHUs Nepe/ 3epKajioM. B ycj0BUAX COBpeMEHHOI0 Mpo-
rpecca 6oJsiee 3pdHEeKTUBHBIMU MOT'YT CTaTh 3aHATHA C UCHOJIb30BAaHUEM ayAuo
1 BHJIEOChEMKH, MOCJIeAYIONINM aHaJIM30M MaTepuara.

O6s3aTesIbHOM YacThl0 cUCTeMbl GOPMUPOBAHUA PUTOPHUYECKON KOMIIe-
TeHIIUN OyayInero yrpasJjieHLla sBjiseTcs padoTa HaJ ero TEXHUKOU peuu —
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IleJIeHanpaBJieHHas cucTeMaTrudeckas paboTa HaJl pa3BUTHEM I0Jioca, pe4eBoro
ABIXaHUA, NUKIUN U IPaBUJIBHOTO A3BIKOBOro odopmiieHHs peuud — opdo-
anuel. YMesoe BiafleHre roJIoCOM sBJIAeTCA OAHUM K3 HauboJsiee AeliCTBeH-
HBIX CPeICTB B CO3JaHUM oOpas3a opaTopa U PyKOBOAWTEJIA, TaK Kak JIIOAU
CKJIOHHBI OIIeHUBATh JINYHOCTD 10 3BYYaHMIO ee rojioca. DHepreTuieckou Oa-
3011 peuH BBICTyIIaeT JbIxaHUe, obeclieurBallee ¥ BhIpasUTeJIbHBIN IoJIoc,
1 4eTKOCTb 3BYKoIlpou3HomeHus:. C 1{eJIblo pa3BUTUA TaKUX KauecTB yOJIMYHON
peun, KakK sICHOCTb, 00Pa3HOCTb, CMBICJIOBAsA HACBHIIIIEHHOCTD, JJAKOHU3M, IOMOD,
IjeJieHaIlpaBjeHHOCTb U T. [., HEOAHOKPATHO JoKa3asa cBOI0 3QPeKTUBHOCTb
cucTeMa ynpaxHeHud, pazpaboranHasn X. JlemmepmanoMm [Lemmerman, 1998:
19-38]. B pamkax opaTOPCKOI MOArOTOBKU OYAYLIUX yIIpaBJIeHI[eB peKOMeH-
JOBaHBI K CUCTEMAaTU4YeCKOMY BBIIIOJIHEHUI0 MOTYT OBITh TaKue YIPaXHEHUA:
riy0okoe [bpIxaHHUe, B TOM uuciie guadparmMaibHOe; NPOTsIKHBIN MeJIeHHBIN
BBIIOX C IPOM3HECeHNeM COTJIACHBIX U IJIaCHBIX 3BYKOB; IIeNOT; IPOU3HeceHNe
CKOPOT'OBOPOK; HalleB BIIOJIT0JIOCA; IIJTABHOE TPOM3HEeCceHNe IpeJIoXKeHn! C JIo-
rUYecKUM yJapeHHeM Ha KJII0UeBhIX CJIOBaX; TPOMKOe YTeHue TeKCTOB; Jedu-
HUIMA — ONMCaHNe 3HauyeHU! CJIOB; Mepecka3 CMBICIIA MPOYNTAHHOTO TEKCTa;
oOpa3HBIl pacckas 0 BCEBO3MOXHBIX CJIy4Yasx, MCTOPUAX; COKpalleHue 1 pac-
mupeHye oobemMa TeKCTa U T. 1.

YacTo pyKOBOAUTENU — MyOJINYHBIE JIIOAU — 3JI0YIIOTPeOJIAI0T B CBOUX BhI-
CTYIJIGHUSAX CJIOXKHBIMU TePMHHAaMU, HEOAHO3HAYHBIMU 1 CJIOKHBIMU [AJIA IOHU-
MaHusA NOHATUAMM U dpaszamy, abbpeBrnaTypaMu. Bo3MoxHO, TakuM 06pas3om,
OHU CTpeMATCA IPOAEeMOHCTPHUPOBATh CBOI aBTOPUTET, BEICOKUI HMHTEJIJIEKT
1 KoMIleTeHTHOCTh. HO Bce 3TO 4acTo He obecneunBaeT ycleX, IOCKOJIbKY He
cr1ocoOCTByeT TOHMMAaHUI0 U yOeXJeHHUI0 ayIUTOPUH, eCJIM OHA He ABJIAeTCA
MMOATOTOBJIEHHOMH. [71s1 TOTO, UTOOB MyOIMYHAA peyub OyIyIero yrpasJieHna Obuia
BBIpA3UTEJIbHOM, COJlepXXaTesIbHOM, eMKOH, JIOTUYHOU U MOHATHOU, peKOMeH-
JyeTcs MCI0JIb30BaTh [IOHATHBIE NIPHUCYTCTBYIOMIMM CJIOBA, IPOCTBIe KOPOTKHUeE
¢passl, 1p1 HEOOXOAMMOCTH, YIIPOLIATh BOCIPUATHIE aOCTPAaKTHBIX MOHATUN
IIOCPeICTBOM MCII0JIb30BaHUA CPEACTB BEIpa3uTeJbHOCTU peur. OJHAKO BaXXHO
He ynpouiaTh pedb U3JIUIIHE.

Jl1a nogepxaHusa BHUMaHUA ay AUTOPUU B IIPOIIECCE BBICTYTJIEHUA MOXHO
HCII0JIb30BaTh TaKWe NMpUeMBbl: NoJiiepkaHne 3pUTeIbHOIO KOHTaKTa, pueM
HOBH3HBI HH(OpMaIH, IOCTeNIeHHOE BOBJIeUeHNe ay AUTOPUH, UCIIOJIb30BaHNE
BOIIPOCOB U NMPOOJIEMHBIX CUTyaluH, 3pdeKT «KOHTPACTHOIO pasfgpaxuTesis»
(n3MeHeHNe MHTOHALUY, [TOBeJIeHUs, OTX0XIeHre OT TEMBI U T. [.), IpUMepsl
W3 JINYHOT'O OIBITA, IOMOP U T. 1.
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®OPMWPOBAHUE PUTOPUYECKON KOMMETEHUMW Y CTYAEHTOB YMNPABJIEHYECKMX...

3. BeiBOAbI

[ToBOAA UTOTH, OTMETUM, YTO MaTEPHUaJI, U3JIOKEHHBIN BHIIIE, HE MCUYepIIbIBa-
eT BCEero cojiepkaHusA paboThl 10 GOPMUPOBAHUIO PUTOPHUIECKON KOMIIETEH-
LUK Y CTYIeHTOB yIIpaBjleHueCKuX crelrasgbHOocTel. [IpefcTaBieHHbe PEKO-
MeH/JallK MOT'YT OBITh [TOJIE3HBI JJIS UCIIOJIb30BAHNUsA B Ipoliecce MOATOTOBKH
myOJIMYHBIX BBRICTYIUIeHUI. Bce MHOroo6pasue cofiepXaHus COBpEMEeHHBIX HC-
cJIeJOBaHUH B 00JIACTU PUTOPUKHU, HOMYJIAPHOCTH Pa3INYHBIX GOPM pa3BUTHA
OpaTOPCKUX CIIOCOOHOCTEH (aBTOPCKHUE MIKOJIBI, TPOTPaMMBbl, TPDEHUHTU U T. 1.)
JIVIIb [TOAYEePKUBAIOT UX BOCTPEOOBAHHOCTH B COBPEMEHHOM O0I[ecTBe U aKTy-
aJIbHOCTh NIPUMEHEeHU AJ1A IIpeJicCTaBUTes el pa3InyHbIX chep AesTeIbHOCTU.
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