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FOPUAVNYECKNE OCHOBAHUSA TPYZ0YCTPOVICTBA MHOCTPAHLLEB B MOJIbLLIE:

NCTOPUYECKMNIA OYEPK, COBPEMEHHOCTb 1 MAHAEMUA COVID-19

THE LEGAL BASIS OF THE EMPLOYMENT OF FOREIGNERS IN POLAND:

HISTORICAL BACKGROUND, PRESENT SITUATION AND THE COVID-19 PANDEMIC

>

Abstract

Goal - the article analyses the most important legal acts regulating the employment
of foreigners in Poland. The article aims to evaluate the adequacy of the introduced
legal changes to the needs of the Polish labour market. The assumed hypothesis was
that the legal regulations on the employment of foreigners in Poland are adjusted
to the changes in the economic reality.

Research methodology — the article includes an analysis of the available literature and
the current legal acts that regulate the studied problem. Moreover, observations con-
cerning the adaptation of Polish legal regulations to the constantly growing interest
of foreigners in the Polish labour market were made in the article.

Score/results — the conducted analysis allowed us to verify the research hypothesis
positively. It has been acknowledged that the provisions of Polish law in the field of
employment of foreigners have been adapted to the changing economic conditions, al-
though the procedure for obtaining work permits for foreigners remains complicated.
Originality/value — the article shows a cross-section of changes that have taken place in
Polish labour law in the field of employment of foreigners in recent years. Changes in the
Polish labour law have been presented chronologically, which helps to organize the
knowledge on the topic. Moreover, it also considers the current problem of the COVID-19
pandemic and its impact on legal aspects of employment of foreigners in Poland.

Keywords: labour market, employment, foreigners, COVID-19, employment of
foreigners, labour law.
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1. BBegeHve

Murpanusa HaceJjieHHs — 3TO OOBIYHOE fABJIEHHE B COBpeMeHHOM mupe. Jlroau
IlepeMellaloTcs [10 pasHbIM IPUYNHAM: SKOHOMUYECKHM, COLMaIbHBIM WJIU U3-3a
BOOPY>KE€HHBIX KOH(PIMKTOB. [IpMurHEI MUrpaIyy, a Takxe UxX IOCJIeCTBYs OUYeHb
cJi0xHBL. [TocsieACTBHA MUTpallMy UCIBITHIBAIOT CTPaHA-OTIPaBUTEIb, IPUHU-
Marolas cTpaHa, a Takke caM MUTpaHT. IlocieAcTBUA MUTpaLi OTHOCATCA KO
MHOTHM aclieKTaM COLaIbHOM, SKOHOMUYECKOH, a TakXe MOJTUTUYECKON KU3HU.
B pesysibTaTe MHOTMe MUTPaHTHL HAXOAAT paboTy Ha pPhIHKe TpyAa IPUHUMAIoLIeil
cTpasbl. OHUM K3 IOCJIeACTBUN MUTPaIi¥ CTAHOBUTCA HEOOXOAUMOCTD BBeJie-
HUA B HallIOHAJIbHBIE [IPAaBOBbIe CUICTEMbI OrPaHNYeHNUI KacaTesIbHO POKUBaHUA
1 paboThI MUTPAHTOB. B cBA3U ¢ TeM, uTo [Tosblia cTaHOBUTCSA Bee Ooiee IpUBJIe-
KaTeJIbHBIM HalpaBJleHHeM TPYAOBOM MUI'PALIUM, CTaThs IOCBAILIEHA [IPABOBBIM
pelleHuAM, KacalolMces TPYI0yCTPOMCTBA NHOCTPAHIEB Ha MOJIbCKOM PHIHKE
TpyAaa. [Ipobsema HaliMa MHOCTPAHI[EB B IOJIbCKOM rOCyAapCTBe ABJIAETCA OUeHb
BaXXHOI, IOTOMY 4TO MHOCTPAHI[BL, B HACTOsAIlee BpeMs: npoxupatoye B [Tonble,
B OCHOBHOM 3TO TPyAOBble IMMUIPAHTHL U X KOJINYECTBO M3 ro/la B IO/ HEYKJIOH-
HO yBesinuuBaeTcs. CiieoBaTeJIbHO, CyL[eCTBEHHBIM ABJIAETCA CUHTEeTUYecKoe
obcyxaeHne IpUINYecKrX yCJI0BUH, pa3pelanlix HHOCTpaHiaM paboTaTh Ha
TI0JIbCKOM TeppUTOPHH, TIOCKOJIbKY IPABOBbIE YCJIOBUA ABJIAIOTCA QyHAAMEHTaIb-
HBIM (HaKTOpOM, ONpeesIAIIM MacTa0b! IPUTOKA MHOCTPAHIIeB Ha IOJIbCKUN
PBIHOK Tpyaa. Llespio aHanm3a, IpoBeEHHOIO B CTaThe, CTajla OlleHKa aJieKBaT-
HOCTH BHECEHHBIX [IPaBOBBIX U3MeHEHUN JiA yAOBJIeTBOpeHUA NoTpeOHOCTelN
MIOJIBCKOTO phIHKA TpyAa. Kpome Toro, B cTaThe ObLJIa NPpUHATA THIIOTE3d, YTO
IIpaBOBbIe HOPMEI B 00J1aCTU TPyAOYCTPOICTBA MHOCTpaHIeB B [losbllie aganTu-
PYIOTCA K M3MEeHEeHUAM, IPOMCXOAAMNM B 9KOHOMUYECKOM IIPOCTPAHCTBe.

HacTosmas ctaTthsl COCTOUT U3 5 pa3/esioB, NOCBAMIEHHBIX Ipo0JjieMaTHKe
[IPaBOBBIX ACIIEKTOB TPYAOYyCTpPOICTBa UHOCTpaHIeB B IloJiblle: mpeancIoBus,
TpeX OCHOBHBIX YacTel U 3aKJII0UeHUA.

BTOpO#1 MyHKT cTaThy NMOCBALIEH IPABOBLIM aclleKTaM HaliMa MHOCTpaHILIEeB
B ITosbiie nocsie 1990 roga, no Beryruienus [ospmu B EBponetickuti Coto3 (EBpo-
€0103), U IpoIeype NoJIyueHns paspelleHus Ha paborTy.

B TpeTbeMm myHKTe CTaTb{ yKa3aHbl HanboJjiee BaXXHble 3aKOHOJATesIbHble
AKTHI, peryJiupylomye HaeM NHOCTPaHIeB Ha NOJIbCKOM PBIHKE TpyJAa IocJie
BCTyIJIeHUsA B EBpOCOI03, U ONKCaHBI I'PyNIIbl THOCTPAHIEB, KOTOPBIE B Pe3yJib-
TaTte Jubepajn3alnu MOJbCKOTO 3aKOHOAATEJIbCTBA OBLJI OCBOOOXIAEHHBI OT
0053aHHOCTU UMeThb pa3pellleHre Ha paboTy.
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HOPUANYECKUE OCHOBAHUSA TPYAOYCTPONCTBA MHOCTPAHLIEB B MOJIbLLE...

B yeTBepTOM IyHKTE CTaThy NpeJicTaBjIeHa TeKylas npobJieMa NaHaeMun
COVID-19, xoTopas BeIHyAuWJIa BBeJieHE 0COOBIX IIPAaBOBBIX HOPM B cdepe 3a-
KOHHOCTU TPYAOYCTPOVCTBA MHOCTPAHIIEB.

CTaThs 3aKaHYMBaeTCs pe3loMe, COAePKalliM CHHTeTHuYecKre BBIBOABL U3
NpOBeIEeHHOI'0 aHaJIn3a.

2. TpyAoyCTPOKCTBO MHOCTPaHLLeB B MNonbLue Ao BCTynaeHus B EBpocoros

PaccmaTtpuBas BONPOCH, 3aTPOHYThIE B 3TOU CTaThe, CTOUT HauyaTh C olpeje-
JIeHUA NMOHATHA WHocTpaHua. CorsacHo craTtbe 3, NyHKT 2, 3akoHa «O0 MHO-
crpaHnax» [Ustawa..., 2013] uHOCTpaHIIeM SIBJIAETCSA JII060€ JIUI0, HE NMeIoITee
IIOJIBCKOT'O rpaxkaaHcTBa. 1o JaHHBIM YNpaBjieHUs IO AejlaM MHOCTpaHLeB Ha
1 auBaps 2021 ropa, B Ilosble npoxusaso nouytu 460 TeIC. MTHOCTPAHIIEB, UMe-
IOITUX JIeVICTBUTEJIBHBIN BU Ha XXUTEJIbCTBO, M3 KOTOPBIX 6ojiee 56% cocTaBIIsaIu
rpax/jaHe YKpauHsl, noutu 7% rpaxaaHe Pecybiviku benapycs u 5% rpaxaate
l'epmanuu. [Jpyrue MHOrOYHCJIeHHBIE IPYIIB MHOCTPAHIEB, IPOXUBAIOIINX
B [losiblie, 35TO B OCHOBHOM rpaxaaHe: Poccuu, BbetHama, Muauu, Uranuy,
I'py3un Kutas u Benuko6puranuu [Urzad do Spraw Cudzoziemcéw (1)]. Bosts-
IIMHCTBO BBIIAHHBIX BBIIIE YIIOMAHYTHIX BUJOB Ha XXUTEJIbCTBO OBLIM CBS3aHBI
¢ nmpodeccroHaJIbHON JeATeIbHOCThI0 NHOCTpaHIeB B IloJibiie. Kak coobujaet
YupasJieHue 1o fejiaM UHOCTPaHLeB, A1 76% UHOCTpaHLleB Hajinure BUa Ha
XUTEJIbCTBO CBA3aHO C TPYAOYCTPOMCTBOM Ha TeppuTopuu Ilosbmm.
Ananusupys npaBoBble OTPaHUYEHNs JOCTyNa NMHOCTPAHIIEB K MOJIbCKOMY
PBIHKY TPY[a, cjieyeT BbIAeIUTD [iBa nepuoaa. [lepssiii — 310 roas 1990-2006,
KOrla MOXHO OBLJIO TOBOPUTh 00 OrpaHUUYMTEJIbHOM [TOJIMTHKE TPYAOYCTPOHCTBA
nHocTpaHIeB B PecnyOsnike [Tosibiia, BTOPOHM — 3TO MepHO/ TOCJe BCTyILIe-
Hus [lospmu B EBponetickuii Coto3. HebnaronpusaTHas cuTyalys Ha M0JIbCKOM
pbiHKe Tpyaa nocye 1990 roga npusesia K HEOOXOAUMOCTH BBECTU OrpaHHYe-
HMA JOCTyNa K PBIHKY TpyJa [JIA MHOCTpaHIeB. B ToraamHee BpeMa «3aKOH
0 TpyzoycTporicTBe» 1989 roga OGBSI OCHOBHBIM 3aKOHOJATeJIbHBIM aKTOM, pe-
TYJIMPYIOIIUM YCJIOBUA TPYAOyCTPOVicTBa MHOCTpaHIeB B [lombie [ Transformacja
nieoczywista..., 2010: 89]. B cooTBeTcTBUU CO cTaTbei 33, MyHKT 1, JaHHOTO
3akoHa paboTofaTesny, XKejalye TPyI0yCTPOUTh MHOCTPaHIla, 00A3aHb! ObLIN
MIOJIyYUTh [J1 Hero paspellleHre Ha paboTy OT opraHa 3aHATOCTH BOEBOJCKOM
crenenu [Ustawa..., 1989]. IIpoueaypa moyuyeHUs TaKOTo pa3pelieHrs Ha pa-
60Ty ObLJIa TPYZAOEMKO! U CJIOXHOH. PaboToaTesb, onupasch Ha BBILIIEYTIOMs-
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HyTBle IIpaBOBble HOPMBI, MOT IOJIYYMTh paspelleHre Ha paboTy MHOCTpaHIa
B OMpefieJIeHHOM NpPeANpUATHM, Ha ONpeJieJIeHHOM MecTe, JOIKHOCTU U — Ha
KOHKpPETHHIN CpOK. PellleHne 0 BhifjJaue pa3pelieHuA Ha paboTy UMeJio JUCKpe-
LIOHHBIN XapaKTep, TaK KaKk OpraH, BbIJAIONIUI pa3pelleHne Ha paboTy, 00sa3aH
OBLI yUUTHIBATh CUTYAIMIO U TOTPEOHOCTH B paboTe Ha MECTHOM PBIHKE TPy[a.
PaboTopnaresib, xxenanoluuil TPyAOyCTPOUTh NHOCTPAHIIa, NOAAaBaal B ye3qHoe
CTapOCTBO 3asBKy C COOTBETCTBYIOI[UM 3alPOCOM U MPUJIOKEHUAMU: KOTHEN
CBHUJeTEJIbCTBA O 3allCH B peecTp NpeqIpHHNMAaTeIbCKOMN AeATeIbHOCTH, KO-
nueit PETOH! xomnaHum, JOKYMeHTaMU, KacawlUMUCA UHOCTpaHIa (B TOM
yrcsie (POTOKONUAMMU: IaclopTa, JOKYMEHTA, NOATBEPXKAALIEro KBajanpukanum
WHOCTPaHIIa, MOATBepXAeHUe OIJIaThl Ha cueT DoH/a TpyAa, 3asBJieHre palioH-
HOTO yIpaBJieHUA Tpyaa 06 OTCYTCTBUU KaHAWUATOB CpeAU MOJIbCKUX IpaxaaH
Ha JaHHYIO JOJDKHOCTh, JOKYMEHT MOATBepXAAI0MINI perucTpalyio XXUTeJsis 1o
MECTy MOCTOSIHHOTO MPOXXUBAHUA), U NMpUjaraj Apyrue JOKyMeHThI, KOTOPbIe
MOTJIH, TI0 MHEeHUI0 paboToaTteJis, MOJIOXUTEJIBHO MOBJIMATh HA pacCMOTpe-
Hue 3asABKU. Torga, Ha OCHOBAHUM IOJAHHBIX JOKYMEHTOB, pacCMaTpUBaIoCh
pelieHue O BbiJaue paspelleHusa Ha paboty. PaboToaTesib mocje mojyuyeHus
paspelieHus Ha paboTy JJIsi THOCTPAHI[a MOT Ha ero OCHOBaHWU NOAATh 3asB-
JIeHWe B CTpaHy MHOCTPAaHIla Ha MOoJIyuyeHre BU3bl JJI IPOXUBAHUA C IPABOM Ha
paborty. TospKo mocse moJyuyeHNs BU3Bl HA IPOXUBaHUe C IPaBOM Ha paboTty
MHOCTpaHel] MOT JIeraJbHO IpuexaTth Ha Tepputopuio Pecriy6inku [Mosbia u 06-
paTUThCAa K paboToAaTes 0 AJiA OCYIIeCTBJIeHU ocTaBmuxcsA GopMaIbHOCTEH.
PaboToaaTesib K paHee NOJAHHOMY 3asBJIEHUIO O pa3pellleHnH Ha paboTy o6sa3aH
OBLJI MPUJIOKUTH KCEPOKOMMIO BU3BI HA MPOXUBAHUE C PAaBOM Ha paboTy, MOJIy-
YeHHOH MHOCTPAaHIIEM, U IOKYMEeHT OATBEPKAAIOIINI BpeMeHHY0 PEruCTpaLiuio
KUTeJIA IO MecTy npoxuBaHuA B Ilosbime. Ha ocHOBaHUU 3TUX JOKYMEHTOB
cTapocTa ye3za BblgaBajl paboToAaTesiio UMeHHoe corjiacue AJisi MHOCTpaHIia
Ha BbINIOJTHeHUeEe paboTh B [loJibilie, B pe3ysibTaTe yero paboTofaTesib CMOT 3a-
KJIIOYUTH C MTHOCTPaHIIEM TPYOoBoii forosop [Marek, 2001: 28-29].

B paccmarpuBaeMblil Bhlllle neprof 6e3 paspeleHus Ha paboty B [1osib-
1e MOrJIM paboTaTh MHOCTPAHI[BI, 3aHUMAIOIIVE TOJDKHOCTU TMpernojaBaTesiei
B IIOJIbCKUX BHICHINX YYeOHBIX 3aBeJleHUsAX, 1 MHOCTPAHI[Bl, paboTalomiye B yu-
PeXIeHUsAX U OpraHMU3aMOHHbBIX nojpasaesieHusx [lombckoit Akagemuu Hayk
Ha JOJIXKHOCTAX: npodeccopa, AOLeHTa Wi acCUCTEHTA.

! PET'OH sBJIsieTCA HALMOHAIBHBIM OMUITUATBHEIM PEeCTPOM CyGHeKTOB HAPOIHOTO
xo3saicTBa. Benapyckuii ananor PETOH sto OI'TI PB.
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CreaymomymM 3aKOHOM, PeryJIMpyOLMM IIpaBuja TpyAOyCTPOKCTBA UHO-
CTpaHIleB Ha [IOJIbCKOM PBIHKE TpyZa A0 BCTyIleHus B EBpocoios, Obs1 3aK0H
«O 3aHATOCTU U O0pBOE ¢ Oe3paboTuleii» oT 14 nexkabpsa 1994 roga. B cooTBeT-
cTBUM co cratheit 50, myHKT 14, ykazanHoro 3akoHa 9 ceHTsa6psa 1997 rona 6b110
n3gaHo Pacnopsxenne MuHKcTpa Tpyia U COLMAJIBHOM MOJIUTUKU O 3aHATOCTU
WJIM TIOPYYeHUH APYToH oIlJIauMBaeMol paboThl MHOCTpaHIly 6e3 HeoOX0qUMOCTH
MOJIy4eHUsI pa3pelleHus u corjacus crapoctsl [Marek, 2001: 31]. Hacrosimee
MOJIOKEHUE YKa3bIBaeT, YTO 3aHATOCTh MHOCTPAHIIA Ha MOJIBCKOM PBIHKE TPyJa
6e3 HeoOXOAUMOCTH OJIyYeHUs pa3pellleHUsA U CorJiacusA CTapocThl Oblia BO3-
MOXHOH, ecjii TOTpeOGHOCTh B €ro TPYAOYCTPONCTBe BhITEKasa 13 JOrOBOPOB
1 MeXJyHapOAHBIX COTJIalleHUH 1 KacaJlach: HIKOJIbHUKOB U CTyA€HTOB, 3aHATHIX
WJIM BRIIOJIHAIOIMX APYTYIO OIJIaYiBaeMyio paboTy — Ha CpoK 10 3 MecsLeB B Ka-
JIeHAApPHOM rojly; yuuTeJsiell MTHOCTPaHHBIX A3BIKOB U IIpernojaBaTesiel, BeAyInx
3aHATHUA HA NMHOCTPAHHOM fA3bIKe; WIEHOB ceMell AUIJIOMAaToB, COTPYAHUKOB
KOHCYJIbCKUX YUpeXJAeHNUN U MeXAYHApOJHbIX OpraHu3aIui.

Kpome Toro, aTo Takke Kacajaochb MHOCTPaHIIEB, TAKUX KaK: CTyJEeHTOB,
obyuaromixces B Ilosiplle Ha JHEBHOM OTJeJieHuH (B nepuof A0 3 MecAIeB BO
BpeMsA KaHUKYJI), Bpauyell U CTOMaTOJIOTOB, BBIIYCKHUKOB IIOJIbCKUX MeAUIMH-
CKHUX BY30B U MMeEIINX NpodeccuoHaIbHble CTaXXUPOBKU OoJiee 12 mecAnes
B rOCyJJapCTBEHHBIX VUpeXAEHUAX 3]paBOOXPAHEHNsA, a TaKxXe JIUI] WJIN TPy,
BBITIOJTHAIOMINX XyOXeCTBeHHbIe ycJiyru He 6osiee 30 nHeH B KaJieHAapHOM
rony [Rozporzadzenie..., 1997].

JInms HeOoJIbIasA rpyIna MHOCTPaHIEB B paccMaTpHBaeMbIl Iepruoj MorJia
ycTpouThbcs Ha paborty B [Tosbine Oe3 paspenieHus Ha pabOTy U pa3peleHns cTa-
pocTel. OHUM U3 NOCIEACTBUN CJI0XKHOU IIPOLelyPhl IIOJIy4eHNsA pa3pelleHuns
Ha paboTy MOXXHO CUATATh HEOOJIBIION MacIITab TPyAOYCTPOMCTBA MHOCTPAHIIEB
1o BerymteHus [oseiny B EBpornefickuii Coro3. [1o JaHHBIM 00JIaCTHBIX BeJJOMCTB
TpyHa, B nepuof ¢ 1990 mo 1995 B rox BeigaBasoch 10-15 Thic. pasperieHUN
Ha TPYIOYCTPOICTBO MHOCTPAHIIEB HA MTOJIbCKOM pBIHKe TpyAa [Glabicka u ap.,
1997: 9]. C Hauasa 90-x ro0B KOJIMYECTBO 3aHATHIX MHOCTPAHIIEB HA MOJIbCKOM
PBIHKe TpyJa MOCTEeeHHO YBeJNYUJIOoCh. Y cTpaHeHle orpaHuYeHul nepeaBu-
xeHUsA ymoAeil Ha pybexe 80-x u 90-x rogos XX Beka NpHBEJIO K TOMY, YTO
B IIOJIbCKOM I'OCyJapCcTBe HayaJlo MOABJIATHCA Bee O0JIblllee YKC/I0 MHOCTPAHIIEB.
OTKpBITUE TPAHUL] IMEJIO CJIeICTBUEM TO, UTO B I10JIbINy CTayio Ipue3xarhb Bce
0oJibllle MTHOCTPAHIEB M3-3a BOCTOYHOY I'PaHUIbl, TPyAALUXCA (4acTo HeJle-
rajbHO) MEJKOH TOpromiiel u yciyramu. Ilossima eme B 90-e roast XX Beka
10 CpaBHEHHUIO ¢ APYIMMHU rocygapcrsamu LlenTpanbHoil u Bocrounoil EBpornsl
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OTJIMYasiach OTHOCUTEJIFHO GJIarONpUATHON SKOHOMUYECKOHM U TIOJIUTUYECKON
cuTyaryen o o3TOMY CTaJjia [IPUBJIEKATEIbHBIM HaPpaBJIEHUEM TPYJOBOM M-
rpauuu [Cudzoziemcy w Polsce..., 2016: 14].

3. TpyAOYyCTPOMCTBO MHOCTPaHLEB B [Mo/ibLUe nocne BCTyrieHns
B EBponeiicknin Coto3

Berynnenne [Monsmu B EBpornerickuil Coo3 1 Xopoiiasi 3KOHOMUYecKasi CUTya-
1A B CTpaHe BO MHOTOM CIIOCOOCTBOBaJIM OOJIBIINM M3MEHEeHUAM B MHUIpa-
IIMOHHBIX Iponieccax. OAHMUM M3 OCHOBHBIX NpuHLUNOB EBponerickoro Coo3a
OBLJI IPUHIUII CBOOOJHOIO IOTOKA paboyux U pabOTH, KOTOPHIH B IepeXOAHBIN
nepuop akneccuu [onpmu B EBponerickuii Coo3 UMeJi B CBOe OCHOBE B3aUM-
HOCTb. B pe3sysbrare, yxe ¢ MOMeHTa BeTyIleHNs [Toapmu B EC, ppIHOK TpyAa
[IBeruu u BenukoO6puTaHuu ObLJT OTKPHIT 6€3 orpaHUuYeHU [J1A MOJIAKOB, U,
OJTHOBpEMEeHHO, IIBeicK1e U OpUTaHCKUe IpaxjaHe UMeJiu cpa3y CBOOOIHBIN
JOCTyT K IIOJIbCKOMY PBIHKY TPyJa — XXeJjlas yCTPOUThCA Ha paboTy, He JOJIX-
HBI ObJIM IPOXOAUTH NpOLeAypPYy IOJIyueHus paspellleHus Ha pabory. Bosee
JIETKUI AOCTYII MOJIAKOB K PBIHKaM TpyJda cTpaH-ujieHoB EC BbI3BaJl OTTOK
MOJIbCKUX paboumx B ApPYyTHe CTPaHbl, 4YTO MPUBEJIO K MOABJIEHUIO pa3phiBa
B 3aHATOCTU Ha pbIHKax Tpyna B [losbiie, ocobeHHO B npodeccuax pusnye-
CKOro xapakrepa. B pesysipTaTe HeOOXOAMMOU OKasaJsach jJubepann3anus
JeliCTBYIOIIero 3akoOHoAaTesIbCTBa O HaliMe MHOCTPAHIeB, KOTOPble JOJIKHBI
OBLTN 3aMOJIHUTH IPOGeJsI, BO3HUKIINE Ha MOJBCKOM phiHKe Tpyna [Wafflard,
2013: 25-26].

[Nosibckoe 3aKOHOAATEJIBCTBO JOBOJIBHO TOYHO peryJiupyeT BOIpPoC TPyAo-
YCTPOKCTBA NHOCTPAHIIEB HA TEPPUTOPUM CTPaHBL. [IpaBoBEIe MOJIOXEHUA B 3TON
06J1acTy BKJIIOYAIOTCA B IPABOBBIE aKThl Pa3/IMYHOIO 3HAYeHUs, TO eCcTh B yCTa-
Bax, pacnopshKeHUs MUHHCTPA WU BeJOMCTBEHHEIe corjameHnsa. CorjiacHo
II0JIbCKOMY 3aKOHOAATeJIbCTBY, MHOCTpAaHel], >KeJIalolUi JierajJbHO paboTaTh
B Ilosip1ie, AOJDKEH MOJIyYUTh pa3pelleHre Ha paboTy. [losibckoe 3akoHOaTe N b-
CTBO peryJjupyeT Takxe cJIydau, B KOTOPBIX MHOCTpPaHeI] MOXeT YCTPOUThCA Ha
paborty B Ilosibiie 6e3 HEOOXOAUMOCTU TIOJTyUYeHHs pa3pelleHusl.

B HacTosIee BpeMs caMbIM{ BaXXHBIMM IIPAaBOBBIMU aKTaMH, PeryJInpyo-
UM [IpaBUJjIa TPyAOYCTPOMCTBA MHOCTpaHIeB B [losbllle, ABJIAIOTCA:

- 3akoH ot 20 anpesna 2004 roga «O pa3BUTHU 3aHATOCTU B YUPEXIEHUAX

pbiHKa Tpyna» [Ustawa..., 2004];
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3axoH oT 12 pekabps 2013 roga «O6 nHocTpaHIax» [Ustawa..., 2013];

Pacnopsxenue Munuctpa TpyZa u o01iecTBeHHON IOJUTUKH OT 29 AHBa-
pa 2009 roga «O6 ompenesieHNU CJIydaeB, KOr[a paspelleHue Ha paboTy
MHOCTpaHIIA BbIJaeTCA He3aBHUCHUMO OT KOHKPEeTHBIX YCJIOBUM BblIauu pas-
perieHuit Ha paboTy MHOCTpaHIEeB» [Rozporzadzenie..., 2009];

PacniopspxeHne MuHucTpa Tpyaa 1 oOIieCcTBeHHOH NOJIMTHKY 0T 29 anperid
2015 roga «O cirydasx, KOrjja Iopy4YeHre BhIIOJIHATh Pab0Ty NHOCTPaHIly Ha
Tepputopuu Pecniy6sivku [Tosbpiia fomycTuMo 6e3 noyuyeHus paspelieHuns
Ha paboty» [Rozporzadzenie..., 2015; Augustyniczyk, 2019: 6];

PacnopsoxeHue MuHHMCTpa TpyAa 1 oOIeCTBeHHON OJIUTUKY OT 7 Aekabpsa
2017 ropa «O BplJaue paspelieHns Ha paboTy MHOCTPaHIla U 3allicy 3asAB-
JIeHNs 0 IOpyYeHUH BBIIIOJIHeHNUA pabOTh MHOCTPAHILY B yUeT 3asABJIeHUI»
[Rozporzadzenie..., 2017].

YxazaHHBIe 3aKOHOAATEeJIbHBIE aKThl B COBOKYITHOCTH BBIpAXXalOT OTHOIIEHNE
K JIeraJIJbHOMy, a TakXke He3aKOHHOMY HaliMy MHOCTPaHIleB Ha I10JIbCKOM PBIHKe
TpyAa. Kpome Toro, B HUX 4eTKO MPOMUCAHHI CJIy4yau, Korga He TpeOyeTcs Io-
JlyyeHue paspelleHusa Ha paboty B IloJsiblie, 4TOOBI IPUHATH 3aKOHHYI0 paboTy
B CTpaHe, a TakXXe yKa3aHb! [PYIIIH JIUI], KOTOPHIE [IO-IIPeXXHEeMY HaXO[ATCsA 0
aIMUHNCTPATHUBHBIM KOHTpOJIEM, 06s13aHHBIE MIOJIyYlTh pa3pelieHre Ha paboTy
Ha Tepputopuu Ilosbmu. B jonosiHeHne K 5TOMy yKazaHHBIe 3aKOHOAaTeJIbHbIe
aKThl YTOUHSAIOT IIpaBujia U IpoLeypsl MeXaHu3Ma BhIAaul WHANBUAYAJIbHBIX
paspetieHuii Ha paboty [Popyt na prace..., 2004: 133]. IIporenypa noayueHus
paspeleHusa Ha paboTy CylleCTBEHHO He M3MEHUJIach, YTO ObLIIO OMMCAHO B 2-M
IIyHKTe AaHHOM cTaTbyu. PaboTomaTesib, Xesaouil HaHATh MHOCTPaHLa, 1o-
-IIpexxHeMy 00513aH 3al0JIHUTh U NI0JIaTh B COOTBETCTBYIOIlee BOEBOJCKOE YIIPaB-
JIeHNe 3asBKy Ha IoJIyuyeHMe paspelleHnsA Ha paboTy BMecTe ¢ HeOOXOAUMbIMU
NIPUJIOXKEHUAMH. JTa Ipolieflypa AOBOJIBHO CJIOXKHA U TpebyeT ofayn MHOIUX
nokymeHToB [Ciara, 2013: 41-47].

Ho Bcrynienus Ilosbmu B EBponelickuil Coo3 00513aTeIbCTBO MOJIyYUTh
paspellieHrie Ha paboTy Kacajaoch OOJIBIINHCTBA MHOCTPAHIEB (3a HEKOTOPHIMU
HCKJTIOUEeHUAMH, YKa3aHHBIMUM BO BTOPOI YaCTH JAHHOU CTaTbU). B cBA3M ¢ Jn-
OepaJsu3aliriel OJbCKOI0 3aKOHOAAaTesIbCTBA Bce 0O0JIbllle TPy NHOCTPAHIEB
noJiy4asio nmpaso paborats B Ilosbiie 6e3 paspemenus Ha padoTy. B cooTBer-
ctBrM ¢ 3akoHoM oT 20 anpesa 2004 roaa «O noompeHnr 3aHATOCTU ¥ UHCTU-
TyTax pblHKA TpyJa» B cTaTbe 87, MyHKT 1, yKa3aHbl ITPYIIB NHOCTPAHIEB CO
CcBOOOJHBIM AOCTYIIOM K IOJIbCKOMY PBIHKY TPyJa, UMelolre pa3pelleHre Ha
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paboty B I[losbme. K HUM OTHOCATCA, MeXy IIpouuM: rpakgaHe EBponericko-
ro Coro3a u EBponelickoil 9KOHOMHUYECKOU 30HbI; MTHOCTPAHIIBI, UMEIOIUE BH/]
Ha IOCTOSIHHOE XHUTeJIbcTBO B PecmyOJnike IloJibiia; MHOCTPAHIIBI, UMeloIINe
craryc Oexenna. Pa3penienue Ha npeOpiBaHKe AOINycKaeTcsa TakxXe MU 10 Iy-
MaHWTapHBIM NPUYUHAM, WM WHOCTpaHI[aM, nMerwimumM Kapry IMonskaZ Oto
peryaupyertcsa Takxe [loctanoBjieHneM MuHHCTepcTBa TpyJa U COLUAIBHON
nosutukuy ot 21 anpesna 2015 ropa «O citydasnx, Korja Nopy4YyeHue BBIITIOJIHATh
paboTy uHOCTpaHIy Ha Tepputopun Pecry6sniku Ilosbiia fomyckaercs 6e3 He-
06X0OMMOCTH TOJTyYeHus pa3penieHus Ha paboTy» [Rozporzadzenie..., 2015],
KOTOpOe pacmupsieT JOCTYN K MOJbCKOMY PBIHKY TpyJa IJis OuepedHBIX I'PYIII
HMHOCTpPaHIIeB, 0CBOOOXAEHHBIX OT 003aHHOCTHU [OJIyYeHUs pa3pelleHns Ha pa-
6ot1y. KpoMme nHOCTpaHIeB, YKa3aHHBIX B 1-I1 4acTH CTaThy, Ha IOJIbCKOM PDHIHKE
Tpyaa c 1 masa 2015 roga 6e3 paspenieHns Ha paboTy MOTyT paboTaTh TaKxe:

WHOCTPAaHIH, BeAylye oOyueHue, IpUHUMalol1e yyacTtue B podeccro-
HaJIbHBIX CTAXKHPOBKAX, BBRIIOJIHAIIINE KOHCYJIbTaTUBHY0, HAA30PHYIO WA
TpeOylomylo onpejeseHHbIX KBaJIM(UKALUK U HaBBIKOB (PYHKIINIO, B IIPO-
rpaMMax, yKa3aHHBIX B JJaHHOM PacHopsKeHUU;

HMHOCTPAHIBI, ABJIAIOIINECS YWIEHAMHU BOOPYXEHHBIX CUJT WJIA TPAKIAHCKOTO
nepcoHasiab

WHOCTPAHIIBI, BBIOJIHAWIINE QYHKINI NHOCTPAHHBIX KOPPECTIOHAEHTOB
cpeACTB MaccoBoi nHopManuy, UMelolre 1eficTBUTeIbHYI0 aKKpeauTa-
L1110, BBIIAHHYI0 MUHHUCTPOM UHOCTPAHHBIX AeJ;

WHOCTPAHIIB, BRICTYNAIOLYE C JIEKI[UAMH, AOKJIaAaMU WM Npe3eHTanus-
MM 0c000¥ Hay4YHOU WMJIM XyJ0XXeCTBEeHHOH LIEeHHOCTU — MaKCUMAaJIbHO A0
30 fnHel B KaJleHAApHOM TOJy;

WHOCTPAHIIbI, IBJIAIONIUECS CIOPTCMEHAMU, BHITIOJTHAIUMU PaboTy B MOJIb-
3y cyObeKTa, UMEIOIIEro MeCTOHAX0XAeHe Ha TEPPUTOPUM Pecy6IuKku
[NospIa, B CBA3U CO CIIOPTHUBHBIMU COPEBHOBAHUAMU — MAKCHUMAaJIbHO A0
30 aHell B KaJleHAApPHOM TOJIY;

WHOCTPAHIIBI, BHINOJIHAILME PaboTy, CBA3aHHYI0 CO CIIOPTUBHBIMU Mepo-
NPUATUAMEI MeXAYHapOJHOI'O paHra Io 3aka3y COOTBETCTBYIOLIeN MexXAy-
HapOJHO! CIIOPTUBHOM OpraHu3aiuy;

2 Cnmcox MHOCTpAHIIEB, UMEIOLINX CBOOOHEIN HOCTYN B I[loblle K PHIHKY TPYAa, Ha-
MHOTO AJIMHHEE U BBIXOAUT 32 PaMKU HAaCTOAMIEro uccjeaoBanus. bosbiie 06 3ToM
cwm.: Ustawa..., 2004, craTbs 87.
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CBAIIEHHOCIIYXXUTEJIM, MOHAX! U IpyTye NHOCTPAHIIbI, BHIIOJIHAIONME pa-
6GOTY B CBSI3U C BBIIIOJTHAEMOU PEJINTMO3HOU QYHKIIUEN;

HMHOCTPAHIBI, yYaCTBYIOLINE B IPOrpaMMax, peAyCMOTPEHHBIX HACTOAILM
[TosioxxeHneM, Mexy IpOYMM [IporpaMMax KyJIbTypHOro oOMeHa;

HMHOCTPaHHbIe BBITYCKHUKY MOJIbCKUX CPEAHUX IIKOJI, BBITYCKHUKY CTaLKO-
HapHBIX BBICIINX Y4eOHBIX 3aBe[leHUH WJIM CTallMOHAPHBIX JOKTOPAHTYP,
BBIITYCKHUKN 00y4eHNA B HayYHBIX NHCTUTYTax Ilosbckoit Akagemuu Hayk
WIN APYTUX Hay4YHO-HCCJIENOBATEIbCKUX UHCTUTYTaX, Hay4YHbIE COTPY -
HUKY;

MHOCTPAHIIBI, BhICJIaHHbIE MHOCTPAHHBIM paboTofaTesieM Ha TEPPUTOPUIO
Pecny6sinku IloJibllia, Ha CPOK J10 3 MecCsAIEeB B KaJeHAAapHOM Toay AJiA
BHIMOJTHEHMs YKa3aHHBIX B PaCIOPSIKEHUM paboT;

HMHOCTpaHIBbl, paboTaromiye A [elyTaToB EBponapjaMeHTa B CBA3M C BHI-
MOJIHsAEMOU (PyHKIMELT;

MHOCTPAHI[bl, UMeEI1e MpaBo Ha paboTy Ha MPUHIMIIAX, U3JIOKEHHBIX
B IIPAaBOBHIX aKTaX, BBIJaHHBIX OpraHaMu, CO3JaHHBIMU B COOTBETCTBUU
¢ CoriaimeHreM O CO3JaHUN accollhaIiu Mexay EBpomnelickuM sKOHOMU-
YecKUM cow3oM u Typrueit;

rpaxpaaHe Benapycu, I'pysun, MosigoBsl, Poccun 1 YKpauHbl, BHIIOJIHSA-
omue paboty B Ilosbiie, Ha cpok He Oojiee 6 MecsAleB B TeueHUe cJle-
AyoIux 12 MecAnes, HAa OCHOBAHUU 3asBJIEHUA O HAMEPEHUU NIOPYUYUTh
BBITIOJIHEHNE paboTHl, 3aperucTpUPOBAaHHOIO B PallOHHOM YN paBJIEHUU

TpyAa.

Kpowme Toro, faHHOe pacnopskeHre paclIpoCTpaHsaeTCs TaKkKe Ha TPyNIy
CTYJIEHTOB U IIpenojaBaTresieli NHOCTPAHHBIX A3BIKOB, KOTOpPbIE MOTYT IpU-
HATH 3aKOHHYI0 paboTy Ha Tepputopuu [losbiun 6e3 paspemenus Ha paGoTy®.
C TOYKM 3peHUs MOJIbCKOTO 3aKOHOJ[aTeIbCTBa 10001 MHOCTPaHel], KOTOPHII
B COOTBETCTBUM C BHIIIIeyKa3aHHBIMU 3aKOHAMU He 0cBOOOXaeTcs OoT 06s13aH-
HOCTU UMeTh paspelleHre Ha paboTy B [losbiue, Xesias IPUHATH 3aKOHHYIO pa-
60Ty, 00513aH IOJIYYUTh COOTBETCTBYIOIIEe paspemeHue Ha paboty [Matkowska,
2012: 79].

3 Bosbime 06 aToM cm.: Rozporzadzenie..., 2015.
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4. Ocobble NpaBoBble HOPMbI B 061aCTV 3aKOHHOCTY TPYAOYCTPONCTBA
WHOCTPaHLeB B CBA3M ¢ NaHAemMuern COVID-19

4 mapta 2020 rona B [Tosibilie 6B UArHOCTUPOBAH MEPBBIH CJIyvaii 3apakeHus
BupycoM SARS CoV-2 n yxe uepe3 Hefeto, 11 mapTa, BcemupHasa Oprannsanus
3/ZipaBooxpaHeHUs oObsABUJIA O rijiobanbHON nmaHgemun COVID-19 — kopoHa-
BHUpYCa, BBI3BIBAIOIIEr0 TsXKEJIYI0 U OCTPYIO0 bIXaTeJIbHYI0 HeJOCTaTOYHOCTD
[Pandemia koronawirusa...]. Ilanaemus, BbI3BaHHAsA KOPOHABUPYCOM, MOBJIMATIA
Ha 9KOHOMUYECKYI0, TI0OJIMTUYEeCKYI0 1 IPaBOBYIO CUTYAIlMI0O BO MHOTHX rocyaap-
cTBax Mupa. B 1esiax 60ps0bI ¢ MaHAeMuel MHOTHe ToCcyJapcTBa MPUHAIN PAL
3aKOHOJaTeJIbHBIX pellleHNI, HallpaBJIeHHBIX Ha OrpaHUYeHNe ee [I0CaeCTBUM.
B ITosnbiie HeOOXOAMMEBIM CTaJia, IOMUMO IIPOYEro, KOPPEKTHUPOBKA IIPaBOBOI0
peryJiupoBaHus B 00JIacTH HaliMa Ha pabOTy MHOCTPAHIIEB.

OCHOBHBIM aKTOM, COJZiepKallyM OCcOOble IIPaBOBble HOPMBI B 00JIaCTH 3a-
KOHHOCTU TPyAOYyCTPOMCTBA MHOCTpPAHIIEB B CBA3U c MaHaeMuenn COVID-19,
sABysercsa 3akoH oT 2 mapTta 2020 roja «O KOHKPETHBIX pelleHUsIX, CBSA3aH-
HBIX ¢ IpoUIaKTUKOH, IPOTUBOAeHcTBEM U 60pbboii ¢ COVID-19, npyrux
MHQEKIMOHHbIX 3a00JIeBaHNAX U BBI3BAHHBIX MU YPe3BBIYANHBIX CUTYaLUi»,
VMeHYEeMBIN B JJaJIbHENIIEM «CITeI[UaIbHBIM 3aKOHOM» JIJISI TPOTUBOAEUCTBUA
COVID-19 [Ustawa..., 2020; Wykonywanie pracy...].

B pesysbTaTte nanaemuu COVID-19 unoctpanisl, paboraomiue B [Tosiblie,
OBLIIN OXBaueHBl MHOT'OYMCJIEHHBIMU NPUBUJIETUAMU.

B cooTBeTCTBUU CO «CHelaJIbHBIM 3aKOHOM» [IpeX/ie BCero ObLIY BHECEHBI
HM3MeHeHNA B 3aKOHHOCTh IpeObIBaHNA NHOCTPAHILeB Ha TeppuTopun Pecriy6nku
[Mosibma. BBejeHHbIE 3aKOHBI IIO3BOJIAIOT MHOCTPAHIIaM, MMEIOIKM CyL[eCTBYIO-
IIy10 Iies1b IpeObIBaHUA, UJIU TeM, KTO He MOXeT [TOKHMHYTh TeppuTopuio [Tosbmu
13-3a MaHAEeMUM, 3aKOHHO B Hell Ipe0bBaTh. B CBA3M ¢ TeM, I MHOCTPaHLIEB,
HaXOAAMMXCA HA 3aKOHHBIX OCHOBAHUAX B [TOJIbCKOM rocyaapcTse Ao 14 mapra
2020 roga, 6610 MIPOJJIEHO: UX 3aKOHHOE MpebhIBaHNe, KOTOPOe 3aKOHUYUTCA BO
BpeMs 2IHUIeMUYeCcKOH yIpo3bl WM BO BpeMs SIIMJeMUH; CPOK T'OJHOCTHU KapThl
npebbIBaHUA U APYTUX JOKYMEHTOB IIpeObIBaHUsA, YKa3aHHBIX B «CllelajIbHOM
3aKOHe»; CPOKU MOAa4M 3asBOK Ha JieraJn3anuio npebbBaHUA Ha TEPPUTOPUU
Pecny6iiuku [Tosibina; cpoK AeUCTBUSA yKe UMEIOIUXCS pa3pelieHnil Ha paboTy
U paspeliieHnit Ha ce3oHHbIN Tpy A [Urzad do Spraw Cudzoziemcéw (2)].

Kpowme Toro, 6s111 Takxe BBeJleHB MepHl 110 IIPOJIEHHI0 3aKOHHOTO Ipe-
OBIBaHUA 11 MHOCTPAHIEB U3 TPEThUX CTPaH, NpUOBBIINX B [loJbiry mnocie
14 mapra 2020 rooja 1 IpoOXMBAKILINX B 3[€Cb HA OCHOBAaHNU pa3pelleHnsA Ha
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BpeMeHHOe IPOXH1BaHNe, HallOHAJIbHOM BU3Bl, [lleHreHCcKoi BU3bl, 6€3BH30BOT0
peXMMa UM JPYTUX KPATKOCPOYHBIX TUIIOB IIPeOhIBAHUA",

BrillleyTOMAHYTHIN «CIIeIIUaJIbHBII 3aKOH» IpegycMaTpUBaeT TaKxke pAL
MPUBUJIETUI JJI MTHOCTPaHIIEB B 00JIacTU AOCTYMa K pPhIHKY TpyAa B [loJibie.
B mepuoj naHgeMun npexze Bcero ObLTU M3MeHEeHBI ITpaBuJia JeNCTBUs pas-
peliieHnit Ha paboTy U 3asABJIEHUN O MOPYUYE€HNU BBINOJIHATH pab0Ty NHOCTPAH-
aM — CPOK JIeHCTBUsA pa3pelleHrs Ha padoTy ObLI MpPO/ijIeH Ha OCHOBAHUU
3aKOHOJaTeJbCcTBA A0 HcTeueHUA 30 OHA cjieayoollero 3a AHeM OTMEHBI dMH-
OeMHUOJIOTUYECKON OMACHOCTH WJIN 3MUAeMUN (B 3aBUCUMOCTH OT TOT'0, KAaKOe
U3 3TUX COCTOSTHUI ObLJIO TOCJEIHNM). DTO IIPABUJIO MPUMEHSETCS B CITyJasX,
Korjia paspellleHre Ha paboTy MHOCTpaHIa TepsieT CUJIy B MepUoj SMUAEeMUO-
JIOTUYECKOM OMAaCHOCTH WJIU SMUAEMUH.

AmnasiornuHo, AJ18 NPoAJIeHUA CpoKa JIeliCTBUA paspelleHni Ha paboTy,
yBeJIn4eH ObLT TaKXXe Mepuoj, B TeueHre KOTOPOro JIOMyCTUMO MOAATh 3asBKY
Ha ToJIyueHue pa3pelieHunsA Ha paboTy. DTo 3asABJieHUe OOJIKHO OBITh IOJAHO
He paHblile yeM B TeueHue 90 JHel J0 UcTeueHUs CPoKa JIeHCTBUA pa3pelnieHus
Ha paboTy (3TOT CPOK Bcerja yKazaH B HACTOsIEeM pa3pemnieHun). Kpome Toro,
HacToslee 3aABJIeHUe JJOJDKHO OBITh ITO/IaHO He Mo3Hee MOoCJIeHEro qHA Aeii-
CTBUS IPOJIJIEHNS pa3pelleHyst Ha paboTy Ha OCHOBAHUU TIOJIOXKEHUN «CIe[haTh-
Horo 3akoHa» [Kacprzyk, Dudczak, Pietruczuk]. BeimeykazaHHoe moJjioxeHMe
MpUMeHseTCs K pa3pelieHusAM Ha paboTy BCeX TUTIOB, BKJIIOYAs pa3pelieHue Ha
Ce30HHBIN TPy U pellieHue O NMPoJIeHUN pa3pelleHus Ha paboty. B pe3ysbrate
BBeJIeHHBbIX U3MeHEeHUH, B CBA3U C 3aTsAHyBIIENCs SUAeMHUOJIOTMTYECKON CUTya-
nueli B [Tospiie, Bo3aMoXxHa paboTa nHocTpaHIeB B Pecny6sinke [Tospiia Ha
OCHOBaHUM pa3pelleHui Ha paboTy, CPOK JeliCTBUA KOTOPHIX UCTEK yxe HoJiee
roja Hasapn [Zatrudnianie cudzoziemcow..., 2021: 28].

dnuaeMuoJIoTuYecKas CUTyalus, a Takxke CBA3aHHBbIE C Hell OrpaHUYeHUA
rnepeJBUXeHUs U NepeceueHrsl TPaHUl], 3aCTaBUJIM UHOCTPAHIIEB BOCIOJIb30-
BaTbhCA BHIIEYITOMSIHY TBIMH YI00CTBAaMU U MIPOAJIUTH CBOe MpeOnsiBaHue B [1071b-
mre. [To cocrosHuio Ha 28 sHBapA 2021 rona AelicTBUTEIbHBIE BU/IBI HA XU-
TesibcTBO B [loJiblle MMesio cBhime 457 ThIC. MHOCTPAHILIEB, UTO cocTaBiisAeT 8%
6oJibliie, yeM B npeasigyuieM roay [Urzad do Spraw Cudzoziemcéw (1)]. Kax
coobmiaeTr YnpasjeHue 10 AejiaM UHOCTPAHIIEB, M3-3a 3MUeMUOJI0TUIECKON
CUTyalnuu MpoJInTh NpebriBaHMe B Pecniy6siuke [losibiia pemaay B OCHOBHOM
rpaxaaHe YkpauHsl u Pecniy6iiuku Benapycs.

4 Bostbize 06 aToMm cm.: Ustawa..., 2020, crateu: 15z, 152!, 1522, 1528, 1526,

19



JULITA AUGUSTYNCZYK

5. BbiBOAbI

BaxHocTh pob6ieMaTUKU IPaBOBBIX aCIIeKTOB TPYA0YCTPOICTBAa NHOCTPAHIIEB
B [oJiblile kaXxeTcs KIII0YEBBIM B KOHTEKCTe OOJIBIIOro pocTa yucsia npedbiBao-
IMX B Hee TPYAOBBIX UIMMUIPAHTOB.

B Ilosiblie COOTBETCTBYIOIIME NIpaBOBble HOPMEI, Kacawlyuecs TpPyAo-
yCcTpo¥icTBa MHOCTPaHLeB, CoZiepXKaTcsa B OCHOBHOM B 3akoHe «O NHOCTpaHIax»,
B 3akoHe «O MOOIpeHNM 3aHATOCTU U YUpeXAeHHUAX PBIHKA TPpyAa», a Takxke
B pacnopsbkeHuAX MuHHUCTpa TpyJa U COLMAJIbHON MOJIUTUKU.

[Iponienypsl MoJIyuyeHNUA pa3penieHnsa Ha paboTy CJI0KHBI U TPeOyI0T MHOTO
BpeMeHH, OJJHaKO I10JIbCKOe 3aKOHOATeJIbCTBO BBOAUT PAJ YNPOUIeHUHN AJA
WHOCTPAHIIEB, B CBA3U C PACTYIIMM MHTEPECOM K MOJIbCKOMY PBIHKY TpyZa.

B 90-e roger XX Beka B pe3yJibTaTe IPUTOKA MHOCTPAHHBIX pabouux B [Tosblny
ObLIM BBeZleHH! [IpaBOBble HOPMEL, OIIpefiesIAlolIye cTaTyc nHocTpaHna B [Tosibiie
1 Ipoleypsl Iprema Ha paboTy. biarogaps BHeCeHHbIM N3MeHeHUAM NHOCTPaH-
I[bI MOIJIM JIeTaJIbHO IPUHKUMATh U BBIOJIHATH paboTy B [loJblle HA OCHOBaHUU
paspeleHns U Corjlacusa COOTBETCTBYIOIIEro rocyJapCTBEHHOI'O OpraHa.

CreAyooIUM BaXXHBIM NEPUOAOM, KOTOPBHIM BBIHYAWJI PAMA M3MEHEeHUN
B II0JIbCKOM 3aKOHOZAATEJIbCTBE B 00JIaCTH TPYAOyCTPOIMCTBA UHOCTPAHI[EB, OBLIIO
BpeMs nocJie BeTymieHus [lompmu B EBponetickuii Coto3.

[NoBriIeHe MHTepeca K MOJIbCKOMY PhIHKY TPy/a [IPHBeJIO K pacliipeHUIo
cepsl Tbepann3anyy TPyA0BOr0 3aKOHOAATEJIbCTBA B OTHOIIEHUY K HHOCTPaH-
nam. Tora ObLIM IPUHATH ABA BaXXHBIX 3aKoHa: 3akoH oT 20 anpessa 2004 roga
«O noompeHny 3aHATOCTU U NHCTUTYTaX phIHKA TPyJa» U 3aKoH oT 12 aexadbps
2013 roga «O6 nHOCTpaHIax», a TakXe PAJA paclopsKeHUH, peryaInpyonux
IpaBmJia JOCTyIa MHOCTpaHIeB B IloJbllle K PHIHKY Tpy[a U pacIIUPAIOIINX
TpyIIIbl THOCTPAHILIEB, UMEIIINX CBOOOAHBIN OCTYN K PHIHKY TPyAa B 3TOH
cTpaHe 6e3 HEOOXOAUMOCTU HaJINUUsA pa3pelleHus Ha pabory.

Kpowme Toro, nojibCckoe 3aKOHOJAaTeJIbCTBO BBEJIO YIIPOILeHNsA IpoLeayp A
WHOCTpPAHIIEB B CBA3M C Npojiorkaielicsa nanaemueii COVID-19. B cBsa3u co
CJIOXKHOU 3MU/IEMUOJIOTUYECKOH CUTYyaIuel ObLT PUHAT «CIEeHaJIbHBIN 3aKOH>,
COrJlaCHO KOTOPOMY MHOCTPAHLIBI TOJTyYNJIN PAL BO3MOXKHOCTEN B JOCTYITHOCTH
K TI0JIbCKOMY PBIHKY TpyZJa.

Ha ocHOBe npoBeJ€HHOr'0 aHAJIN3a MOKHO CAeJIaTh BBIBOJ, YTO BBEIEHHbIE
3aKOHHI [10 TPYI0YCTPOMICTBY NHOCTPAHIIEB ABJIAIOTCA afeKBaTHBIMU K IOTpeOHO-
CTAM PBIHKA Tpyaa B [losbine, MOTOMY YTO OBLIM aAaNTUPOBaHbI K U3MEHEHUsAM,
IIPOUCXOAAMINM B DdKOHOMHYECKOH JelCTBUTEJIbHOCTHU.
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Abstract

Goal - to analyse the key concepts of legal restrictions on the members of the Par-
liaments of Belarus and Poland in a comparative feature.

Research methodology — the basis of the work is the comparative-legal method of
research, as well as other methods of scientific inquiry.

Score/results — there are significant obligations on Polish and Belarusian parlia-
mentarians following from the requirements of legislative acts on the observance
of a number of legal restrictions in the implementation of their mandates. In the
article a number of progressive characteristics of legal restrictions on the members
of the Parliaments of Belarus and Poland are stated.

Originality/value — a new conclusion has been reached that it is preferable to further
improve the regulatory framework that promotes the establishment of the legal
restrictions of the members of Parliaments, which should be based both in Poland
and in Belarus on the study and mutual implementation of the accumulated positive
legislative experience of these states in this area.

| Keywords: legal restrictions, members of Parliaments, Parliament, Belarus, Poland,

1

EU, comparative feature.

. Introduction

The obligations of Polish and Belarusian parliamentarians to comply with a num-

ber of legal restrictions in the implementation of their mandates are significant.
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It is a general rule that legal norms in any developed state enshrine the
following forms of limiting the rights and freedoms of a person and a citizen:

1) a ban on certain aspects of rights and freedom, that is, the establishment of
boundaries of behaviour (relative ban);

2) a ban on the exercise of a right (freedom) in general (an absolute ban);

3) interference (intrusion) in a right (freedom) by authorized state bodies
(characterized by active actions of state bodies and passive personal be-
haviour);

4) obligation;

5) responsibility [Podmarev, 2001: 39].

Meanwhile, in the catalogue of the above general legal restrictions, it is
permissible to single out special “restrictions due to the peculiarities of the
constitutional and legal status of certain categories of persons, the so-called
professional restrictions... This means that the general restrictions on a citizen
contained in constitutional legislation may be less than that on a person who
holds an office” [Karasev, 2009: 135].

2. The legal restrictions on the members of the Parliaments
of Belarus and Poland

Based on the foregoing and due to the fact that “the boundaries of the legally
possible activity of people are established by the law which always limits human
independence, replacing it with legally enshrined freedom” [Ageev, 2000: 52]
the following professional legal restrictions for elected politicians — deputies of
the House of Representatives, members of the Council of the Republic of the
National Assembly of the Republic of Belarus — are enshrined in Belarusian legi-
slation [On the status of a deputy...].

In particular, in Belarus one person cannot simultaneously be a member
of two chambers of the Parliament of Belarus; a deputy of the House of Repre-
sentatives cannot be a deputy of a local representative body - the local Council
of Deputies; a member of the Council of the Republic cannot be simultaneous-
ly a member of the Government; it is also not allowed to combine the duties
of a parliamentarian with the office of the President of the Republic of Belarus
or a judge.

In addition, Belarusian parliamentarians are not entitled to:
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1) engage in entrepreneurial activity personally or through proxies, assist
close relatives in the implementation of entrepreneurial activity by using
their official position;

2) participate personally or through proxies in the management of a commer-
cial organization (with some exceptions);

a) have accounts in foreign banks, with the exception of officials performing
state functions in foreign states and other cases established by legislati-
ve acts;

3) engage in other paid work during working hours, except for teaching, scien-
tific, cultural, creative activities, medical practice, carried out in agree-
ment with the Chairman of the relevant chamber;

4) hold other public positions, except for the cases provided for by the Consti-
tution of the Republic of Belarus and other legislative acts;

5) accept property (gifts) or receive other benefit in the form of a service in
connection with the performance of official duties, with the exception of
souvenirs awarded during protocol and other official events. Souvenirs re-
ceived during protocol and other official events, the cost of which exceeds
five basic units, become property of the state by decision of a commission
created by the Chairman of the relevant chamber;

6) use for off-duty purposes the means of material, technical, financial and infor-
mation support, other property of the relevant state body, and official secrets;

7) accept state awards of foreign states without the consent of the President
of the Republic of Belarus.

In addition to the above, in accordance with the current Belarusian legisla-
tion [On the status of a deputy...], the exercise of the powers of a deputy of the
House of Representatives, a member of the Council of the Republic on a pro-
fessional basis is not allowed in the event of their close relationship (parents,
spouses, children, siblings, as well as parents, children, siblings and sisters of
spouses) with another civil servant, if their official activity is related to the direct
subordination or control of one of them to the other.

One more significant legal restriction: a deputy of the House of Representa-
tives, a member of the Council of the Republic is not allowed to receive from
foreign states documents granting the rights to benefits and advantages in con-
nection with their political views, religion, or nationality, as well as to use such
benefits and advantages, unless it follows otherwise from international treaties
of the Republic of Belarus.
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Moreover, a deputy of the House of Representatives, a member of the Coun-
cil of the Republic, exercising their powers on a professional basis, are required
to make a written commitment to comply with these restrictions.

Finally, as part of the obligation to comply with a number of restrictions
in the implementation of mandates, Belarusian parliamentarians exercising
their powers on a professional basis are also obliged to submit a declaration of
income and property to the relevant chamber. This obligation is imposed on the
spouse and adult close relatives (parents, children, adoptive parents, adopted
children, siblings, grandfather, grandmother, grandchildren) living together and
running a common household with the elected official. It should be emphasized
that this duty of the Belarusian people’s representatives is based on traditional
European parliamentary procedures.

It is important to note that a deputy of the House of Representatives, a mem-
ber of the Council of the Republic, exercising their powers on a professional
basis, are subject to the provisions of the Law of the Republic of Belarus on
Civil Service in the Republic of Belarus, and, therefore, legal restrictions arising
from it.

Despite the fact that the aforementioned restrictions on the activities of
members of the Parliament of Belarus are quite significant, we believe that in
general they are quite justified, since “society needs tools to correctly restrict
rights and freedoms. Restrictions on personal freedom are reasonable when they
correspond to the level of political, legal and moral consciousness of people.
A measure of legal restrictions can be found in public relations themselves. It
is established objectively, although not without the influence of subjective
factors” [Condorcet, 1936: 51].

Like the Belarusian one, the Polish legislator also provided for a fairly sig-
nificant number of legal restrictions on the activities of members of Parliament
in a number of normative legal acts. Thus, Article 102 of the Constitution of
Poland contains a ban on simultaneous holding of the mandates of a deputy of
the Sejm and a member of the Senate. In addition, in accordance with the current
Polish national legislation, in particular, Article 103 of the Polish Constitution,
a parliamentarian has no right to combine his mandate with the performance
of the duties of:

« the Chairman of the National Bank of Poland and their deputies,

+ the Chairman of the Supreme Chamber of Control and their deputies,
 the Commissioner for Human Rights and their deputies,

+ the Commissioner for Children’s Rights and their deputies,
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+ a member of the Monetary Policy Council,
+ a member of the National Broadcasting Council,
+ an ambassador.

It is also prohibited to combine the mandate of a member of Parliament
with functions in the Chanceries of the Sejm, the Senate, the President of the
Republic or with work in government administration. This prohibition does
not apply to members of the Council of Ministers and secretaries of state in the
government administration.

Certain groups are not entitled to exercise a parliamentary mandate in
Poland:

 judges,

* prosecutors,

« civil service employees,

+ military personnel who remain in active military service,

+ police officers,

- employees of the state security services (Article 103 of the Constitution of

Poland).

In addition to the above, the members of the National Assembly of Poland
are obliged to comply with other legal restrictions related to the implementa-
tion by these elected politicians of their parliamentary mandate. In particular,
according to Article 30 of the law “On the Exercise of the Mandate of a Deputy
and a Senator”, Polish parliamentarians cannot be hired under the terms of an
employment contract in a number of central state institutions (for example, in
the offices of the National Broadcasting Council, the Constitutional Court of Po-
land, the Children’s Rights Commissioner, and a number of other institutions),
as well as local government offices. In addition, the mandate may be terminated
if a parliamentarian occupies the position in the council of a borough (city),
county and regional assemblies, as a voivode, mayor or president of a city, or
as a member of the county or regional council. In addition, it is impossible to
combine the posts of a deputy or a senator with the post of a Member of the
European Parliament.

Article 107 of the Polish Constitution also prohibits members of Parliament
from conducting economic activities benefiting from the property of the Treasury
of the Polish state or local government as well as acquiring this property within
the limits determined by law.
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Other legal restrictions related to the exercise of economic activity by holders
of the mandate of a deputy of the Sejm or a member of the Senate of the National
Assembly of Poland are enshrined in parts 2, 4 of Article 34 of the Polish act “On
the Exercise of the Mandate of a Deputy and a Senator”. Moreover, deputies of
the Sejm and members of the Senate of the Polish state do not have the right to
be the rightholders of a package of more than 10% of shares in commercial law
companies with state or municipal participation. On the basis of this legal pro-
hibition, Polish parliamentarians are obliged to alienate stocks or shares exceed-
ing this limit before the first parliamentary session. In case of failure to comply
with this requirement of the Polish legislator, during the period of the mandate
and for two years after its termination, the elected persons in question do not
have the right to participate in the exercise of their rights related to economic
activities: the right to vote, the right to dividends, the right to division of pro-
perty, the right to purchase shares (part 4 of Article 34 of the aforementioned act).

Polish law “On the Exercise of the Mandate of a Deputy and a Senator” also
prohibits parliamentarians from engaging in any activity or receiving gifts that
could undermine the confidence of voters in the implementation of the man-
date (parts 1, 2 of Article 33). In order to ensure the proper fulfilment of this
requirement of the legislator, the Sejm deputies and members of the Senate are
obliged to notify the heads of the respective chambers of the Polish Parliament
of their intention to engage in any activity, except for creative activity (related
to the exercise of copyright) (part 1 of Article 33). We believe that this norm
fulfils a significant anti-corruption role.

In addition to the above, the aforementioned Law within the framework
of Article 35 imposes on the members of the Polish Parliament the obligation
to submit a statement of their property status. Such a statement must contain
information about:

1) monetary savings, real estate, shares and stocks in trading companies, the ac-
quisition from the state treasury, another state legal entity or from territorial
self-government units of property that were subject to alienation by auction,
as well as data on economic activity and positions held in trading companies;

2) income received by virtue of the positions held, indicating the specific
amount received for each position;

3) movable property worth over PLN 10,000;

4) monetary obligations in the amount exceeding PLN 10,000, including loans
and loans received as well as the conditions under which they were receiv-
ed (part 1 of Article 35).
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This statement must also contain information regarding property jointly
owned with spouses. It is noteworthy that giving false information in the appli-
cation entails criminal liability on the basis of paragraph 1 of Article 233 of the
Criminal Code of Poland.

In connection with the above, it should also be noted that the so-called
Register of Material Benefits has been operating in the parliamentary system of
Poland since 1997, within the framework of which members of the Houses of
Parliament enter information on material benefits that they and their spouses
received during the year. This is public information and is submitted for official
publication once a year.

3. Conclusions

The author of this work believes that the specified anti-corruption experience of
the Polish representative system can be used in the Belarusian state as well. In
addition, in order to combat corruption and to avoid negative lobbying of laws,
it is advisable to publish information about close relatives of parliamentarians,
if they are engaged in entrepreneurial activities. It would be useful to establish
normatively the norm according to which Belarusian parliamentarians would be
obliged to provide annually information on their valuable movable and immova-
ble property, bank deposits and securities. It seems necessary to supplement the
normative list of restrictions on the activities of Belarusian parliamentarians by
imposing on them the obligation to comply with the ban on receiving royalties
for speeches and publications, the conduct and preparation of which are related
to the implementation of their mandate.
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OCOBEHHOCTM OPFAHWV3ALMOHHOWM CTPYKTYPbI
B MUHTETPALUMOHHbBIX TPYMNMAX HA MOCTCOBETCKOM MNMPOCTPAHCTBE

THE SPECIFICITY OF ORGANIZATIONAL STRUCTURE
IN THE INTEGRATION GROUPS IN THE FORMER USSR AREA

| Abstract

» Goal — the main goal of the paper is to compare the institutional structure of the
Commonwealth of Independent States, Eurasian Economic Union and the Union
State of Belarus and Russia.

> Research methodology — general scientific dialectical methods of cognition have been
used in the article: analysis, synthesis, and deduction. The paper uses the analysis
of legal acts of selected integration groups.

> Score/results — the author concluded that analysed groups have very different
organizational structures. The Eurasian Economic Union has the simplest and
most effective structure, which is helpful in achieving further steps in economic
integration.

» Originality/value — the article is a comparative study of organizational structures in
integration groups in the former USSR and contains author’s generalizations and
conclusions. The paper is original, not previously published.

| Keywords: economic integration, institutions, CIS, EEU, Union State.

1. BBegeHue

Pacniag CCCP npuBeJt K NOABJIEHUIO 15 rocyjapCTB, KOTOpPbIe CTal CaMOCTOs-
TeJIbHO pellaTh O HalpaBJIeHUAX BHyTPEeHHeH U BHEIIHeH MOoJIUTUKU. CTpaHbI
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CTaJIM 9acTbI0 MeXyHapOAHOIO TOProBoro ooMeHa, MeXAyHapOoJHOIO IBHXe-
HUA KanuTaa, pabouyell CUIbl U TEXHOJIOTHU.

[TpuHATHE 5KOHOMHYecKre pedOpMbl IPHUHYANIIN IIepeolpe/iesieHre 3KOHO-
MMYeCKHX OTHOIIEHU! K JPYTYMM cTpaHaM — OBIBIIMM COBETCKHM pecnyOsiuKaM.
OTHU OTHOIIEHUA yXe B IIepBble roAnl TpaHcdopmanuy 6p1511 GOPMHPOBAHEL Ha-
YaBIIMMCA [IPOLIeCCOM SKOHOMUYECKOH MHTerpauu. ['J1aBHbBIX MTHUIIMATOP 3TOr0
npotecca — Poccuiickas depepanus, KoTopas peAupuHAia MHOTO HHUIMATUB,
HalpaBJIeHHBIX Ha O0ObeIliHeHNe ObIBIINX COBETCKUX PecIyOJsIuK.

HHTerpanyoHHble Ipymniibl Ha IOCTCOBETCKOM IIPOCTPAHCTBE CyL[eCTBEHHO
pa3HooOpa3HbIe 10 KOJIMYECTBY CTPaH, IPOABMXEHUI0 NHTErpaliiOHHOIO IPo-
1ecca, 3pGeKTUBHOCTH MHTerpanuu, KoTopas 3aBUCUT OT MHOTUX (akTOpPOB,
BKJII0Yas BHYTPEHHIOI OPraHU3alOHHYI0 CTPYKTYPY U 3 deKkTrBHOe PYHKIMO-
HUPOBaHME CBepXHAaI[MOHAJIbHBIX OpraHoB. CiiefoBaTesIbHO, Hay4YHasA Ipobjema
CTaThy — pasHooOpa3Has OpraHu3aloHHas CTPYKTypa UHTerpalllOHHBIX o0pa-
30BaHUM, AeliCcTByIoIMKX Ha Tepputopu ObiBiiero CCCP, u B pe3ysipTate pa3Has
ux 3G @PeKTUBHOCTD. ['JIaBHOH LieJIbl0 CTaThU ABJIAETCS CPaBHUTEJIbHBIN aHaIU3
OPraHMU3allIOHHON CTPYKTYPHI B M30paHHBIX NHTErPAIlMOHHBIX IPyNIaxX Ha IOCT-
COBETCKOM IIpocTpaHcTBe. [IpeaMeTom aHanuza OyyT 0COOEHHOCTU U pasjiu-
4yl OpraHu3anuoHHON cTpYKTyphl CoapyxkectBa HesaBucumeix I'ocygapcTs
(CHI"), EBpasuiickoro skoHoMuueckoro cow3sa (EA3C) u CowsHoro rocyaap-
crBa benapycu u Poccun (CI'BuP). B padoTe BBIABUHYT Te€3UC, TOKA3BIBAIOIIUI
MaKCHUMaJIbHY1I0 3()HEKTUBHOCTh OPraHU3aIlIOHHON CTPYKTYpHl EBpasuiickoro
9KOHOMMYECKOro co3a. J[J1A JOCTUXeHUA [IOCTaBJIeHHOH 1eid OblJ1 IpOBeJieH
AaHaJIM3 OCHOBHBIX NIPABOBBIX AKTOB BHIIIEYKA3aHHBIX CTPYKTYP, KOTOPHIE Ompe-
JeJIAI0T KOMIIeTeHIIMY U 3a[a4y HaJHAL[MOHAJIbHBIX OPTraHoB.

2. |/|HTeI'paLl,I/IOHHbIe rnpoueccbl Ha NOCTCOBETCKOM NMPOCTpPaHCTBE

ITocTcoBeTCcKO€e MPOCTPAHCTBO YHUKAJIBHO M3-3a reorpaduyeckoro MecTo-
TIOJIOKEHMs U DKOHOMHNUYECKOI0 NMOTEeHIMaa. Oro 3HauYeHue MOCTEIIeHHO BO3-
pacTaeT B yCJIOBUAX IJ100anu3ali U Ij100aJbHBIX IpoOjeM, MeXAyHapond-
HOI 6e30I1aCTHOCTH U U3MeHEHHs B PacCTaHOBKe CUJI B MUPOBOM 5KOHOMUKeE
[Domarniska, 2013: 27]. UHTerpaiuoHHbII MpoLece B aHAJIU3UPYEMOM PETUOHE
HayvaJicsa cpasy nocje opunuaabHoOro pemenus o pacnajge CCCP. OTo o3Hayaso
BO3MOXHOCTb COXpaHeHUs chephl BIWAHUA Npexe Bcero [ia Poccun — Kak
C MMOJINTUYECKOM, TaK U ¢ 9KOHOMUYECKO TOUKU 3peHusA. C Apyroi CTOpOHEL, OH
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ObLI IPU3BaH CII0COOCTBOBATH AajIbHENIIeMy SKOHOMUYECKOMY COTPYAHUYECTBY
MeXJy CTpaHaMHu.

Ha teppuropuu 6eiBimiero CCCP MoxHO Habaonath GyHKIIMOHUPOBaHNIE
MHO’eCTBA OpraHU3alui U MHTerpallOHHbIX IPYII, 00beJUHAIOINX CTPaHEI,
COTpyQHUYAOIINeE KaK Ha 9KOHOMHYECKOM, TaK U Ha MOJIUTUYeCKOM (BOEHHOM)
ypoBHsx. CoapyxectBo HesaBrucumeix I'ocyiapcTB sABJI€TCA IEPBLIM U CAMBIM
6ospmmM 13 Hux. Psaaom ¢ CHI' paGoTarT MeHbIIMe IPYINbL, B KOTOPHIX pas-
JIMYHAsA UHTEHCUBHOCTD U 5 (PEeKTUBHOCTh COTPYAHUYECTBA.

CoapyxectBo HezaBucumeix 'ocysapcTB ObLJIO YyCTaHOBJIEHO 8 nexabps
1991 ropa u ABAAETCA LEHTPOM MeXAYHAapPOAHBIX OTHOILIEHHUI, B KOTOPOM CO-
CpeIoTOYeHO GOJIBIIMHCTBO pecyb ik GeiBiiero CCCP. MoJtojipie rocysapersa
CTOJIKHYJIMCh C IIPOOJIEMO CO34aHUsA PHIHOYHBIX MeXaHN3MOB, OAAepKaHuA
KOHTaKTOB M B3aMMOOTHOIIEHUN Mexay co0oil 1 ¢ APYyrMMU CTpaHaMuy Ha oc-
HOBe HOBBIX npaBus [Moraczewska, 2011: 26]. Uurerpanus BHytpu CHI' 65112
HayaTa [MOoANMCaHNeM TpeX JOKYMeHTOB: beyioBexxckoro oropopa, AJMaaTcKon
nexnapanuu (B fekadpe 1991 roga) u Ycrasa Coapyxectsa HesaBucumeix I'o-
cyaapcts (B 1993 roay) [Diec, 2015: 187-188]. Ceromus B coctaB CHI' BxoauT
11 rocynapcts: Pecriybivika Apmenus, Azep0OatixaHckas Pecriy6imka, Pecry-
6smka benapycs, Pecrrybnnka Kasaxcran, Kuprusckas Pecny6sinka, Pecniy6iinka
Monposa, Poccuiickasa ®enepaiius, Pecniyonmka Tamgxukucrad, TypKMeHUCTaH,
Ykpauna?, Pecniy6iika Y36ekucrad. COTPYAHUYECTBO CTPAH MPOUCXOJUT MEKIY
MPOYMM B 00J1aCTAX:

+ DKOHOMMYECKOH — B paMKax JoroBopa 0 30He CBOOOJAHOI TOProBJIH,
+ BOEHHOH — B pamkax OpraHusauuu J[oroBopa o KOJIJIEKTUBHOI Oe3onac-

Hoctu (OKB).

CHT npexncraBJisieT cob60ii cepbe3HbIII 5KOHOMUYECKN, MOJIUTUYEeCKUI
U COLMAJIBHBIN MOTEeHI[UaJl, KOTOPhII OCHOBAaH Ha HECKOJIbKUX (paKTopax
[Nashiralijev, 2009: 5]: orpoMHOI1 TeppuUTOpHH, GOIBLINX 3aMacaxX IPUPOTHBIX
pecypcoB U 3HaYMUTEJIbHOM IPOIIEHTe HaceJleHus MUupa.

[TpumepoM wHTerpanuu B HeGOJIBIION I'PYyNIe CTPAH sBJsAETCA paboraro-
il ¢ 2014 roga EBpasutickuil skoHoMuuyecknii coo3. EASC Ol IOCTpOeH Ha

! Tpu npubanTuiickue pecry6auku — JiuTsa, JIaTeua u DcToHus — BHILTH 13 CCCP eme
Jo aTot fatel. B 1990 romy oHU BO30OHOBUIIN JeATeJIbHOCTh BaiTuiickoro coera
1 HavaJu coTpyaHuYecTBo ¢ EBponelickum OxoHoMuveckuM Cor30M, BIOCIEACTBUN
EBpocoro3om.

2 Kak rocyapcTBO-yupeuTe b U FOCyJapCTBO-Y9acTHYK, HO He KaK rocyJapCTBO-uIeH.
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OCHOBeE MpebIAyI1X JOCTHXEHUH, B TOM urcJiie: EBpasuiickoro 53KkOHOMHUYECKOT 0
coobmiecTBa, EqUHOro s3KOHOMNYECKOro MpocTpaHcTBa u Jlorosopa 06 eAUHOM
TaMOXeHHOM IpocTpaHcTBe. O00cHOBaHMA UHTerpamnuu BHyTpu EASC Obiu
crenytoumvu [Czerewacz-Filipowicz, Konopelko, 2017: 36-38]:

orpaHuveHHbIe [TpenMylecTBa uHTerpanuu BHyTpu CHI,

HeO6XOI[I/IMOCTb YKpeIJIEHNA 3KOHOMUK I'oCy1apCTB-4JIEHOB,

pa3BUTHIE SKOHOMUYECKe 1 UHOPACTPYKTYPHbIE CBA3M,

TOTOBHOCTh OrPAaHMYUTh SKOHOMMYECKOE U MOJIMTUYeCcKoe BJIMsSHUE B pe-
ruoHe TpeTbux crpaH: Kuras, Wpana, CIIIA u EBpocoro3sa,

cTpaTernieckue >KOHOMHYECKHe OTHoIeHus: Mexay Poccueit u Kasax-
CTaHOM,

HeoOXO0AUMOCTh pelleHus nmpobseM B cepe MUrpanum.

Kak npepmnosarasocs, EADC B KOHEYHOM MTOTe UMeJI JOCTUYh BBICIIEN
CTelleHU WHTerpaiuu, T.e. CTaTh SKOHOMUYECKUM COI030M. [IATh rocygapcTs:
Pecniybiuka Apmenus, Pecriybsiika Besapycse, Pecniy6siuka Kazaxcran, Kuprus-
ckas PecnyOisiika u Poccutickaa @efepanuA co3gaad Ipynmny, 1ejbio KOTOPOU
AIBJIIETCSA BCECTOPOHHSAA MOJIepHU3a1MsA, COTPYAHUYECTBO, ITOBHIIIEHNE MeX/1y-
HapPOTHOU KOHKYPEHTOCIIOCOOHOCTH U CO3/IaHKe YCJIOBUH AJIA CTAOMJIBHOTO pas-
BuTHUA. B pamkax EADC npoucxoauT cBo60JHOe epeMelieHrie TOBapoB, YCIyT,
KanuTaja u pabovel CUJIbI, CKOOPJAUHUPOBAHHbBIE UJIM COBIAJaoIe 06J1acTu
SKOHOMUYECKO MOJIMTUKU.

Ha mocTcoBeTcKOM IPOCTPAHCTBE, B IOMOJIHEHNE K OpraHu3anusaM, oobeiu-
HAIAM KaK MUHUMYM HECKOJIBKO CTPaH, BO3HUMKJIA 1 IPYNIUPOBKA, KOTOPYIO
COCTaBJIAIOT TOJIBKO [iBa rocyaapcrBa — 3To Colo3Hoe rocynapcTBo benapycu
u Poccun. TecHoe cotpyauudectBo Pecriybimku Benapych u Poccutickoin De-
Jepauuu 3TO pe3yJbTaT OOIero Mpomsioro u GyHKIMOHUPOBAaHUA B paMKax
CCCP, ob1iux Tpaauluii, KyJbTypPHOI'O CXOJICTBA U reorpaduyeckoii 6JIM30CTH.
®dopmannsaIusa cOTpyAHNYeCTBa AJINJIach HECKOJIBKO JIeT ¥ 3aKOHUYUJIACh B Jie-
kabpe 1999 roaa, xorga B Mockse 651710 nofnucaHo CorjaiieHre o cCoO3JaHumn
Coro3Horo rocygapctsa benapycu u Poccun. CTpaHbl 3aABJIAIM, YTO CO34QNyT
eJIMHOe SKOHOMUYeCKOoe U TaMOXeHHOe MPOCTPaHCTBO, COeIUHAT TPAHCIIOPTHYIO
U DHEPTeTUYeCKYI0 CUCTEMBI, TEJIEKOMMYHUKAIOHHYI0 UHPPaCTPYKTYPY U aK-
THUBU3UPYIOT COTPYOHHUYECTBO B SKOHOMUUECKOII cdepe [Istoriya stanovleniya...].

KittoueBoe HampaBjieHre SKOHOMUYECKOr0 COTPYAHUYECTBA MeXIy CTpa-
HaMM 3TO, C OJTHOU CTOPOHBI, COTJIAllIEHNE O TAMOXXeHHOM cofo3e ot 1995 roja,
a ¢ Jpyrou — nocTaBKu NpHUpoAHoro rasa u Hedprtu us Poccuu B besapycs no
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JIBTOTHBIM IleHaM. BaxHas cdepa 6e10pyccKo-pPOCCUIICKOr0 SKOHOMUYECKOTO
COTPYJHUYECTBA 3TO TPAH3UT POCCUMCKUX IHEPTOPECYPCOB U COTPYTHUYECTBO
B obJtactu 6e3omacHocTy (BoeHHas cdepa).

3. OpraHu3aumroHHas CTPYKTypa NHTErpaLMoHHbIX rpynmn

B omnrcaHHBIX MHTErpallMOHHBIX IPYINNax CyILeCTBYeT pa3Has OpraHu3alioHHas
CTPyKTypa. B cienyromeil yacTu uccieqoBaHus OyieT IpoBe/ieH aHall3 OCHOB-
HBIX 33/]a4 1 OJJTHOMOYMI pa3anyHbix opraHoB CHI', EASC u CI'buP.

3.1. OpraHbl CogpyxecTBa HesaBncumMbIx [ocysapcTs

[TpaBoBas ocHoBa i GYHKIMOHUPOBaHUA opraHos CHI' u ero opraHusa-
[[MOHHAA CTPYKTYypa 3amucaHsl B YcraBe Conpyxectsa HesaBucumeix I'ocynapcts
(manee — YcraB). CoOpyXecTBO «CJIYXUT JJaJbHEHIIeMy Pa3BUTUIO U YKpeILe-
HUI0 OTHOIIEHUU APYXKObI, JoOpOCOceICTBA, MEXHAIIMOHAJIBHOTO COTJIacus,
JoBepus, B3aUMOIIOHMMaHUA U B3aUMOBBIIOJHOI'O COTPYAHHUYECTBA MEXIY
rocyfapcrBamu-uieHaMu» (cratea 1 Ycrasa). Lenavu CHI aBiAoTes (cTaThd
2 YcraBa):

COTPYAHUYECTBO B CJIeAYIOIMX 00JIACTAX: OJIUTUYECKON, SKOHOMUYECKOMH,
TYMaHUTapHON, KyJIbTyPHO!, IPaBOBOL;

BCECTOPOHHee — KaK SKOHOMUYeCcKoe, TaK 1 COLlaJbHOEe — pa3BUTHE BCEX
rocyaapcTB-4IeHOB 61arogapsAa QyHKIIMOHUPOBAHUIO B OOIeM 5KOHOMUYe-
CKOM IIPOCTPAHCTBE, KOONepauuy U NHTerpalum;

COTPYAHMYECTBO MeX/ly cTpaHaMU-4JleHaMu B 00JiacTsAx: obecrieueHure pas
YeJjioBeKa, MeXXAYHApOAHOr0 MUpa 1 6e30MacHOCTH B COOTBETCTBUM C TIPHH-
[[UIIaMy ¥ HOpMaMU MeXAyHapOoJHOIo [IpaBa;

cB0OOOIHOe OoOlIeHre, KOHTAKThHl U MepeABIXeHNe BCceX rpaXxaaH CTpaH-
-ysieHoB CHIT;

COTPYAHMUYECTBO MEXAY CTpaHaMU JJIsA MUPHOI'O Pa3pellieHus ClIOpOB 1 KOH-
(pJIMKTOB.

BeimeynmoMsHyThIe I[€JTM 3aKJ/JII0YalTCcA B oO6ecredyeHUuU TOTO, YTOOHI
rocyJlapcTBa-uJjieHbl JOCTUTJIU MaKCHUMaJJIbHO BO3MOXHBIX BBIIOJ] OT COTPYA-
HuvecTBa. [locTaHOBKA U peayiM3anus Ijejied U 3ajlad B Pa3JIMYHBIX cde-
pax coTpyaHHYecTBa BO3MOXHa 6jarofgapsa pyHKINOHNPOBAHUIO OCHOBHBIX
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opraHoB CHI'. OpranusanyoHHas CTpyKTypa omnpejeseHa YcraBoM. CoBeT
ryaB rocygapct (CI'T CHIY) ato Beicmiuii opraH (crathsa 21), KOTOPHIHN ABJIA-
eTcs BoilllecToAMMI Hag CoBeToM riaB npaButesibcTB (CI'TI), CoBeToM MUHU-
cTpoB nHOcTpaHHbIX Aes1 (CMUM) u MexmnapiameHTckoi AccambJieeit (MITA)
CHTI'. CoBeTt ob6cyxaeT U peliaeT NPUHIUNINAJIbHBIE BOIIPOCH], B TOM 4YHCJIE
cBsI3aHHBIE IIpeX /e Bcero c: nomnpaskamu B Ycrase CHI', HOBBIMU opraHamu
U COBepIIeHCTBOBAHNUEM [JIeATeJIbHOCTU CYIecTBYOUINX opraHosB Coapyxe-
CTBa, OTYETAMU O JAeATEJIbHOCTU OPraHoB, HAa3HAUeHUEM UX PYKOBOAUTEJEN
[Organy SNG...].

BTopoii oprad 3To CoBeT rJjiaB NpaBUTEJIbCTB, KOTOPHIY HabII0AAET 3a
COTPYAHUYECTBOM HCIIOJIHUTEIbHBIX OPraHOB rocyJapCcTB-ujlIeHOB, paboTalo-
IMX B 06J1aCTAX 9KOHOMUYECKOH, conuabHON U Apyrux (cratesa 22). CoBer
BBHINOJIHAET cJleaylomye QyHKINK: 3aAa4u 1o 3aka3y CoBeTa IjiaB rocyqapcrs,
KoopAuHanuio GyHKIMOHUPOBaHUA 30HB CBOOOJHOI TOPrOBJIM U IPOrpaMM
Pa3BUTUA MPOMBIIIJIEHHOCTH, CEJIbCKOTO XO3AMCTBAa U APYTUX OTpacjiel, cu-
CcTeM TpaHCIOpTa U CBA3MU; KOOpAUHAIWI0 TapudHOU, KpeAUTHO-PHUHAHCOBOM,
HaJIOTOBOM M COLMAJIbHOM MOJIMTUK; COTPYAHUUYECTBO B cepe HaydHO-
-TeXHOJIOTUYeCKOM.

Taxyum oOpa3oM, ONMCAHHBIE OPraHbl ObLIM YCTAHOBJIEHBI, YTOOH! BBINIOJI-
HUTH CaMBble I'JIABHBIE C TOYKU 3peHNA GYHKIMOHUPOBAHMA COOOIIECTBA 3aJaUl.
OHU TakXe UMeIOT [IpaBo Ha3HayaTh pa3jInyHble paboune opraHel, paboTalolre
B [IOCTOSIHHOM WJIM BpEMEHHOM peXUMe, AJIA BHIIIOJIHeHNA KOHKPeTHHIX 3aaY,
W3JIOXKEHHBIX B YCTaBe.

BaxHoi1 cdhepoii corpyaHnuectsa Mexay crpaHamu CHI' ABssfercs BHeI-
HAA [OJINTHKA, KOOpANHNPpoBaHHass COBETOM MUHUCTPOB MHOCTPAHHBIX AeJl
CHI'. Ero 3agava — yJIy4mnTh (pyHKIMOHUPOBaHME roCy4apCTB-4JIeHOB Ha ¢o-
pyMe MeXAYHapOAHBIX OpraHM3aIuil 1 BEIpaboTaTh o0Ire NO3UIUN U pPelleHUs
B 00JiacTU BHEINIHeN MoJIMTUKU. 3agadyaMu CoBeTa 0COOEHHO SIBJISAIOTCS: IIOJ-
JepXKa COTpyAHUYECTBA rOCyJapCTB-YJIeHOB B 00JIACTH BHEUIHel MOJIUTUKY,
B TOM 4HucJie B cpepe ryMaHUTapHO! U IIPaBOBOH, pa3paboTKa crioco00B paspe-
IIeHUs CIOPOB U KOHGJINKTOB, [EeCTBYIOLUINX HA TEPPUTOPUAX CTPAH-UJIEHOB,
U IPOTHBOENCTBYA OTEeHIMaJIbHbIM yrpo3am [Organy SNG...].

B sxoHOMMYecKkoll chepe OCHOBHBIM HCIOJIHUTEIbHBIM opraHoM CHI' aB-
JseTcs DKoOHoMuueckuil coBeT. OH paboTaeT HaJ NpaKTUYeCKO! peann3anuein
[I0JIO’KEHUI JOroBOpa O 30He CBOOOAHON Toprosyu. Kpome Toro, DxoHoMuue-
CKHUI1 COBET KOOPAUHHPYeT BHIIOJIHEHNe KioueBbiX 3afa4 i1 CHI' B cdepe
coumasibHO-3KoOHOMUuueckoi [Organy SNG...]. DKOHOMUYECKUI COBET 3aHU-
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MaeTcs: KoopAuHalyen paboToy crucTeMBbl B3aMHBIX pacyeToB U ILJIaTexel,
pa3paboTKOl MpoeKTa JJiA BBIXOJa Ha 0oJjiee BHICOKHUII ypOBEHb MHTerpaluy,
T. . BHeJJpeHUeM eJJHOI'0 PhIHKa CcO CBOOOI0I1 IepeABIXKEHNA TOBAPOB, YCJIYT,
pabouell CHJIbI 1 KalliTaJIoB, ONTUMU3alLKel] [ipoliecca IOBBIIIeHN A BOBJIeYeHHO-
CTH rOCyJapCTB-WIEHOB B CHICTEMY MeXAyHapOoJHOro pasfesieHusA Tpyaa. OgHaKko
cJleyeT MOAYEepKHYTh, 4YTO 0COOEHHOCTH DKoHOMMYeckoro coera CHI' npyrue,
yeM Ipe/ICTaBJIeHHOH B cieAyloleM pasfese EBpa3uiickoll 5KOHOMUYeCKOMH
KOMUCCHH, KOTOpasA NpeANnpruHIMaeT OoJiee MpakTUYecKre Maru B KOHKPETHBIX
cepax 5KOHOMUKU.

HomnoysiHeHreM paboTH DKOHOMHUYECKOI'0 COBeTa fBJIAETCA J1eATeIbHOCTh
HcnonnutensHoro komurera CHI', o6ecrieurBaomas opraHusanyio paboTh IJ1aB-
HbIX opraHoB ConpyxectBa [Ob ispolnitelnom...]. KomureT B cBOell JeATeJIbHO-
cTU ucnosbdyeT AokymeHTH CHI', moroBopsl MexAy rocyaapcTBaMu-4jleHaMu
U pellleHus IJIaBHBIX opraHoB CofpyxecTBa.

[Moep KoM 1y DKOHOMUYECKOTO COBETa ABJIAETCA DKOHOMUYECKUH Cy I,
KOTOPBIN 3a60TUTCsA 00 0OecreueHUN BHITOJTHEHNA 5KOHOMUYECKIX 00513aTeJIbCTB
opraHoB (cTatbsa 32 Ycrasa). OH BHIIIOJIHAET GYHKIUU CBOEro poja apouTpa, 3a-
HUMasACh pa3pellleHreM CIIOpPOB, BO3HUKAIIIKX IPY UCTIOJIHEHNY SKOHOMUYeCKUX
0053aTeJIbCTB U CIIOPOB, COIJIallleHHBIX rocyAapcTBaMu-wieHaMu [Kompetenciya
Ekonomicheskogo...].

OpraHom, 3afja4¥l KOTOPOT'O CBA3aHHI C IIepcleKTUBaMU pasBUTUA U NPUO-
putetoB CHI', saBisetcsa CoBeT MOCTOSHHBIX IIOJJHOMOYHBIX IIpeAcTaBuTeiel. OH
paboTaeT Npu ycTaBHBIX U Apyrux opraHax CHI' 1 KOHTpoJsipyeT IpaBUJIbHOE
BBHINOJIHEHNE [TIOCTAHOBJIEHUH BBICIINX opraHoB [Organy SNG...].

MexnapJiameHTckas AccaM0iies ABJIAETCSA MeXIoCy AapCTBEHHBIM OPraHOM
CHTI' [Mezhparlamentskaya Assambleya...], 3agauaMu KOTOPOH SIBJIAIOTCS:

- cOMXKeHMe 3aKOHOJaTesIbCTBa rocygapcts CoapyxecTsa,

+ pa3paboTKa PaBOBBIX OCHOB OOIIero 5JKOHOMUYECKOI'0 IPOCTPaHCTBa,

+ 3al1Ta OCHOBHBIX IIPaB U CBOOO/ YeJIoBeKa,

- Oopb0a ¢ HOBBIMU BBI30BaMU U yrpo3aMu 6e30IacHOCTH,

+ MOHUTOPUHI Pa3BUTHA JeMOKpaTHUU U cobJIi0/ieHNA n3bupaTesibHbIX IpaB.

JlomotHUTeNIBHO cjleyeT o0paTUTh BHUMAaHUe Ha 6oJjlee Crienuain3upo-
BaHHbIe opraHbl CoqipyxecTBa. B o6s1acTii 0G0pOHHOM MOJIUTUKY, BOEHHOTO
COTPYIHUYECTBA U BOEHHOT'O CTPOUTEJIbCTBA paboTaeT COBET MUHUCTPOB 060-
POHBI, KOTOPHIIT TECHO COTPYOHUYAeT ¢ [J1aBHBIM KoMaHAoBaHueM OGbequ-
HeHHBIX BoopyxeHHbIx Cuil. Ero 3afgava — coTpyiHU4YaTh B 06J1aCTH BOEHHOM
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TIOJINTUKU 1 BOEHHOT'0 CTPOUTEJIbCTBA rocyAapcTB-uieHoB (craThsa 30 Ycrasa).
B CHI peiictByeT Takxe Komuccus 1o nmpaBaM yesioBeKa — KOHCYJIbTATUBHBIN
opraH, HaOJTIOJAOTNI 32 BRITIOJTHEHUEM 00513aTEIbCTB B 3TOM 00J1acTH (CTaThA
33 YcTaBa).

3.2. OpraHbl EBpa3niickoro sKOHOMMYeCcKoro coro3a

[TpaBoBas ocHoBa paboThl opraHoB EBpasniickoro sKOHOMHUYECKOTO €O03a CO-
Jepxurca B JJoroBope o EBpa3uiickoM 3KOHOMUYECKOM COI03€, TOIINCAaHHBIM
B Mae 2014 rona B ActaHe [Dogovor ob Evrazijskom...]. B HeM GBLIN 3amCaHBI
OCHOBHBIE 1leJIU I'PyNNUpPOBKU (cTaThA 4):

- cTabuJIbHOE pa3BUTHE 3KOHOMUK Pecny6iuknu ApmeHuu, PecnyGanku
Benapycu, Pecny6auku Kazaxcrana, Kuprusckoii Pecriy6ivuku 1 Poceuii-
ckoil desepaliuy B MHTepecax MOBHIIIEHN A )XKU3HEHHOI'0 YPOBHA UX Hace-
JIeHus;

+ CcOo3JlaHKe eJUHOr0 PHIHKA TOBAPOB, YCJIYT, KalnuTaja U TPYJOBBIX PECyPCOB;

+ BCECTOPOHHAA MOAepHM3alUsA, Koollepalys U MOBHIIIeHe KOHKYPEHTO-
CIIOCOOHOCTY 3KOHOMUK CTPaH-4JIEHOB.

B cocraBe co3[JaHHOTO COI03a YeThIpe OpraHa, KOTOphle MpeJHa3HaYeHHbl I
BBINOJIHEHNS [10JIOXXeHUH J[oroBopa 1 KOHTPOJIA BHIIIOJIHEHUA rocyJapcTBaMu-
-4JIeHaMM ero OTAeJIbHBIX nosioxeHuil. Opranamu EASC aBiAoTcA: Bricmni
EBpasuiickuil s5KoHOMHuYecKuil coBet, EBpasuiickuii MeXIpaBUTeIbCTBEHHBIN
coBeT, EBpa3uiickusa sKoHOMHUYeckas koMmuccus, a Takxe Cyn EBpasutickoro
SKOHOMMYECKOI'0 COH03a.

I'maBubiM opranom EADC saBisercsa Beicuinii EBpasuiickuil skoHOMUYe-
CKUI1 COBET, COCTOALINI U3 IJIaB roCcyJapCTB-4JIEHOB JIN0O IJIaB NPaBUTEJIbCTB
rocyfapcTs-usieHoB. OH urpaet 60Jiee BaXXHYIO0 pOJIb II0 CPaBHEHUIO C APYTUMU
opraHaMy U II03TOMY BBHIITOJIHAET KOMILJIEKCHBIE 3a/ja4uu [J1A GYHKIIMOHUPOBAHUA
€0103a, B TOM uucJIie onpefesieHre CTpaTernuu, HalpaBJeHUH U epcneKTUB UH-
Terpanuy, IpUHATHE PeIIeHni JIJIs TOCTKeHNs1 OCHOBHBIX nesiell EADC (ctaThu
10-12). CoBeT yTBEpXaaeT cocTaB APYrux opraHos cowo3a (Komuccuu u Cyzna),
yTBepxaeT PersmameHT pabotsl EBpa3uiickoil 5KOHOMUYECKOU KOMUCCUH, 6101
KET COI03a, ollpefiesiAeT pa3Mephl 10JIeBBIX B3HOCOB rOCyAapCTB-UJIeHOB B 6101
XKeT COo03a, IPUHUMAaeT pellleHHs O IPUHATUM B COI03 HOBBHIX 4JICHOB.

JononHenueM Briciiero coBera aBiiseTcs EBpasuiickuil MeXnpaBUTeJIb-
CTBEHHBII COBET, KOTOPBIM COCTOUT M3 IJIaB IIPaBUTEJILCTB rOCYyapCTB-4JIEHOB
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1 OCyIlecTBJAeT KOHTPOJIb HaJl MCIOJIHEHNeM I0JIOXKeHUN JloroBopa, Mexy-
HapoAHBIX AoroBopoB B pamkax EASC u pemenuii Boiciiero cosera. Kpome Toro,
EBpasuiickuii MeXNnpaBUTeJIbCTBEHHBIN COBET aeT MOPYyYeHNA SJKOHOMUYECKON
Komuccuu u yTBepxaaeT mpoekTsl Oromkera EADC.

EBpasuiickas s3KoHOMMUYecKass KOMUCCUA ABJIAETCA peryJIMpyouM opra-
HOM. OHa oTBeyvaeT 3a 3pdeKTUBHOCTL QYHKIIMOHNPOBaHUA U pa3suTtusa EADC,
BKJIIOYas 3G PeKTUBHYIO peajn3alyio [IpenoJjaraeMblx 3JeMeHTOB eIHOI0
PpbIHKA, oOecreYrBalonyo cBO601y HepeIBUXeHUA TOBAPOB, YCJIYyT, KanuTa-
J1a U TpyHoBHIX pecypcoB [Prilozhenie No. 1...]. Komuccusa pa6oTaet B ciie-
Ayomux 00JIacTAX: S5KOHOMUKA U pHUHAHCOBasA MOJUTUKA, IPOMBIIIJIEHHOCTD
1 arpoIIpOMBIIIJIEHHBIN KOMILJIEKC, TOPIOBJisf, TEXHUYECKOe peryJjaupoBaHue,
TaMOXeHHOe COTPYAHUYECTBO, S9HepreTuka U MHPpPacTpyKTypa, KOHKypEH-
1K ¥ aHTUMOHOIIOJIBHOE peryJiipoBaHMe, BHyTpPeHHUe PBIHKY, WHpopMa-
TU3anus, nHHOPMaINOHHO-KOMMYHUKAIIOHHbEIE TeXHOJIoruu [Evrazijskaya
ekonomicheskaya...].

EBpasuiickas sKOHOMHYecKass KOMMCCHUSA pellaeT BOIPOCH, HOCAIIHNE
HOPMAaTHBHO-IIPABOBO XapakTep, IpUHUMAaeET 00s3aTesIbHble AJ1A rocyJapCTB-
-4JIeHOB IIpaBUJIa U pekoMeHaauuu. B cocras Komuccuu sxoaut Coset (perysu-
pyeT peajii3anuio MHTerpaloHHbIX IpolieccoB) 1 Kosuterusa — (MCIOJHUTEIb-
HBIH opraH). Komuccus ABseTcsa NOCTOAHHBIM, CBEPXHALMIOHAIBHBIM OPraHOM,
peryaupyomuM GyHKIMOHNPOBaHNEe TaMOXEeHHOI'0 COI03a U e JUHOT0 SKOHOMU-
yeckoro npocTpaHcTsa. OHa ynoJHOMoOYeHa NpeACTaBJIATh FOCy AapCTBa-UJIeHbI
B IIeperoBopax ¢ BHeITHUMHU opraHuzanuamu [Czerewacz-Filipowicz, Konopelko,
2017: 89].

Kak u B ciyudae c EBpomnerickuMm coio3om, B EADC melicTByeT cyaeOHbBIN
opraH — Cyn EBpasuiickoro skoHoMmmueckoro coi3sa [Prilozhenie No. 2...]. Ero
caMble BaXHbIe 3a/]a4M CBA3aHHBI ¢ obecrieyeHreM U HaJi30pOM 3a IIPaBUJIBHBIM
1 eJMHOOOpAa3HBIM IIpMMeHeHHeM IPaBOBhIX aKTOB, BaXXHBIX C TOYKU 3peHUA
(YHKINOHNPOBaHNA COI03a, MEXIYHAPOAHBIX JOTOBOPOB, BKJII0Uas TPETHU CTpa-
HBI ¥ CTOPOHBI, U pPellleHUI OPraHoB COo03a.

B cBA3M ¢ BbIIIEN3JI0KEHHBIM, cJlelyeT IOAYepKHYTh CyIleCcTBEeHHOe CXO[I-
CTBO OPraHU3aLMOHHON CTPYKTYPHl EBpa3niickoro 3KOHOMHYECKOT'0 COK3a C Op-
raHu3aIMoOHHOU CTPYKTYypol EBpocoio3a. MozenupoBaHue Ha MHTETpalliOHHON
rpyline, 3Ha4YNTeIbHO 60Jiee MPOABUHYTON B IIpoljecce MHTerpanuu 1 paborao-
el HeCKOJIbKO JJeCATKOB JIeT, MOXKeT 03HauaTh, YTO rocygapcTBa-uyieHsl EADC
MIPUAIOT [IepBOCTeNeHHOe 3HaueHNe obecriedeHUI0 BceX He0OXOAUMBIX YCJIOBUI
A1 3P PeKTUBHOro GyHKINOHUPOBAHUsA COI03a.
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3.3. OpraHbl Coto3HOro rocysapcraa

[TpaBoBas ocHoBa paboThl opraHoB Cow3HOro rocyaapcrsa benapycu u Poccun
U ee OpraHu3aliOHHasA CTPYKTypa ObLIM 3aKJIl04eHEl B JloroBope 0 co3qaHuu
Coro3Horo rocygapcrsa (masiee — JloroBop), COTJIACHO KOTOPHIM OBILJIO TOJ-
TBepXAeHO cooTBeTcTBHUe Lesell COI3HOro rocygapcrsa C IejAMU U NpUH-
nunavu Opranuzanuu O6bequHEeHHBIX Hamuii 1 MeXIyHapOgHBIX 3aKOHOB
[Dogovor o sozdanii...]. B loroBope yka3biBaeTcs, uTo «CO03HOE TOCyAapCTBO
3HaMeHyeT co0Oll HOBBIM 3Tal B Ipoliecce eAMHEHNs HapoAOB [BYX CTpaH
B JleMOKpaTHyecKoe IIpaBoBoe rocygapcro» (crateA 1). Ero nensamu ABIATCA
(ctatpa 2):

- obecrieyeHre BCECTOPOHHEroO pa3BUTHsA benapycu u Poccun, ykpenieHue

ApPYX0BI MeXAy CTpaHaMU, NOBHIIIIEHNe YPOBHA XU3HU UX T'PaKAaH;

COo3aHue 1 Pa3dBUTHE €AHOTI'O SdKOHOMHNYECKOI'O IMTPOCTPAaHCTBA,

obecrieueHue coOJIIONEeHUS TpaB U CBOOO YejoBeKa B COOTBETCTBUU HOP-
MaM# MeXIyHAapOJHOI'O MpaBa;

rapMoOHU3anvsa IMPpUHIUIIOB 1 Heﬂeﬁ BHeIITHE IMOJINTUKH, IIOJIMTHKU B 00-
JlaCTu O60pOHI)I, IIPpaBOBLIX CUCTEM, COI.IPIaJ'IbHOfI IMOJINTUKM;

obecneyeHne Ge3onacHocTy COX3HOro rocyfgapcrsa u 6opbba ¢ mpecTyI-
HOCTBIO.

VHade 10 CpaBHEHHUIO ¢ MHTETrPaliOHHBIMU IPyNnaMu, PacCMOTPEHHBIMU
B IIpeAbAyIIMX MyHKTax, B COI03HOM rocyapcrse ObLIM CO34aHbl OpraHbl, KO-
TOpBIE 10 CYTU ABJIAITCA AyOJIMKaTaMy OCHOBHBIX TOCyAapCTBEHHBIX OPraHOB
rocyapcTB-4JIEHOB, CO3AaHHBIMU A1 3(PPeKTUBHON peaM3alydy BhIlenepe-
4ylCJIEHHBIX IleJieli, To ecTh: Bricminii I'ocynaperBennsniil Cosert, [lapiaMeHT,
CoBeT Munuctpos, I[locroanusiii Komutet, Cyn, CuetHasa nasiarta (ctaThs 4).
I'maBHBIM opraHoM CoOI0O3HOTrO rocyaapcTsa sBjisieTcs Beiciiuii 'ocynap-
ctBeHHbIH CoBeT (cTaths 34), B cOCTaB KOTOPOTO BXOMAT BHICIIIME TOCYJaPCTBEH-
Hble YWHOBHMKU: I'JIaBBl TOCY1apCTB, IPaBUTEJIbCTB, PyKOBOAUTEIN NajiaT nap-
snameHTOB [Vysshij Gosudarstvennyj...]. 3agaun CoBeta ciefyomue:
- onpejesieHNe BaXXHeNUIINX BONPOCOB pa3BuTuA COI03HOT0O rocy1apCcTBa;
+ Ha3HauyeHue 1 KOHTPOJIb 3a OpraHaMU yIpaBjeHUs 0TpacjieBoro U QyHK-
LIMOHAJIBHOTO XapaKTepa;
- ofobpeHue OopxeTa COI03HOIO rocyJapcTBa U rOI0OBBIX OTYETOB O €ro UC-
MOJIHEHUH, MeXAYHapOAHbIX JOTOBOPOB, 3aKJIIOUEHHBIX C TPETbUMU CTpa-
HaMU.
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3amaum, BHITEKalIMe U3 3aKOHOAATeJIbHOU BJIACcTH, peanusyloTca Ilap-
namenToM Coro3HOTO rocynapcrsa (cratbu 38-40 J[oroBopa), COCTOAIMINM U3
nByx nanart: [Tanatel Coro3a u [Tanatel [Ipencrasureseii. [lapiameHT Co3HOTO
rocyaapcTsa NpUHUMAET 3aKOHBI A1 3 GeKTUBHOro GyHKIHuoHnpoBaHusa Coos-
HOT'0 rOoCyAapcTBa, paboTtaeT B cepe yHUUKAIMN 3aKOHOAAaTeIbCTBA benapycu
u Poccyu, 3aciymuBaeT exeroaHsle IocjaaHusa Beicmero I'ocygapcTBeHHOTo
Coserta, OT4YeTH 00 UCNOJIHEHUH OI0KeTa 1 IPUHUMAaeT O0KeT, paTuGUIUpyeT
MeXayHapoAHble JOTOBOPHI.

CoBeT MHUHHCTPOB — UCIOJIHUTEJIbHEIN oprad Col3HOro rocygapcrsa, co-
CTOHWT U3: Ipejcenaresis, IJ1aB IpaBUTeJIbCTB benapycu u Poccun, MUHUCTPOB
MHOCTPAHHBIX AeJl, 5KOHOMUKU U (UHAHCOB IOCy1apCTB-y4acTHUKOB, PYKO-
BOJIUTEJIe] OCHOBHBIX OTpacjeBbIX U (QYHKIMOHAJIBHEIX OPraHOB yIpaBJieHUs
Benapycu u Poccuu u l'ocynapctBeHHOro cekperaps [Sovet Ministroy...]. CoBeT
MuHuCTpoB pa3pabaTeiBaeT OCHOBHEIE HallpaBjieHuA Pa3BUTUA COTPYIHUYECTBA
B pamkax COI03HOT0 roCy1apCcTBa, CTPOUT IIPOEKTHI COI03HBIX 3aKOHOB, OCYIIIECT-
BJIIeT KOHTPOJIb 3a BHIIIOJIHEHHEM 10JI0XeHUH JloroBopa, paspabaTeiBaeT IIpo-
eKT OloKeTa, CJIeAUT 3a IPaBUJIbHBIM BBHIIIOJIHEHEM 3JIEMEHTOB U Pa3sBUTHEM
€IMHOr0 YKOHOMMNYECKOI'0 IIPOCTPaHCTBa, KOOPAWHUPYET NpoBeJieHne O0MmuX
MOJIMTUK B cepe 000OpOHEI, Oe30macHOCTH, oOecnieyeHNsl 3aKOHHOCTH, IIpaB
1 cB0o6O/1 rpaxxaH, 60pbObI C MIPECTYIHOCTHIO.

[Topnepxkoil OCHOBHBIX OpraHoB COI03HOr0 rocyjapcrsa asiisgercs [locToss-
Hblll KomuTteT. OH KOHTPOJIMPYeT NpaBUJIbHOE BBHIIOJIHEHHE 3anucel Jorosopa,
peayiu3anuio crpareruy pasputusa Co3HOro rocy1apcTsa, KOOpJAUHUpPYyeT pabo-
Ty OTpacJIeBbIX U (QyHKIIMOHAIBHBIX OPTAHOB, OCYIECTBJIAET IIpe/iIBapUTesIbHOE
paccMoTpeHue IIporpaMM, IPOeKTOB U MeponpuATHil COI3HOTO rocyiapcTBa
[Postoyannyj Komitet...].

JononHuTtesnbHble opralbl 3T0: Cya COI03HOro rocyfapcTsBa, KOTOPHIN OCy-
lecTBJIsAeT KOHTPOJIb qUHO00Pa3HbIM TOJIKOBaHKEM U prMeHeHneM J[orosopa
Y IPaBOBBIX aKTOB (cTaThsa 50), a Takxke CueTHasA najaTa, KOTOPas OCyIleCcTBIIAeT
KOHTPOJIb 32 MCIOJIHEHUEM JIOXOJHBIX U PACXOJHBIX cTaThell 010 keTa COI03HOTO
rocyaapcTsa 1o oobemMam, CTPYKType U lLieJieBoOMy Ha3HaueHuIo (cTaTbu 55-56).

4. BeiBOAbI

UccriemoBaHHbBIE MHTErPANMIOHHbBIE TPYMIEL, TO ecTh: CompyxectBo He3zaBucu-
MbIx ['ocynapets, EBpasutickuil 3KoHOMIUecKnii coi3 1 Colo3HOe rocyapcTBO
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Benapycu u Poccum, npeicTaBsIAI0T COOOH CyIleCTBEHHO OTJIMYAIOLIYIOCA Oopra-
HUM3AIOHHYI0 CTPYKTYypy. HeoO0xoauMO OTMEeTUTH CJIeAyIolyie BBIBObL:

1) Paznuuus cBA3aHHI C IeprooM Ux paboTel. OpranmsanyuoHHas CTPYKTypa
CHI saBisercsa ycrapeslieli, HECOBMeCTHMON ¢ COBpeMeHHbIMU BBI30BaMU
MHPOBOY 5KOHOMUKH.

2) B pamkax CHI' Hy’)kHO OTMeTUTh MHOXECTBO OPraHoB (Bcero ObLIO co3aa-
HO 84 oprasa, B TOM 66 OpraHoB, KOOPANHHUPYIOIIUX OTPaCJIeBOe COTPYI-
HHUYeCTBO), YTO, C OJHON CTOPOHBI, MOXET OBITh MIPOsIBJIEHUEM IINPOKOTO
CIeKTpa HalpaBJIeHHIl COTpyAHMYeCcTBa MeXJay cTpaHaMu (SKOHoOMHUYe-
CKOe, IIOJIMTUYECKOe, BOGHHOE, COLIMaJIbHOE, IPaBOBOe), C APYTOi CTOPO-
HBI, 3TO MOXET BbI3BaTh 3HAUUTEJIbHbIE TPYJHOCTU B 6e3ynpeyHoOM (PYHK-
LIMOHUPOBAHNM, IPEOCTABIEHNI0 NH(OPMaLHY, BEIIOJIHEHHIO IIPABOBBIX
HOPM.

3) B CHI" Habarogaercs qy6MpoBaHre KOMIETEHIUI 1 B3aUMO3aBUCHUMOCTD
OTJIeJIbHBIX OPTaHOB APYT OT APYra, 4TO BJIMAET TakXe Ha CHIXeHUe OIle-
pamroHHo apdextuBHOCTU. CribHas poJsib CoBeTa ryiaB rocyfgapcers u Co-
BeTa IJIaB [IPABUTEJIbCTB [0 CPABHEHUIO C IPYyTUMU OpraHaMu.

4) Taxxe B citydae COI03HOI0O rocyapcTBa 3aMeTHO 00JIbIIOe KOJIMYeCcTBO Op-
raHoB, YTO NOTEHI[MAJIBHO 3aTPYAHAET COTPYAHUYECTBO COI03a, COCTOAIEe-
ro U3 JBYX CTPaH.

5) B EBpa3uiickoM 3KOHOMHUYECKOM COlo3e, KpoMe Briciiero coBera, HabJIo-
JaeTcs OTHOCUTEJIbHOE PaBEeHCTBO OTAEJIBHBIX OPraHoB.

6) B Coro3Horom rocygapcrse u EBpaszuiickoM 5KOHOMUYECKOM COI03€ HeT
opraHa Jjifi KOOpAUHALNU BHEIIHeN MOJIUTHUKH, YTO MOXeT OBITh CBA3a-
HO C TeM, 4TO CTPaHHl XOTAT BECTU BHEIIHIOI [IOJIMTUKY CaMOCTOATEJIb-
HO.

7) UHCcTUTYI[MOHAJIBHAA CTPYKTypa EBpasmiickoro 3KOHOMHYECKOTO COH3a
camas npoctas, HauboJsiee NOAXOAAMAA AJIA IPAKTUYECKON AeATeIbHOCTU
U UHTETpallOHHBIX oTpebHOCTel (OHa ObljIa cMoAesIMpoBaHa 10 UHCTU-
TYLIMOHAJIBHOU CTPyKType EBpocorosa).

MOXHO CUATATh, YTO MOCKOJIbKY EBpasuiickuii 5JKOHOMHYECKHUIi COI03 B Ha-
cTosillee BpeMs fABJIAETCSA CaMON MPOABUHYTON B MHTErpaluy opraHu3alven,
TO €ro opraHu3aloHHaA CTPYKTypa 6yAeT cnocoOCTBOBATh JOCTHXXEHUIO CJle-
JYIOMINX 2TAloB 5KOHOMHYECKO! NHTerparum.
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1. Bctynnenne

T'ocymapcTBeHHBIN anmnapaT Kak mpeAMeT HccjefoBaHuA U peOopMUPOBaHUA
BCcerja 3aHMMaJl lleHTpaJbHOe MeCTO B rocy1apCTBEHHO-IIPaBOBLIX paboTax
B CBA3U C ero (PyHKIIMOHAJIbHBIM HadHaueHueM. [To mHeHuo H.M. I'puHMBeIKOM,
«rocyfapcTBeHHas cJiy’k0a obecrieurBaeT NPOrpeccMBHOe yJyacTue HauboJiee
CIIOCOOHBIX yIIpaBJIeHI[eB, JIyUlINX I'paxxJaH obljecTBa B pelleHUU TeX 3ajad,
KOTOpBIE CTOAT Iepe]] O0IeCTBeHHBIM Pa3BUTUEM U BBHIPAXAITCA B QYHKIUAX
rocynapcerBa» [Griniveckaya, 1999: 27]. B KOOpAMHAI[IOHHOM acCIeKTe, «I'0Cy-
JapcTBeHHas cJIyk0a — COBOKYITHOCTh OPraHU3aIMOHHON (CHCTeMBI ToCyAap-
CTBEHHBIX OPraHOB, HAa KOTOpble KOHCTUTYIMel 1 3aKOHaMU Y KpanuHbI BO3JI0Xe-
HBI TIOJITHOMOYYSI OTHOCUTEJIbHO MCIOJIHEHUA 3ajaHuil 1 QyHKIMI rocyapcTaa),
npoleccyabHOM (IIpaBuUJI U IpoLelyp, YyCTAaHOBJIEHHBIX 3aKOHOM [J1A IPUHATHUA
Ha cJyx0y, ee MPOXOXIeHUe, MpeKpalleHre) 1 YeJIoBeYecKol (KopIyca JInII,
KOTOPBIM IIPHCBANBAIOTCA PAHTU T'OCYIapCTBEHHBIX CJIYXKAIINX) COCTABJIAIOIINX»
[Gosudarstvennoe upravlenie..., 2003: 281].

Ha nam B3rjiAfg, orpoMHoe BJIHAHNE Ha (popMUpOBaHNe U CTaHOBJIEHHE
WHCTUTyTa rOCy1apCTBEHHO! CJIy>KObI, B TOM 4HCJIe, B CICTeMe OpraHoB cyae0-
HOW BJIaCTH, IIpOM3BeJia UCTOPUsA, IIPaBOBble TPAOULIUU U 0COOEHHOCTU rocy-
JapCTBEHHOTO yIIpaBJyieHNA. X0TeJIOCh OBl BBIJEJIUTH CXOXKYIO C HaIIeH MO3ULII0
M. AtioH, KOTOpas CYMTaeT, YTO OCOOEHHOCTHU CTAHOBJIEHUA U QYHKIIMOHUPO-
BaHUA rocyJapCTBEHHOMH CJIyXO0Bl B Pa3HBIX CTPaHaX BO MHOTOM OIpeAesIATCA
camoli cnenudUKoy ux passutus. VcesienosaTenbHulla onrcaia pAan GakTopos,
MIOBJIMABIINX Ha BEIOOP MOJEJIU TOCYJapCTBEHHON CJIYXOBI, TAKHX KaK:

1) «Crenuduka NCTOPUYECKOro pa3BUTHA 3TUX CTpaH (I0sABJIeHNe U HOPMATHUBHO-
-[IpaBOBOE peryJIMpoBaHue UHCTUTYTa IIpodecCrOHaIbHON rocy1apCTBeH-
HOM CJTy>XOBI).

2) Creruduka npaBoBOI CUCTEMBI (aHTJIOCAKCOHCKAs WJIM POMaHO-repMaHcKas
MPABOBBIE CHCTEMBL).

3) Cnenuduka rocygapcTBeHHOI0 ycTporicTBa (rocyaapcTso ¢efjepaTUBHOE MU
YHUTapHOe, TOTAJINTAPHOIO WM leMOKpaThyecKoro tumna)» [Apon, 2016: 6-7].

ITo mHeHu10 A. OrpeHuyK, «IporpeccriBHbIl onblT cTpad EC cBueTebCcTBy-
€T 0 TOM, 4TO 3G PeKTUBHAA OpraHu3anua rocy JapCTBEHHOU CJIyXKObI ABJIAETCA
3aJI0TrOM YCIIeIIHON peaJn3ally rocy1apcTBeHHOH OJIUTUKY, TaK KakK rocyap-
CTBeHHas cJIyx0a — 3To crnocob peasmzanuyl PyHKLINN COLHATIBHOTO roCcy1apcTBa
IIyTeM COBMellleH!s JINYHBIX, IPYNIOBLIX U rOCyJapCTBEeHHBIX NHTepecoB. CoBpe-
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MeHHbIe I'OCyJapCTBa, AOCTUTIINE BEICOKOTO YPOBHA SKOHOMUYECKOI'0 Pa3BUTHUA
U COI[MAJIBHOTO o0ecreueHs 1 B TO e BpeMs: cobJriofarolie JeMoKpaTuieckue
CTaHAApTHl, TapaHTUM U NTpaBa YejIoBeKa, He MOTJI OBl 00eCeunThb JOCTIKEHNEe
3TUX Ifesiell 6e3 mocjeaoBaTesibHOTO U 3P PeKTUBHOro pa3BuTusa npodeccuo-
HaJIbHOI TOCyIapCTBEHHON cIyX0bl» [Ogrenchuk, 2011].

Hannexaiee coBepiueHne IpaBocyaus B YKpanHe HEBO3MOXHO Oe3 op-
raHW3alnMuy ero JeATeJIbHOCTU HAaCTOAMMMU NpOodeCcCrOHATIAMHY, TOJIHOCTHIO
yAOBJIETBOPEHHBIMU CBOEl paboToil. [IpenmyiiecTBeHHas 4acTh pabOTHUKOB al-
[1aparToB, ceKpeTapuaToB cyJeOHbIX OPTaHOB, KOTOPHIe IPHU3BaHbl 0becrieunBaTh
GecnepeboOIiHYyI0 paboTy cyda U CIIOCOOCTBOBATh CYAbSAM B OCYIIECTBJIEHUU KX
IJIaBHOM (PYHKLINY, TO €CTh COBEpIIeHNH IPaBOCy 1S — TOCyAapCTBEHHbIE CIIyXa-
mue. Mx npodeccroHaan3M HanpasJiieH Ha CTaOUIbHOCTD CJIyXO0BI, o0ecreyeHue
KaueCTBEHHOI'O BHINOJIHEHNA OJDKHOCTHBIX 00s3aHHOCTE!, pealn3alyio 3aJaHii
cyaebOHOro opraHa no OKasaHHIo ycjayr. Takum oOpa3oM, npoBefieHre pabOTHI 10
MOBBILIEHUIO Y TIOi/IepXaHNI0 TpodeccroHa M3Ma rocy JapCTBeHHBIX CIIy>KaInX
OpraHoB cyAeOGHOI BJIACTU JOJIKHO OBITh OAHUM U3 NMPUOPUTETHBIX 3aJaHUMI
rocy1apCTBEHHO! MOJUTUKU. JJOOUTHCA 5TOTO, 110 HallleMy MHEHHIO, BO3MOXHO
IyTeM IIPUBJIEYEHU U HCIIOJIb30BaHUA MTOJIOKUTEIbHOr0 3apy0eXXHOro OIbITa
B cdepe rocyJapCcTBeHHOM CJIyXKOBbI, TIOATBEPXXeHHOI0 IPAKTHUKOU 1 BpeMeHeM.
Tak, ¢ Touku 3peHus WU. Hazaposa, oBkbIlIeHNE U NTOAAepKaHle BLICOKOTO YPOBHA
npodeccruoHanu3Ma 1 npodeccroHaIbHON JUCHUTLINHBI, COOJTI0AeH e TPAqUIUI
B cdepe mpodeccroHaIbHON KyJIbTyPHl BCIIOMOIaTeJIbHOTO IepCcoHasla CyAeOHbIX
OpraHoB M APYI'UX IOCyJapCTBEHHBIX CJIyXall[X anmapara cyja IpHU3HalTCA
OJHUM U3 OCHOBHBIX HallpaBJIeHN!1 IOCTOSIHHOT'O COBEPIIEHCTBOBAHMUA CyAeOHOM
cHCTeMBI U 3a pybexxoM, Hanpumep, B 'epmanuu [Nazarov, 2011: 246].

Hcxons 13 BBIIEN3JI0KeHHOT0, Mbl yOeXXAeHBl, YTO JJIA JOCTIXKEeHN TaKUX
pe3yJIbTaToB, B YaCTHOCTH, B cdepe rocyJapCTBEHHOU CJIyK0bI Cy/1eOHBIX Opra-
HOB YKpauHBI, He06X0AUMO AeTaJbHOe U3yuyeHue OIbITa rocyJapCTB, KOTOphIe
CBOMM NPUMEpPOM JEeMOHCTPHUPYIOT BEICOKNU yPOBEHb QYHKIMOHUPOBAHUA AaH-
HOI'O MHCTUTYTA.

Cpeau HayyHBIX KccjlefjoBaTesiell, KOTOpble M3y4yaid BOIIPOC OpraHu3anuu
paboThl rocyJapCTBEHHBIX CJIYXXaIlUX CYJI0B 3apy0eXHbIX CTpaH, MOXHO Ha-
3BaTe: ML.E. Anon, C. 1. ly6enko, B.B. MongosaHn, 1.B. Hazaposa, /[.X. Canukosa,
E.C. UepHOHOTr u Ap. uccaeaoBaTesiei.

Opnako, 0oJiblell 4acThlo, 3T Hay4Hble pabOoThl HallpaBJieHbl Ha (PyHKIMO-
HHpOBaHUe cyJeOHON CUCTeMBl JPYTUX CTPaH B LIeJIOM U roCyJapCTBEHHOM!
CJIy>kOBI B OOIIeM KOHTEKCTe, a BOIIPOC OpraHMn3alny paboThl roCyJapCTBEHHBIX
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cJIyXaIux B CHCTeMe OpraHoB cyZleOHOI BJIaCTU B cTpaHax EBpoIbl, KOTOPHIH
MOXeT OBITh TMOJIE3eH U MPUMEHUM B YKpanHe, OCTaeTCsl He[JOCTaTOYHO HCCJIe-
JoBaHHBIM. Taknm oOpa3oM, AeTasbHBIN aHaJu3 IpaBOBOrO craTyca, 0Toopa,
KapbepHOU Ky1accuduKaluu, CUCTEMBI OIJIaThl TPYAa, MOTHUBAIIUU PaOOTHUKOB
CcyeOHBIX yUpexXAeHNN 3apy0eXHbIX TOCYJapCTB CTaHET 3aJI0rOM JaJIbHEeUIIero
3aUMCTBOBAHUs OIBITA B JAHHOM HampaBJieHUU U 6yieT crioco6CTBOBATH ITOBHI-
IIEHUI0 U TOAAEPKaHUI0 BEICOKOTO YPOBHSA npodeccroHam3mMa 1 mpodeccro-
HaJIbHOM AUCIMILINHBI MTHCTUTYTa TOCYy1aPCTBEHHOM CJTY>KObI Cy/1eOHBIX OPraHOB
YxpauHsl, Kak CTOMKON TEHJIeHIIMU ero pa3BUTHA.

2. FocypapcTBeHHas cnyxba paboTHNKOB CyAebHbIX opraHos ®PpaHLmm

®doKyc Hallero CpaBHUTEJIBHOTO KccjeJoBaHus OyieT HalpaBjeH Ha aHaJu3
CTpaH CO CXOXUMU pakTopamMu GOPMHPOBAHUA UHCTUTYTA rOCyAapCTBEHHON
cJIyx0bl. YkpanHa, kak 1 dpaHIiys, ABJIgeTcsa yHUTApHO! JeMOKpaTuiecKon
pecmybsikoi. Kpome Toro, 3ty cTpaHsl EBpOIBI IMEIOT CXOXYI0 CUCTEMY OOIINX
CyJOB: Cybl IEPBOM, aNeJUIAMOHHON U KacCallMOHHON MHCTaHLUM. PaboTHIKI
anmnapaToB, ceKpeTapuaToB CyJ0OB B YKpauHe B 0oJiblliell Mepe HafjeJIeHbl CTa-
TyCOM TOCyJapCTBEHHBIX CJIyXallUX.

Kak onpepeneHo HayuHbiM ucciaenosateseM C.J]. ybenko, «Bo @paHuuu
K rOCyJapCTBEHHBIM CJIy>KalllM OTHOCATCSA BCe CJIyXalllle rocyapcTsa — ee 3a-
KOHO/IaTeJIbHBIX, MCIIOJIHUTEJIbHBIX, CyAe0HbBIX OpraHoB. Kpome rocyiapcTBeHHOM
cJIyXOBbl, 3akoHOM 1984 BBeieHO Takxe MyOJINYHYI0 CJIyXOy MEeCTHBIX OOITNH»
[Dubenko, 1999: 14]. CxoxecTb rocciryx0b YKpauHsl 1 @paHIuy onpeesieHa
vepapxuell JODKHOCTEN YNHOBHUKOB U HAJIMYMEM KaTeropuil, KOTOpbIe BKJTIO-
YaloT HEeCKOJIbKO paHroB. PaHTu BHICTYIIAIOT OCHOBHBIM 3B€HOM KapbepHON
kiaccupukanuy Bo ®paHuuy, OHU [IPeJOCTaBJIAIOT IIPABO Ha 3aHATHE pAAa
COOTBETCTBYIOIUX JOJIKHOCTEN U ABJIAIOTCA BaXXHOU rapaHTHel cTabMIbHOCTU
YHOBHUKA. Takxke paHryd MOT'yT HasblBaThCA kjiaccamu. Ho npu aToM, B oT/iMune
OT YKpauHbl, KaX/blli paHI' YMHOBHUKA, B CBOIO O4Yepe/b, AeJIUTCA Ha CTENeHMU.

VccrienoBaTenn noq4epKUBaloT, YTO «IIpaBUJia MOCTYIJIEHUs Ha rocynap-
CTBEHHYIO CJIyxOy onpenesiaTcsa O0ImKUM KOAEeKCOM roCyJapCTBEHHBIX CIIyXa-
mux. YToOBI CcTaTh FOCYJaPCTBEHHBIM CJIyKAl[M U paboTaTh B OpraHax BJIACTH,
HeoOXO0QUMO MPOUTU KOHKYPCHBIH (BHEIIHUI, BHYTPEHHUI) 1IN npodeccro-
HaJIBHBIN OTOOP, YTO, B 00ITIeM, 00beUHSET C HOPMAaTUBHBIM PEryJIMPOBAHUEM
oTOopa roccjyxaiux B YKpauHe.
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@DpaHIy3CKUI rocyapCTBEHHBIN CJIyXalliil JOJDKeH coOIroaaTh ceMb OcC-
HOBHBIX IPUHIUIIOB: IOJIHOE 0043aTeIbCTBO [0 OTHOIIEHUIO K TpodeccroHab-
HOU AeATeJIbHOCTH, HpaBCTBEHHbIE IPUHITUIIEL, CIepP>KaHHOCTD, Nepapxuieckas
[IOKOPHOCTB, NpodeccroHaIbHasA OCMOTPUTEIBHOCTD, Y4eCTHOCTh, HeHTpaiuTeT.
OTKa3 BBIOJIHATD 3TU 00sA3aTEIbCTBA MOXET IIPUBECTH K AUCHUIIIMHAPHBIM
CaHKIMAM, BILUIOTh 0 yBoJbHeHUsA (5773 cankuuii B 2004 roay).

Bce rocygapctBeHHble ciyxamye @paHuun pasjiesieHbl Ha TpU KopIyca:
rocyZJapCTBEHHBIM, TEPPUTOPUAJIBHBIN U FOCIUTAIbHBIN. OTAe/IbHbIE YCTaBhI
IIpelyCMOTPeHH! AJiA NapJjlaMeHTapueB, MarucTpaToB cyfeOHOH cucTeMbl U BO-
eHHbIX. Kopmyca cocToAT u3 Tpex kareropuii: oT A fo C, B nopsjke yObIBaHUA
ypoBHA paHnra (50% karteropus C). Bo @paHuuu paHr otAesieH OT JOJDKHOCTY,
TO eCTh FOCYJapCTBEHHBIN CJIyXallUil CBA3aH CO CBOUM PaHIOM, a He C JJOJIK-
HOCTBIO» [Mirovye modeli..., 2012: 371].

Kak ormevaert uccnenosatesb [.X. CanKoB, aHAIU3UPYA Kj1acCUPUKALIAIO
KaTeropui 1 paHros Bo GpaHIly3CKOM rocyAapcTBe, «kjacc A — pazpabaTeiBaeT
pellleHus, UCXOs U3 MOJIMTUYeCKUX YCTaHOBOK NpaBuTesibeTBa. Kitace B ucnoa-
HsAeT faHHble pemenus. Kiace C — cnenuaancTsl, a kjiace D — BcmomMoraTesIbHbIN
nepcoHaJi, KoTopsiii B 1990 r. dpaktudyecku oobeuHmMIM ¢ kiaaccoM C. Kiacce
MOTYT JleJIUThCA Ha noAkJacchl. [Ipu aToM cyuiecTByeT AejleHre YMHOBHUKOB
Ha MHOTOYMCJIEHHBIE KOPIyCa, YACJIO KOTOPBIX MHOrAga aocruraso 1500, uyto
3aTPYAHAJIO CO3aTh CTPOMHYIO CUCTEMY IoCyJapCTBEHHOM c/Iyx0bl. Bo ®pan-
nuu nyOJnYHBIe CIIyXallyue OeJIATCA Ha ABe KaTeropru: nepBas — 3TO rpakaaH-
CKHe cJlyxaliye Y IPHUMBIKAIMe K HUM CJIy’Kalllie MeCTHBIX yUpeXIeHU;
BTOpas — NOoJIUIEeNCKYe, CITyXalllye [apjiaMeHTa U APYTuX MyOJINYHbIX OPraHoB,
CBA3UCTH], pa0OTHUKHU CyJI0B U T. I. Bropas kaTeropus He peryaupyercsa O61mum
yCTaBOM roCyJapCTBEHHBIX CJIyXaluX. Mx eATesIbHOCTb perjlaMeHTHpyeTCs
0COOBIMM JOKyMEHTaMH, B KOTOPBIX, HallpuMep, eCTh OTpaHUYeHUsA B IIpaBax
3TUX cJIykamux (HampuMep, 3alpeT Ha 3a0acTOBKM), HO 3TO KOMIIEHCUPYyeTCs
rocy1apCcTBOM MaTepHuaJbHBIMU (HaKTOpaMU AJiA 3TON KaTeropuy pabOTHUKOB»
[Salikov, 2018: 97-98].

Takum o6pazoM, B IOATBepxkIeHre paHee 0603HaYeHHbIM JOBOAAM Hayd-
HBIX MCCJleloBaTesiel corjamaeMcs, YTO HeOCTIOPUMBIM ABJIAETCA TOT QakT, 4To
pabOTHUKU CyeOHBIX opraHoB dpaHIuu, Kak U NIperuMyl[eCTBEeHHO CJIyXalre
anmnapaToB U CeKpeTapuaToB CyJ0OB B YKpanHe, UMel0T CTaTyC roCyAapCTBEHHBIX
CITy>KaIux.

[To mHenwuto E.A. JINTBUHILIEBOH, «CYTh (PPaHITy3CKOM roccIykObl 3aKJI0-
yaercsa B TOM, YTO 3TO 3aKpbiTasd M NOJAPOOHO perjiaMeHTUPOBaHHasA crucTeMa
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aIMUHUCTPUPOBAHUSA, TJIABHBIMU MIPUHIANIAMA KOTOPOU ABJIAIOTCA MepapXuy-
HOCTh ¥ BEPHOIIOAJAaHHOCTh rocyqapcTBy. CucteMa roccityx6n @paHIuyd OCHO-
BBIBaeTCs HA MPUHIHIE cIelubUYHOCTU AeATeJIbHOCTYU FOCy1apCTBeHHON aMu-
HUCTpALUY, YTO TpeOyeT HAJIMUMA NpodecCUOHAJIBHOTO epcoHasa. Ciyxalnue,
[IOJIyYMBIINE CTIeLHaIbHYI0 IOATOTOBKY, IPOABUTAIOTCA 110 CIIyXeOHO JIeCTHULIe
B COOTBETCTBUU C OINpeeSIeHHBIMU MeXaHU3MaMU KaphbepHOTO MPOABMXEHUA.
Takas cucTeMa OpraHU3aIuy CIyXKObl TOJIy4Yn/ia Ha3BaHUE CUCTEMBI Kapbephl
WJIM CHICTEMBI 3aKPBITON roccryk0bl. Kappepa xapakTepusyeTcsa rapaHnTuei 3a-
HATOCTH AJIA CJYXXaluX, a TaKxke MpodeCcCrOHaIbHOM MOOMJIBHOCTBIO HA BCE
BpeMsA IPOXO0XAEHUs CJIyKObl. OTJIMYUTESIBHON 4ePTOM I'OCCITy kOBl ABJIAETCA
ee KOpIIOPaTUBHOCTh, 0COOEHHO BBICIINX YMHOBHUKOB, KOTOPAs COXPAHAETCA
U B cjIyvae Iepexojia Ha paboTy B yacTHHIH cekTop» [Litvinceva, 2003: 56].

3akpsITas rocyapcTBeHHas ciiyxk0a HeceT o cOO0H CTOMKYI0 HIe0sIoruye-
CKYI0 OCHOBY, KOTOPasi BRIPAXXAETCsA B BOCIPUATHYI YMHOBHUKAMU FOCCITYXKOBI Kak
ocoboii mpodeccru, MOCTPOEHHON Ha U3bICKAHUN HEOPAMHAPHBIX YeJIOBEUeCKUX
KayecTB U TpeOylolel NoJTHON oTaaun ciyxeHuto dpaniuu. ['ocyjapcTBeHHbIIN
cyXamuil yoexaeH, 4TO JOOPOCOBECTHOE BBIIIOJIHEHNE JOJDKHOCTHBIX 00s-
3aHHOCTEH CTAHET 3aJI0rOM €ro CTabWJIBHOTO UM MOCTENEeHHO MOBBIIIAIIETOCSA
MaTepuajbHOrO obecrieueHus. [Ipu 3TOM NpuBJieueHNE U yepXKaHye Ha Tocy-
JapCcTBEHHOH cJIyk0e HanboJiee IEeHHOTO NepcoHasia noJgpa3syMeBaeT HaJIluue
BBICOKOT'O OOIIECTBEHHOr'O MPECTUXA, HEKOU CTEMEHU dJIUTAPHOCTU JAHHOTO
MHCTUTYTA, a Takxe HajeJleHre YMHOBHUKOB PsAIOM NPUBUJIETHI (JIBTOT), YTO
obecreyrBaeTcsA rocyJapCTBOM.

Kpowme Toro, 111 6oJiee 1eTajIbHOTO MCCIIeJOBAHNA OCOOEHHOCTEN NHCTUTY-
Ta roCyJapCTBEHHON CJTyXObI DpaHINK cUTaeM HeOOXOJUMBIM TaKXe BHECTU
JIOTIOJTHEHUSI OTHOCUTEJTBHO Peain3aliy OTHOHN U3 5 Moiesiell peopMUPOBaHUs
rocyAapcTBEHHOU CJIyXObl JaHHOTO rocyAapcTsa. CylecTBYIOT TPaJAULMOHHAA,
PBIHOYHAs, yYACTBYIOIIAsA, TMOKas U AeperyJIMpoBaHHAsA MOJEJIU, Ha ONKICAaHUU
KOTOPHIX B CBOMX TPyJax OCTAaHABJIMBAIOTCA TaKye HayuyHble HccjefoBaTesu,
kak E.II. Jlama [Lapa, 2011: 244] u X.B.T'pekoBa [Grekova, 2001: 46]. Peup
uaer o0 «y4yacTByloleil» («<KOHTUHEHTaJIbHOW», «3aKpHhITOM») MoJeIu, QyHK-
UoHMpYwIIell Bo dpaHINM, COrJIACHO KOTOPOH HedopMabHble MeXaHU3MBI
yIpaBJIEHUs TOCYJapCTBEHHOU CITyKObI 3aHUMAIOT OCHOBHYIO TO3UIMI0. OHUM
13 BU/IOB TaKUX MEXaHN3MOB SABJIAETCSA pelyTallOHHbII KOHTPOJIb, YTO 3HAYLMO
B KOHIIEMIINY Pa3BUTHUS YEJIOBEUECKOTO aKTUBA. TaKOH KOHTPOJIb, KaK 3JIEMEHT
COLMAJIBHOTO MHTeJJIEKTa YMHOBHHKA, [T03BOJIAET IPOJOJDKUTH eMy Kapbepy He
TOJIBKO Ha JI0JDKHOCTU TOCYJapCTBEHHOTO CJIyXallero, HO M B APYyrux chepax.
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E.I1. Jlana BeIOessAeT, KpOMe KOHTPOJIA 3a penyTanuell Takxke BTOPO BEKTOP
«HedOpMaJIbHOI'0» PeryanpoBaHNsA rOCCIyX0bl, TAKOH Kak 001eCTBeHHBIN KOH-
TPOJIb, T. €. ofoOpeHue (opuljaHue) AeATeIbHOCTY YMHOBHUKA, KaK BEIpaXXeHHe
npuemMJIeMOCTU (HemprueMIeMOCTH) /11 MacCOBOT'O CO3HAHUs O0IIeCTBEHHOCTHU
XapaKTEepHBIX UM KOHKPETHBIX IOBeJIeHUeCKUX GOpM.

CnenyeTr NOAYEpPKHYTh, YTO (PpaHIy3CKOM cye0HOH crcTeMe XapaKTepHa
MHOT'OI'PaHHOCTD CyZIeOHBIX OPTaHOB B 3aBUCUMOCTH OT CIlellaInu3auu U Iopuc-
AVKINY, HaJulexallee GyHKI[MOHNPOBaHUE KOTOPHIX 00ecleunuBaeT NHCTUTYT
rocy1apCTBEHHOU CJTYKOBI.

Tak, B. MonoBaH, onuceiBas TPeXypOBHEBYIO OOIIyI0 CyeOHYI0 CUCTeMY
dpaHLINMU, OTMEYAET, YTO «CPeIU CyJOB MepBOM MHCTAHLIUU BBIJEJIAIOT TPUOY-
HaJIbl MaJIO¥ MHCTAHIUU U cyAbl 6oJibIIoN nHcTaHuy. Ha HuX Bo3jaraercs
paccMOTpeHHte U pellleHHe OCHOBHOM MAaccChl AeJjl, B OCHOBHOM I'PaXXJaHCKUX
U yroyioBHbIX. K TpubyHasiaM Masioil MHCTaHIIMK OTHOCATCA: NoJIvlielickue Tpu-
OyHaJibl, Cy[bl YIPOILEHHOTO IpaXAaHCKOIo IpoIiecca, CyA Mo fejiaM OIeKu».
[Moldovan, 2012: 318]. Kpome Toro, B JaHHOI CTPaHE CYIIECTBYIOT UCIIPABU-
TeJIbHBIE CYZbl, CYJ IO AejlaM HeCOBepIIeHHOJIETHUX, CYJ N0 MaTeHTHBIM Je-
JjaM, cyA 1o [ejiaM HCIOJIHeHMA pelleHuH, AUCLHUIIMHAapHas naJjara, naja-
Ta [0 rpaxJaHCKUM JiejlaM; Ha YPOBHe Cy[JOB IIepBOI MHCTAHI[UU [IelICTBYIOT
crenyaJM3upoOBaHHbIE CYy/Ibl, TaKKe KakK: KOMMepuecKre TpUOyHaJIbl, TOPTOBbIe
TpuOyHaJIbl, CyJbl 110 JejlaM MOPCKOM TOProBJIM, CyAbl II0 BOIIPOCaM COLMasIb-
HOro obeclieyeHus, CyAbl [0 BOIIpOocaM 3eMeJIbHOUM apeHbl. Bropas uHcTan-
1y cyaebHoi cucteMbl dpaHIUK Npe/cTaBjieHa anesuUIALNMOHHbIMU CyaaMu,
TpeThsa — KaccanuoHHeIM cynoM. Kpome nepeunciieHHBIX CyI0B, B cyfe0HOM
cucreMe ®paHIMU AeNCTBYIOT Bricokas masnara npasocyaus, [lanara npaso-
cynus Pecniy6nnku u Cyn o koHGaukTaM. Takxe QyHKIMOHUPYeET cucTeMa af-
MHHHMCTPAaTUBHOU I0CTUIMH, KOTOPAas BKJIIOYAET COPOK JIBa aIMUHUCTPATUBHBIX
cyJa IepBOI MHCTAHIMY, BOCEMb alesUIALMOHHBIX aAMUHNUCTPATUBHBIX Cy/10B
u I'ocyjapcTBeHHBIl coBeT (KaccalroOHHAsA MHCTAHINA), BO3TJIABJIAIIUN CUCTe-
My aAMUHUCTPATHUBHON I0CTULIMY, B €ro BeIOMCTBe HaXOUTCA OKOJIO 2,5 THIC.
cyJZiell ¥ rocyJapCTBEHHBIX CIIyXalux. «B cBoell AesATesIbHOCTH 4ieHH I'occoBeTa
onupanTca Ha 350 yesioBeK 00CIyXHMBaIOIero fepcoHasa, 3aHMMaIerocs
npreMoM 1 UHGOPMUPOBaHNEM NoceTUuTesel, O0IMMH aIMUHUCTPAaTUBHEIMU
BOIIpocamu, IpodeccruoHaIbHOU IepenoAroTOBKON KaipOB, COLNaJIbHBIMU BO-
pocaMu, yXoJoM 3a GOHAOM HeABMXKUMOCTH, TEXHUYECKUM OOC/IyXUBaHUEM
CHCTEeMBI CBA3U U KOMMYHHKAI[UH, JOKyMeHTalrel, 00 )kKeTHBIMHU 1 HuHaH-
COBBIMHU BOIIPOCaMM Y UX KOHTpOJIMpoBaHueM» [['ocyapcTBeHHBIN CcOBeT...].
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Taxxxe Bo @paHLNY, «JI IEPBOHAYAJIBHOI'O COCTaBa OPraHoOB, CO3JaHHBIX
AexkperoM oT 27 aHBapA 1970 roga, areHThl, UMeOIIMe CTaTyC rOCy1apCTBEeH-
HBIX CJIyKal[UX CyJO0B U TpUOYHAJIOB U IPOMBIIIJIEHHBIX TPUOYHAIOB HA ATy
BCTYILJIGHUA B CHJIy 3TOrO JeKpeTa, 3a UCKJIIoUeHHeM TIJIaBHbIX KJIepKOB U ce-
KpeTapel 3TUX I0PUCAUKLNK, UHTerpUpPOBaHbI B OpraHbl, CO34aHHbIe BHIIIE, Ha
YPOBHE U CTyIeHH, COOTBETCTBYIOIINX BBIIOJIHAEMON UMY QYHKIMN U UHJEKCY,
KOTOPBIM OHM IOJIb3YIOTCH, [0 IIpUKa3y XpaHuTeJid leyaTell, MUHUCTPA I0CTU-
LIUM Y1 MUHUCTPA, OTBETCTBEHHOTO 3a TOCYJapCTBEHHYIO CJIyXO0y. Yciyru, dak-
TUYEeCKU OKasblBaeMble IrOoCyJapCTBEHHBIM CJIyXallluM CyJOB U TpHUOyHAaJIOB,
a Takke OTpacJieBbIX TPUOYHAJIOB, IPUPABHUBAIOTCSA K YCJIyraM, BBIIIOJIHAEMbIM
HMHTerpalyoHHbBIMU OpraHamu, JJiA KJlaccuuKaluuy 3auHTepecOBaHHbBIX CTOPOH.

Jlna npuMeHeHus ctaTtbu 16 Kogekca o rpaXxgaHCKOM U BOEHHOM MHEHCH-
OHHOM oOecIle4YeHNUH JOJDKHOCTHBIE JIMIa CyA0B U TPUOYHAJIOB WJIM IPOMBIII-
JIEeHHBIX TpUOYyHaJIOB, KpOMe TJIaBHBIX CeKpeTapell U cekpeTapell, NpupaBHU-
BAIOTCA K JOJDKHOCTHBIM JIMIIAaM OpraHoB cyfeOHOoI ci1yxO0bl kateropuii C u D
Ha TeX e yCJIOBUAX, KaK yKa3aHo B cTaTbe 7 AJIA JelCTBYIOINX AOJKHOCTHBIX
jui. CoBMecTHble aJMUHNCTPAaTUBHbIE KOMUTETHl JOJDKHOCTHBIX JIUI] CYIOB
1 TpuOYHAJIOB U NIPOMBINJIEHHBIX TPUOYHAJIOB, 32 UCKJII0UeHNEeM TJIaBHBIX ce-
KpeTapel u cekpeTapeli, CO34al0TcsA NpeCTaBUTEIIAMU 3TUX NOJDKHOCTHBIX JINIL
U Ipe/iCTaBUTeJIAMU aqMUHUCTPAINH, felicTBylomeii 15 mapra 1992 roga» [Ykas
Ne 92-415...1.

Vicxos U3 BBILIEN3JI05)KEHHOT0, MOXHO CAeJIaTh BBIBOJI, YTO JOJDKHOCTHEIE
JmIa cyJioB, KpoMe CyJeHl, peJicTaBJIeHbl, Kak rocyJapCTBeHHbIe CiIyxaliue,
3aHuMaromuye 60oJiee BBICOKHE O3UITNY YMHOBHUKOB U ITyOJIMYHBIE CITyXallue —
CIIeI[MaJIMCTEI, BBINOJIHAILIME BCIOMOraTe ibHble (QYHKIU.

[TpoBonsa mapasiesib ¢ UHCTUTYTOM TOCYIapCTBEHHON CJIy>KObl YKpauHHI,
B TOM 4YMCJIe B CHiCTeMe CyfeOHbIX OPTaHoB, CJieyeT BbIAeIUTh NOHATHe Agents
non titulaires d’Etat, 4To 0O3HAYaeT BHEIUTATHBINA TOCYJaPCTBEHHBIN CJIYKALIUM.
CorsacHo Kozekcy aqMUHHCTPaTUBHOTO npaBocyausa OpaHIuy «BHEIITaTHbIE
rocyapcTBeHHbBIE CIIy’Kallye, He ABJIAINNecs JOJDKHOCTHBIMU JIMLAMU, ABJIA-
I0TCA MyOJINYHBIMU CITyXaIlUMU, paboTaoIIUMU Ha TOCylapCTBeHHbIe CTPYKTY-
Pbl Ha OCHOBaHMU JJOTOBOpa U He 00JIQaolMU IperMyIliecTBaMU, KOTOpPhIe
JlaeT CTaTyC rocyJapCTBeHHON cyxXObl» [Francuzskij Kodeks..., 2019]. BaxHo
cJies1aTh akIeHT Ha TOM, YTO Ae(UHULINIO «BHEIITAaTHBII F'OCYJapCTBEHHBIN CITy-
Xamuii» Bo @paHIUK HesIb3s OTOXAECTBUTD C IIOHATHEM BHEIITaTHOI'O COTPY -
HUKA, TIOCKOJIBKY TaKOH CJIyXalluil HaHUMaeTcs Ha paboTy He [JIA BEIIOJIHEHHUA
KOHKPETHO!, KOPOTKOH BO BpeMeHU 3afjaui. XapakTep ycayr (GpaHILy3CKOIo

52



FTOCYAAPCTBEHHASA CNYXBA B CYAEBHBIX OPTAHAX EBPOTbI 1 YKPAUHBI...

BHEIITATHOI'O rOCyJapCTBEHHOr0 CJIyXallero MMeeT JOCTaTOYHO JJINTEJIbHBIN
XapakTep Ha IIaTHOI OCHOBe i BBINOJIHEHU:A, HallpuMep, onpefesIeHHOIo
akTa. [IprMeHeHNe TaKOro OMbBITA JJIA YKPAUHCKUX CYZI0B MOTJIO Obl PeIInTh
pAn po0JIeMHBIX BOIIPOCOB C BeJleHHeM TaKUX Y4acTKOB paboThl, KaKk TeHepHas
nporeiypa B cepe nyOJIMYHBIX 3aKyTIOK AJIA OpraHu3aIuy cyJeOHOU iesTeb-
HOCTH, obecrniedeHre OXpaHbl TPyJa, COIPOBOXAEHNE KOMIIJIEKCHOM CHUCTEMBI
3amuTH UHGOPMALUK U [Ip., YTO, B CBOIO OUepe/ib, B HEKOTOPOI Mepe CHAJIO OBl
4acTh Harpy3Ku ¢ pyKOBOAUTEJIEN anmnapaToB Cy0B.

Ha nam B3ry1Ag, ciiefyeT geTajbHO OCTAHOBUTHCA Ha pACCMOTPEHUU T0JIK-
HOCTell pabOTHUKOB CyAeOHBIX yupexaeHul dpaHnuu.

«Hanuune KOMIEeTeHTHOro IepcoHasia ¢ onpejesieHHbBIMU POJIAMHU U IIPU-
3HaAHHBIM CTaTyCOM HapsAAy C CyAbsAMU ABJIAETCA BaKHOU MPeANOChUIKON AJIA
3 deKTUBHOro GyHKINOHUPOBAHUA CyAeOHON CUCTEeMB], a UIMEHHO:

1) dyuxknus Rechtspfleger, BIOXHOBJIEHHAs aBCTPUIICKON M HEMEIIKOH CHCTe-
Mamu; corstacHo EBponetickomy Coro3y Rechtspfleger (EUR) — He3aBUCUMBIN
cyneOHBIN OopraH, OCHOBaHHBIY Ha KOHCTUTYIMU U BBHINIOJIHEHUHU 3aJadY,
BO3JIOKEHHBIX Ha Hee 3aKOHOM; Rechtspfleger He moMoraeT cyquTh, HO pabo-
TaeT BMeCTe C II0CJIeJHUMHU 1 MOXXeT BBIIOJIHATh Pa3/IMuHble I0puanudecKue
3a7a4yy, Hanpumep, B chepax ceMelHOro Uin HacJieICTBeHHOIo IIpaBa; OH/
OHA TaKXe MMeeT IIPaBO MPUHUMAThH CyeOHble pelleHUs He3aBUCUMO OT
IIpeJJoCTaBJIeH!s IpaXxJdaHCTBa, IJIaTeXXHbIX IOPyYeHUl, UCIOJIHEeHUA Cy-
JIeOHBIX pellleHuH, ayKIMOHOB HeABIKHMMOI'0 MMYI[eCTBa, YTOJIOBHBIX el
1 UCIOJIHEeHYs IIPUTOBOPOB 110 YIOJIOBHEIM JiejlaM; OH/OHA HaKOHell, KOM-
MEeTEHTEH BBIIOJIHATh aIMUHUCTPATUBHEIE cyneOHbIe 3aauu. Rechtspfleger
B OIlpeJieJIEHHO! CTeNleHW HaXOAWTCA MeXAy CYAbsAMH U NIepCOHaJIOM, He
ABJIAIOIIUMCSA CyAbell, HallpuMep, perucrparopamy;

2) COTPpyOHUKH, He SABJIAIIINECS CYAbAMU, 3a7jaua KOTOPHIX 3aK/II04aeTcs
B HeIOCpeICTBEHHOU noMouy cyabsaM. U cyqieOHble COBETHUKU, U peru-
CTPaTOPHI IOMOTAT CyAbe B UX CyAeOHOI AeATeSIbHOCTH (B YaCTHOCTH,
Ha CJIyIIaHWUAX) Y, BO3MOXHO, AOJDKHEL OyAyT IOATBEPKAATh NOJJINHHOCTD
aKTOB;

3) COTpyAHUKH, OTBETCTBEHHBIE 32 Pa3jIMYHbIE a[IMUHUCTPATHUBHEIE BOIPOCHI
U 3a yIpasJieHue cyaMu;

4) TeXHUYECKUI MTepCOoHaJI, oTBevarmuii 3a UT-o6opyoBaHue, 6e301MacHOCTh
u yOODpKYy;

5) Apyrue coTpyaHUKU, He ABJIAIIIeCs cyabamu» [ European Judicial..., 2012:
146].
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Takum o6pa3oM, aHAJIN3 TOCYyAapCTBEHHOH CJIyXKObl Cy1eOHBIX OpraHoB
@OpaHIUY PeOCTABISAET BO3MOXHOCTD BHJIEJIUTh TaKue ee 0COOeHHOCTH:
+ paHry, Kak OCHOBHOE 3BeHO KaphepHOH KjaccudpuKalumy;
+ cHUCTeMa 3aKpbhITON rocyJapCTBEHHOMN CJIyXObI [Jis mpodeccruoHaIbHOTO
IepcoHaia;

MHOTOTPaHHOCTh JIOJDKHOCTE! TocyJapCTBEHHOMN CIIyXObI 1 Cy1eOHBIX opra-
HOB B 3aBUCHUMOCTH OT CIeNNaIN3AINH, I0PUCAUKINN, HHCTAHI[MOHHOCTY;

HICIIOJIb30BaHME yCJIYyT' BHEHITATHBIX I'OCYyJapCTBEHHBIX CJIYXAIlKX;

KOHTPOJIb 32 PENyTalUel rocyJapCTBEHHbIX CIJTyXaINX, Kak () GEeKTUBHBINA
MeXaHW3M PETyYJIMPOBAHUS UX OeATeJIbHOCTU IyTEeM COIMOCTABJIEHUS Ael-
CTBUI YMHOBHHKA C OXXHaeMOM OI|eHKOI OOIeCTBEHHOCTH.

3. AHanM3 rocyapCTBEHHOM CyX6bl CyAebHbIX OpraHoB YKpauHbI:
napanien v NpoTMBOMOIOXHOCTY

B orsiimume oT ¢paHIly3CKOro rocyaapcrsa, B YKpanHe CyL[eCTBYIOT TPU Kare-
ropyUM rocyJapCcTBEHHOU CJIyXOBI: «A», «b», «B» u nearh paHros. K npeacra-
BUTEJIAIM KaTeropum «A» B cyJax OTHOCATCA: pyKoBoauTeu amnmnapartos (Ce-
kperapuatoB) KorncturyunonHoro Cyfa Ykpaussl, BepxosHoro Cyja, BBICIINX
cllellaJIn3upOBaHHBIX Cy[OB, UX 3aMecTuTesn. CyneOHble afMUHUCTPATOPE
(pyxoBoauTesny annapaToB) U HaYaJIbHUKW CTPYKTYPHBIX IO pa3/esIeHHui MeCT-
HBIX Y aleJUIALNUOHHBIX CyA0B, X 3aMeCTUTEJIM IIPEeACTABIIAIT KaTeropuio «b».
Pa6oTHUKYM annapaToB BhHIIEyKa3aHHBIX CyeOHbIX OPTaHOB OT ceKpeTaps CyAa
JI0 TJIaBHOT'O CIeI[UaJINCTa OTHOCATCS K KaTeropuu «B».

Panr B YkpanHe, Ha Halll B3IJIA[, HeJIb3s HA3BaTh CBA3YIOIIMM 3B€HOM Kapbe-
PBI rocyAapcTBeHHOro ciayxairnero. OT paHra, Kak BUja ClelliaJbHOrO 3BaHus,
3aBUCUT, B YaCTHOCTH, OILIaTa Tpyaa. OdepeJHON paHT rocciIyXamuil B YKpanHe
NoJIy4aeT 4yepes3 KaxJble TPU rofla B paMKaxX COOTBETCTBYIOIIEN KaTeropuy, 3a
HCKJIIOYEHEM HEKOTOPBIX HI0aHCOB. KaTeropus «A» npeamnoJsiaraeT IpuCcBOeHUe
ot 1 o 3 paHra, kateropus «b» — 3-6 paHry, kateropus «B» — 6-9 panru. 3akoHo-
JaTeJIbCTBO YKpauHbl TakXe He [TpeJlyCMaTPUBAET iejleHre PaHIOB Ha CTENeH!U.

CiegyerT cesiaTh aklleHT Ha TOM, YTO HaJi0aBKa 3a paHr ABJAeTcs CTabuib-
HOIH BBIIJIATOM, TapaHTHPOBAHHON TOCyJapCTBOM YKPAUHCKOMY CJIyXalleMy.
OpfHako, Ha CeroqHALIHNI eHb, 5TU BHIIJIATEl JOCTAaTOYHO CKpoMHBle. K mpu-
Mepy, Haa0aBKa 3a paHr ceKkpeTaps cyla Kateropuu «B» 9 paHra cocrapiseT
MeHee 5% OT JOJIKHOCTHOI'O OKJIajia.
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Ananu3upys onblT @paHLUM, MOXXHO OTMETUTh CXOACTBO OTHOCUTEJIbHO
[IpoBeJileHNA KOHKYPCHOIro oTO0Opa Ha 3aHATHE AOJDKHOCTH rOCy1apCTBEHHOIO
CJIy>Kallero.

XoreJsioch 661 00paTUTh BHUMAaHKe Ha TOT GaKT, 4TO roCcyJapCTBEHHAs CIIyX-
6a YKpauHbI CTPOUTCA Ha psAfie OUeHb BaXXHBIX, 3aKOHOAATEJIbHO OIlpeeIeHHbIX
npuHIUNoB. KpoMme Toro, BkjlouaeT 3HaYMTEJIbHBIN IlepeueHb 00A3aTesIbCTB
CJIy’KaIiero, KOTOpblil BO MHOI'OM COOTHOCUTCA C (PPaHI[y3CKUM, OJHAKO, TAKUX
00s3aTesIbCTB, KaK uepapxuyeckas IOKOPHOCTb, NpodeccruoHaibHasA OCMOTPH-
TeJIbHOCTh, He coAepXuT. boJjiee TOro, yBoJibHeHNeE C JJOJDKHOCTU FOCyJapCTBEH-
HOU CJIyXOBI, B OTJIMYMU OT dpaHnmy, pacCMaTpUBaeTCsl, KaK UCKIJIIOUYNTEIbHBIN
BUJ JUCLUIJIMHAPHOIO B3BICKAHUA U [IPUMeHAeTCs JIUIIb B TAKUX CJIydasnx, Kak
HapyuieHue IIpucary, HeyBakeHHe K roCyJapCTBy, FOCyJapCTBEHHBIM CHMBOJIAM
YxpanHbl, YKpanHCKOro HapoJy U T.II. 3aMMCTBOBaHME TaKOI'O OIbITa F'OCCJIyX-
651 dpannuy, kak BHeJpeHHe 6oJiee XeCTKUX AUCHUIINHAPHBIX B3BICKAHUM,
10 HallleMy MHEHUIO, IpMeHNMoe B 00Jiblilell Mepe K YMHOBHHKaM KaTeropuu
«A», MOrJ10 OBl IOCTIOCOOCTBOBATH MTOBHIIIEHHIO0 OCO3HAHHOCTY I'OCYAaPCTBEHHBIX
CJIyKaIllNX BBICIINX PAHTOB.

[TpaBoBOe peryympoBaHNe rocyJapCTBeHHO! CIykObl B YKpauHe obecIie-
ynBaeTcsA 3aKOHOM «O rocyJapcTBeHHOH ciiyx0e» U APYTMMU NOJ3aKOHHBIMU
aktamu. B oriimunu ot @paHIMU OTAe/IbHBIX OrpaHUYeHUI B IIpaBax JJid olpe-
JleJIeHHBIX KaTeropuii roccjyxamux, Kak 4, B CBOI0 ouepe/ib, MaTepHuabHON
KOMIIeHcaIuy 3a co0JIo/ieHre 3anpeToB, HeT. HopMaTHBHO-IIPaBOBBIM aKTOM
onpejiejieHbl OrpaHUYeHNs, paBHbIe U1 BCeX rOCyJapCTBEHHBIX CIIyXalllUX,
OTHOCUTEJIBHO y4YacTusA B 3a0aCTOBKaxX U aruTaljyu.

B ykpauHckux cyfax Ha JOJDKHOCTb FOCyAapCTBEHHOW CJIyXOBl cekpeTaps
cyneOHOro 3acefjaHusA, cekpeTaps CyJa, Cy1eOHOro pacropsauTess, IJIaBHOIO
1 BeJlyIlero CrenuajrcToOB CTPYKTYPHBIX TOApa3AesieHull, KOHCYJIbTaHTa, PyKo-
BOJWTEJIA annapara U T. . MOTyT IIpeTeH10BaTh couckaTesu B 06J1acTy 1opuc-
NpyAeHInY, NeJ0IPOU3BOACTBA, CTATUCTUKY, NHOOPMAI[IOHHBIX TEXHOJIOTUM,
rocyapCTBEHHOI'0 yIpaBJjieHus.

4. KagpoBblii noTeHLMan, MeTojbl MOTUBaLWMK 1 ornsiaTa Tpyja
Ha npuMepe cTpaH EBpornbl

«Pa3Butue npodeccuoHaIbHOTO U TBOPYECKOrO MOTEHINaIa rocy1apCTBeH-
HBIX CJIyXall[UX fABJIAETCA OOHUM K3 IIPUOPUTETOB FOCYAapPCTBEHHOI KaIpOBO
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nonutuxy crpad EC. OT kafpoBOro noreHnuana CTpyKTyp rocyapCcTBeHHOM
CJTy>kObl HAaIIpAMYI0 3aBHUCUT yCIIeIIHOe poBeJieHl e 5JKOHOMUYEeCKUX U COoL1alb-
HBIX peOpM B rocyaapcrse.

[Tpouenypa HaiiMa cOTpyAHHUKOB, IpelyCMOTPEeHHas B cucTeMax rocyfap-
CTBEHHOU CJIyk0nI cTpaH-uieHOB EC, coueTaeT B ceOe ABa MpUHLMIIA:

1) mpaBo paBHOI0 JOCTYyMa JII0OOro KBau(PHUIMPOBAaHHOIO rpaXxAaHrHa K Io-
cylapcTBeHHOMH (rpaxaaHckoi) ciryx6e. Kaxapiil rpaxjaHUH UMeeT IpPaBo
3aHATH MyOJINYHYIO JOJIKHOCTD, IPU YCJIOBUH, YTO OH/OHA COOTBETCTBYET
TpeboBaHUAM, NIPeAyCMOTPEHHBIM 3aKOHOM, perjiaMeHTHUPYIOMUM rocy-
JapCTBEeHHYI0 CJIyX0y, a Takxe TpeOOBAaHUAM K COMCKATeJIIM Ha JaHHYIO
BaKaHCHUIO;

2) NpUHIUI JIyYNINX KaHAUJATOB, ONpedeAKIUN 3anHTepecOBaHHOCTh
CTPYKTYpP rOCyAapCTBEHHOI'O yNpaBJIeHUs B HaliMe JIyYllMX KaHAUAATOB
Ha rocyJapCTBEHHYIO CIyXO0y.

[IpuHLMO paBHOTO JOCTYIIA ABJIAETCA ONpeAesIAIIUM 1A CTpaH, rocyaap-
CTBEHHOEe ynpaBJjieHle KOTOPHIX chOpMUPOBAIOCh N0 BIAUAHUEM QPaHIy3CKOM
KoHI[enuuu (K HUM oTHocAT McnaHuto, Utanuio, ®pannuio). [Ipu sToMm Takue
cTpaHbl, Kak I'osunanaua u CKkaHOWHABCKHE CTPaHbl, OTAAIOT NMpeAnoYTeHue
MIPUHLMITY JIyYIIUX KaHAUAATOB.

B TO nyu UHOM Mepe Mpu3HaKu o0enx crucTteM HabJII0AATCsA B OpraHu-
3aI[iu rocyJapCTBEHHON CJIyXObl psAaa crpaH. Tak, crpaHamu — wieHamu EC
OpUTa pazpaboraHa cucteMma noAbopa U HaliMa IepcoHasa AJis rocylapCcTBeH-
HOTO yIpaBJieHU:A, KOTOpasA yUuThIBaeT 00a MpuHNUIA. X0TeJI0Ch Obl OTMETHUTD,
4YTO, HaIpuMep, 1A 'epMaHny XxapakTepHa clieliuaan3anysa rocy1apCTBeHHOTO
cayxamero, Bo ®pannuu u Benukobputanuu 6oJiblilee BHUMaHNe yesAaeTcs
YMEHMIO TOCYJapPCTBEHHOTI'O CJIy>Kallero BhIIOJJIHATh KaK aIMAUHNCTPAaTHUBHBIE, TaK
U TexHUuYeckue crnenuanabHele yHkiuu. 11 EC xapakrepeH noAgbop nepcoHasa
MyTeM IpOBeJeHNs TeCTOB, S5K3aMeHOB, cobeceJOBaHU, a TaKXe MPU MOMOIIU
MoCpeJHNUYeCKUX OpraHu3al{iii — arTeHTCTB, 3a IJIaTy OCYL[eCTBIAIMINX ToAO0D
HeoOXOUMBIX CIIEeNUaJIMCTOB. ['0CyJapCTBEHHBIN CJIyXauuil Besimko6pruranum
JoJIKeH obJiafaTth CJIeAYIIMMU KaueCTBaMU: BBICOKMM MHTEJIJIEKTOM, YMeHUeM
JOCTUraTh pe3yJbTaTa U yMeHHeM O0IaThCA ¢ JII0AbMU. UTO KacaeTcs CUCTEeMBbL
OILIATHl TPyAA rOCyAapCTBEHHBIX CJIYXKAIIMX, TO OHA HallpaBJieHa Ha COBMellle-
HUe TOoJIIep>XKH 0011ero OI0/[KETHOT'0 paBHOBecUsA U obecreyeHuss MOTUBALUN
cayxamux. J[ia ctpad EBpomnsl XxapakTepHa 3HauuTesibHaA auddepeHunanus
OIUIaThl TPyJa B COOTBETCTBUU C AOJDKHOCTBIO U I'OCYJapCTBEHHBIM OPraHOM.
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B I'epmanun MaTepuajibHOe 06JIarocOCTOSIHHE CJIyXallluX COCTOUT U3 OKJIaAa,
TeppuTOpHasbHON Haa0aBKy, Ha0aBOK Ha JleTel, 3a BBHICJIYTY JieT U 3a 3Ba-
Hue. Pa3mepel, AMHAMUKa M CTPYKTYypa BhIIJIAT ONPENesIATCA CIeluaIbHbIM
3akoHOM. Bo ®@paHInu onpefesieHre CeTKU MHeKcaluy 3apab0THON IIJIaThl He
MeHss1och ¢ 1948 roza 1 cBsi3aHo ¢ moHATHEeM BastoBbii nHaekc (IB — indice brut).
BasoBblil MHEKC NO3BOJIAET COMOCTABIIATh CTPYKTYPHI IPOXOXKAEHUA CIIYKObI
COTJIACHO KOHTHHI'€HTaM roCyJapCTBeHHBIX ciryxkamux dpannun» [Ogrenchuk,
2011]. 3aciyxuBaeT BHUMAaHUsA ONBIT IOCCIYXO0bl BeHrpuy, KOTOPBIN OTJINYEH
OT yKPauHCKOro, B yacTHOCTU. [IockosibKy, B BeHrpuu cyuiecTByeT IATh KaTe-
ropuii rocyJapCTBEHHBIX CIIyXallluxX (areHTOB): Cpeld KOTOPHIX CHelHaliCThl
octTunuu (Cyapu, COTPYAHUKU CyAOB, Mpokypatyp u Ap.) [Czernorog, 2008:
307]. B Ykpaune, MexAy TeM, Cy[bU U IPOKYPOPH UMEIOT OT/e/IbHBIN CTaTyC,
He CBA3aHHBIN C TOCyAapCTBEHHOU CITyKOOM.

BaxxHO OTMeTHUTb, UTO BO3HarpaxjeHue rocyJapCcTBeHHBIX CIIyXallllX BO
@dpaHLMK BKJIIOYAeT, KpoMe ILIaTh (OKJIa[a) ele ¥ ceMeHHYI0 AOIIaTy, IOMOIIb
Ha XuJibe U Jpyrue BhILIATh. Kpome Toro, Ha ciiyXamux paclpoCTpaHseTcs
crenuabHble CHCTEMBI IEHCHOHHOIO U COLMAJIbHOTO 00ecreyeHnsl.

HHTepecHBIM fABJIAETCA TaKXe MeXAYHapOAHBIN ONBIT MCIOJIb30BAHUA
B OIlJIaTe TPyJZla TaK Ha3blBaeMBIX I'PeiiJOB, KOTOPbIe BBICTYIIAIOT B KadyecTBe
COBPEMEHHON TEeXHOJIOTMH MOTHUBanuu kaapos. Cpen 0cOOEHHOCTEeN UX IIpH-
MeHeHU BBIAEJIAI0T KOJINYeCTBeHHBIN (GaKTop, MoXeT ObITh OT 7 10 18 u 6oJiee
rpeios. Kpome TOro, ncnosb3yroTcs noka3aTesn OLEHKU II0CTa pabOTHUKA.
I'peiiguHr Ha rocciyx0e pa3pabaTbiBaeTcs Ha OCHOBe KjlaccuuUKaIyu JOJIK-
HOCTel], B ero KOHTeKCTe oIljIaTa TpyJa MOXeT 3aBHUCeTh OT reorpaduieckoro
pacnoJioxeHus. Takke HeOTbeMJIEMOH 9aCThIO IPeUINHTa ABJIAETCA COIIOCTaBIe-
HIe yPOBHA OIJIaThl TPy/la Ha rocy AapCTBEHHOM CJIyk0e ¢ PHIHOYHBIM YPOBHEM.
B ctpanax EC, rie ucnosnb3yeTrcsa Takol BUA MOTUBALMU NI€PCOHAJIA, IPAKTUKYeT-
s IIOBBIIIIeHNe OILJIATHl TPy/Aa KaJpoB B Ipejesiax rpeiijja 6e3 u3MeHeH!s JOJIK-
HOCTHU Ha OCHOBE CTaxka pabOTHI, IPOX0XAeHNUA TPO(PEeCCHOHAIBHOrO 00y4eHNsA
WJIY NIOJIy9eHUs OIIpe/ie/IeHHOr0 YPOBHA KBaIu(UKaLlnuy, a TakKe IepuoANYHON
(1 pa3 B rop) oLleHKU pe3yIbTaTOB J1eATeJIbHOCTH.

@duHaHCUPOBaHNE roCy4apCTBEHHON CJIyXObl YKPaUHCKOI'O rocyapcTBa
rapaHTUpPOBaHO 3aKOHOM. DoH/ omIaTH TpyAa GopMHupPyeTcs U3 rocyJapcTBeH-
Horo Owjxera. KpoMe NOJDKHOCTHOTO OKJIa[d, FOCCIIyXKallluM Ha4UCJIIAITCA
HaJ0aBKU 3a BBICJIYTY JleT U 3a paHr. UTo kacaeTca CTUMYJIMPYIOIIUX BhIIJIAT,
TO MPEeMUM MOTYT BHILJIAUYMBATHCA MO pe3ysbTaTaM pabOTHl JUIIb B CJIydae
YCTAaHOBJIEHUA U HAa OCHOBAHUM €XXEroJJHOI'0 OLleHUBAaHUsA CJIy>KeOHOH Jes-
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TeJIBHOCTHU 3a MOJIy4eHte TOJIbKO OTJINYHOH OlleHKU. BEINJIaThl coBepuIanTcs
B paMKax OI0J[)KETHBIX aCCUTHOBAHUU (00U pa3aMep IpeMuil o pe3yJibTaTaM
paboTHl (MeCcSYHBIX, KBapTaJIbHBIX) 32 o He MoXeT npessimaTth 30% ¢onaa
OKJIaJla FOCCJIYKAIIEero 3a rof), T. €. 3aBUCAT OT PellleHNs 3aKOHOJaTeJIbHOTO
oprasa.

Ha nHam B3rjiAj, Ha OCHOBaHUHN CPAaBHUTEJIPHOTO aHajM3a cJie[lyeT oTMe-
TUTh, YTO rOCyJapcTBeHHas cjiyxk0a B YKpauHe, B YaCTHOCTU B CyAieOHBIX Op-
raHax, B yCJIOBHAX aKTMBHOTO peOpMHPOBaHUA 3aHMMAaeT JOCTOMHOE MECTO
B 00J1aCTH TOCYJAapCTBEHHOTO yIpaBjeHusA. IIpociexuBaeTcsa JOCTATOYHO Jie-
TaJbHOE HOPMaTHBHOE peryJiMpoBaHue, OHAKO, Ha CETOAHAIIHUI 1eHb BCe Xe
IIPUCYTCTBYIOT CTOPOHBI, KOTOPBIE OTJINYAIOT €€ OT I'OCYAapPCTBEHHOH CITYKOBI
ctpad EBpomnbl, ynpaBiieHre KOTOPHIX HalpaBJieHO Ha CTPOruil 0TOOP BBICOKO-
KBaJIM(UIMPOBAHHBIX Ka/IpOB, UX yllepXaHUe IIyTeM 4eTKo copMHUpOBaHHOM
IpoLeayphl CTUMYJIMPOBAHUA U MOTHBALIUY, HCIOJIb30BAHIE HePAPXUYeCKIX
NpUHIUIOB. Takol OMBIT MHOCTPAHHBIX TOCYAapCTB CBUETEJIbCTBYET O LieH-
HOCTHU I'OCyJapCTBEHHOMU CJIyXObl, ee mpecTuxe, TpeOOBaHNU KaueCTBEHHOTO
BBIITOJTHEHHUA JOJIKHOCTHBIX 003aHHOCTEN U yOBJIETBOPEHHOCTU I'OCCIIyXKaIHUX
cBoell paboTol U 6J1aroCcOCTOSTHUEM.

5. BbiBOA

BrlmenssioxkeHHOe KccjIe/JoBaHNe roCyJapCTBEHHBIX CJIyXaInuX, paboTaromux
B cyJax 3apy0OeXHBIX CTpaH, JaeT OCHOBaHUe cJiejiaTh BBIBOJ O CJIeAYIomeM:

1) rocciyxaiiye JeEMOHCTPUPYIOT BBICOKUIN yPOBEHb MOPAJIbHO-3TUYECKUX
HOPM U HPABCTBEHHBIX [[eHHOCTEN, BBICOKYIO OTBETCTBEHHOCTH 3a BBINOJIHE-
HUe CcJTy’keOHbIX 00sA3aHHOCTel. PAOOTHUKY CyOB LIEHAT CJIyX0y, KoTOopasd
OTKPBIBAET [IJIs1 HUX MePCIIeKTUBRY MpodecCrOHaTbHOIO COBEPIIEHCTBOBAHNA
U COLMAJIbHOTO 0JIaroyCTPONCTBA;

2) rocyaapcTBeHHas ciIyx0a 3a pyOexxoM nMmeeT I1y0oKUe UCTopuiecKkre Kop-
HU, IpeACTaBJIAeT [Jid JiioAel, IpeTeHAyIOI1X 3aHATh COOTBETCTBYIOIIYIO
JOJDKHOCTD, MPeCTUXKHOCTbD, SJIMTAPHOCTE;

3) BbICOKas MPOAYKTUBHOCTh TPY/a;

4) nonHoe 0653aTeJIbCTBO 110 OTHOIIEHHUIO K PO eCcCOHaIBHON [1eATeIbHOCTY;

5) MepapXuy4HOCTb;

6) pazHooOpasue JOJIKHOCTeH B Cy1eOHbIX OpraHax MHOT'OI'PaHHOH cy1e0HOM
CHCTEMBI;
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7) pelyTalliOHHBIN KOHTPOJIb;

8) cucTeMbl Kapbephl WJIM 3aKPBITOM rOCyJapCTBEHHOH CJIyKObI. Pe3ysibTaToM
Kapbephl ABJIeTCS BBICOKUIT TpodeccroHaNIN3M YesIoBeKa, IToJHasA oTAaua
CJIyXXeHHIO0 TOCYOapCTBY, HOCTIDKEHNE IIPU3HAHHOIO NPOdeCCHOHATIBHOTO
craryca, rnojydeHve psfa npuBujeruii (JIbror).

CoBeplIeHCTBOBaHNE CHCTEMBI OIIAaTHl TPY/1a, IOPAAOK OpraHu3aluu CTu-
MyJIMpOBaHUA pabOThI TOCYAAPCTBEHHBIX CJIyXKaIlVX AJIA €€ BBICOKOKA4YeCTBEH-
HOV IPOJAYKTUBHOCTH B cepe NpeJocTaBJIeHNs psAfa Cy1eOHbIX yCIyT, BBe[eHue
HOBBIX JOJDKHOCTHBIX €JMHUI] B IITAaTHOE paclicaHye annaparos Cy10B, BHeApe-
HYe 00IIeCTBeHHOI'0 U pellyTalllOHHOT'0 KOHTPOJIA [TyTeM yCTaHOBJIEHUSA OLleHKU
AeATeJIbHOCTU TOCYJapCTBEHHBIX CIIyXalUX OOIeCTBEHHOCTBIO, IOUCK JAPYTUX
MHHOBALIMOHHBIX pellleHUl, KOTOpble MOXHO IMOYePIHYTh U3 JeTaJIbHOr'0 U3yyde-
HUA 3apyOeXHOT0 OIbITa, MOXET CTaTh CTYIIEHBIO [J1A BBIBEJJeHUs FOCy1apCTBeH-
HOU cJ1ykObl YKpauHbl Ha HOBBIM YPOBEHb B YCJIOBUAX ee aKTHUBHOro pedop-
MupoBaHus. TakuMm o0pa3om, cocTaBjieHHe lepevyHs U3MeHeHUH A1 BHeCeHUA
B AENCTBYIOIee 3aKOHOAATeJIbCTBO O TOCYAaPCTBEHHON CJIy»k0e, B 4aCTHOCTH,
KacaTeJIbHO CJIyXallliX annapaToB CyJ0B, IOCTPOEHHOE Ha OCHOBE TeOPETHKO-
-MeTO/0JIOINYeCKOT0 1CccIeJOBaHNA COOTBETCTBYIOIIero onelta crpad EBporns,
CTaHeT pellleHreM BHIIIeyIIOMAHYTOH NpobjaeMaTHKu 1 Oy1eT crioco6CcTBOBaTh
CHATHIO COLIMAJIbHON HANPsKEHHOCTH — KaK CO CTOPOHBI OOIIeCTBEHHOCTH, He
JoBepsoleil cy1eOHOI BJacTy B 11eJIOM, TaK U CO CTOPOHBI MHOTOYHMCJIEHHOU
KOTrOpThl paOOTHUKOB ammnapaToB CyA0B, UMEIOMIUX CTAaTyC rocyJapCTBeHHBIX
ciyxamux. CoBepllleHNe TaKUX IIAaroB MyTeM YKpeIJIeHNUs MHCTUTYLIUN U BHe-
ApeHue HajJjlexallero ynpasJIeHUsA YJIyYIIMT KauyeCTBO roCyJapCTBEHHOI'O
yIpaBJIeHusA.
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MOZAENN N NPABOBOE PETYJINPOBAHWE 34PABOOXPAHEHWA
B MOJIbLLUE N NTANNWA

HEALTH CARE MODELS AND LEGAL REGULATION
IN POLAND AND ITALY

Abstract

Goal - the paper assessed (main objective) the assumptions of the selected models
and legislation regulating health care in the studied countries and examined their
impact on the implementation of the constitutional guarantee of access to health
services (specific objective).

Research methodology — the descriptive method was mainly used, with elements of
system-legal and formal-legal analysis, as well as cause-and-effect analysis.
Score/results — main hypothesis was negatively verified (the assumptions of adopted
models of health care in Poland and Italy lead to the improvement of constitutional
guarantee of access to health services), while the specific one was positively verified
(adopted conditions have a significant impact on the functioning of health care in
Italy and Poland, in particular during the COVID-19 pandemic).

Originality/value — organise and systematise the healthcare reality described.

Keywords: healthcare models, constitutional guarantee of access to health ser-
vices, Poland, Italy.
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1. BBegeHve

B craTthe moagHMMAIOTCA OTAEJIbHBIE BONPOCH 3paBooxpaHeHus B [losbine
u B Utanuu. beccnopHO, HE3aBUCHUMO OT BPEMEHHOT'O U IIPOCTPAHCTBEHHOI'O
PacnoJIoXeHNs, OHU NMeJId BaXHOe TeopeTHYecKoe 1 MpakTUiecKoe 3HaUYeHue.
CrieiyeT TakXe OTMETUTh, YTO C PA3BUTHUEM OOIIECTB OHU CTaJIU IpruodpeTaTh
Bce Oosipliee 3HaUYeHUe. B Hamie Bpems, B CBA3U C IJI00aJbHBIMU MacmTabaMu
snugemun COVID-19, nosyuniivi 0coOeHHYI0 3HAYUMOCTh U BaXKHOCTb.
CyOBbeKTOM BceX CUCTEM 3APaBOOXPAHEHMA U OJJHOBPEMEHHO KOHCTUTY-
LIMOHHBIX FApPaHTUI 34PaBOOXPAaHEHNs ABJIAETCA MalleHT, He3aBUCHUMO OT Cy-
HIeCcTBYIOIIe B TOM WJIM APYTOU CTpaHe MoJiesiiu. AHAJIM3UPYs JUTepaTypy,
MOXHO BBIJIEJTUTH TIO KpaliHel Mepe ABa MOAX0Aa K MOJEJIbHBIM pPelleHUsIM
B cdepe 3paBooxpaHeHUs. [lepBblii — HOpMaTUBHBIN MOAXO0J, B KOTOPOM OC-
HOBOMU SABJIsAETCA 3[J0POBbE KaK BBICIIAS [IEHHOCTD JJIA YeJIOBEKa, a TakXke 00b-
eKT IIPaBOBOM 3amUTHL. BTOpoil noaxo[, mparMaTu4ecKuii — XxapakTepusyeTcs
TeM, YTO IJIaBHBIM MYHKTOM OPHUEHTHpa CYHATaeTCA crocod prHaHCUPOBaHUA
37paBooxpaHeHus rpaxaan [Bromber, 2015: 50]. ITaugemuss COVID-19 Tak-
ke JIOMMHUPOBaJia B CHCTeMe 3[JpaBOOXPaHeHUs — KaK C MparMaTuyeckoi, Tak
U ¢ HOpMaTUBHON Touek 3peHus. [Ipogosrkaromuiicsa «JIoKgayH» HECOMHEHHO
OKa’XeT HeraTMBHOeE BJIMsAHME Ha 3/]paBOOXpaHeHNe, 3aCTaBUB BHECTU N3MeHeHNsA
B peaiM3arnuio rocyJapCTBEeHHBIX YCJIYT, B TOM 4ucJie U B chepe 34paBooXpaHe-
HUsA. 3aKoHoJaTesbeTBO EBponelickoro Coio3a B CBOMX HOPMATHBHBIX aKTax He
HajaraeT eJUHOOOPa3HbBIX 005A3aTeJIbCTB Ha rOCYyJapCTBa-4JIeHbl [0 OpraHu3aluu
1 GUHAHCHPOBAHUIO CUCTEMBI 3[JpaBooxpaHeHus [Lenio, 2018: 64].
OcHoBHas 11eJ1b yOJIMKALKK — 3TO ITpe3eHTal1isi OCHOB N30paHHBIX Mofesiei
U HOPM, peryJupylonux 3apaBooxpanenue B [lobie u Utanun.
[TpuMeHsAJICA NpenuMyIlleCTBeHHO ONMCaTesIbHBIN MeTO/, JOIOJIHeHHBIN
3JieMeHTaMU IPUYMHHO-CJIe/ICTBEHHOT'O aHAJIM3a MOSABUBIINXCA 3aBUCUMOCTEH.
AnBanusupys NOJIbCKYIO U 3apy0OexXHyI0 JINTepaTypy, aBTOPHI UCIIOJIb30BaJIN IIpe-
UMYIIIeCTBEHHO OIKcaTe/IbHbII MEeTOJ], a PU OlleHKe BJIMAHUSA JIeHCTBYIOIIEro
MOJIBCKOTO Y UTAJIbAHCKOTO 3aKOHOJATeIbCTBA Ha peain3aluio KOHCTUTYIMOH-
HOU rapaHTHU JOCTyIa K ycJIyram 3JpaBoOXpaHeHUs IPHUMEHANIN TaKxke 3Jie-
MEHTHI CUCTEMHO-IIPABOBOI'0 MeTo/ia U (pOpMaibHO-IIPABOBOI'0 aHAIN3A.
OcHOBHasA runoresa nyoJIMKaIyy 3aKII09aeTcs B TOM, YTO [IPeA0JIOKeHNA
TIPUHATHIX MojeJsiell 3jpaBooxpaHeHus B [Tosbiie u Vtanuu BeqyT K yJyullle-
HUI0 KOHCTUTYIIMOHHOW rapaHTUU JIOCTYIA K yCJayram 3paBooxpaHeHus. [1o-
Apo0Has TMIoTe3a 3aKJoyaeTcsa B TOM, YTO NpeArojaraemMble yCJIOBUA MOIeN
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OKa3bIBAIOT 3HAYUTEJIbHOE BJIHAHNE Ha (PYHKIIMOHUPOBaHNeE 3paBOOXPaHEHUA
B aHAJIM3UPYEMBIX CTPaHaX, B YaCTHOCTH, BO BpeMs NaHAeMUH, 10 HACTOSIIEro
BpPEMEHU.

OcHOBHas 4acTh CTaThbU ObljIa MOAYMHEHA peajiu3aliiy TaK MMOCTaBJIEHHBIX
Hccyie0BaTesIbCKUX IeJiell B COOTBETCTBUM C BBIOPAHHOU MeTofoJIorrei u cop-
MYJIMPOBAaHHBIMU runote3amu. Hacrosmias paboTa COCTOUT U3 Tpex yacTew,
PaCIOJIOXKEHHBIX B JIOTUYECKOU IMOCJIeOBATEIbHOCTU. B mepBoil npeacTasJie-
HBI [IpeJINOJIOKeHNA BEIOPaHHBIX MOJeJiel 3paBOOXpaHEHUs C TOUKU 3peHUs
HOPMAaTUBHOI'O U MParMaTU4eCckoro NoAxoA0B. Bo BTOpoIi yacTu npeCcTaBjIeHbI
3aKOHO/IaTeJIbHbIE PellleHNs], Kacawluecs 3ApaBooxpaHenus B [Tosbiie u B MTa-
nuu. B yacTu TpeTheil Oblyia cflejlaHa MOMBITKA [TPOBEPUTH MTOCTaBJIEHHbIE HC-
cJieJoBaTeJIbCKMEe TUMOTE3bl. Pe3ysibTaThl aHAIM3a MO3BOJIUIN ITPOBEPUTH 3TH
TUIOTE3bl, a TaKXe cJieJlaTh HEKOTOPhble 000061eHusA 1A chOopMyIUPOBAHUA
HECKOJIbKUX MPeJIOKEHUN, COMepKalUXCcsA B 3aKJIIoueHnu (pe3iome) HaCTos-
1[ero MccjieIoBaHMs.

2. Mogenn 34pPaBOOXPaHEHNA — OCHOBHbIE 3aMeYaHWA

BaxxHbIM 3J1eMeHTOM (PYHKIIMOHUPOBAHUA 3KOHOMUKH JII0OOI CTPaHbI ABJIAETCA
cHCcTeMa OXPAaHBI 3[J0POBbs, YACTO HAa3biBaeMas CUCTEMOW 37paBOOXPaHEHMUA.
TepMuH «cuctemMa» B caMOM OOII[eM CMBICJIEe — 3TO COBOKYITHOCTh AeNCTBUN
C olpe/ieJIeHHBIMUM OTHOIIEHUAMU MeXy HHUMH, HalpaBJIEHHBIMUA HA TOCTH-
xeHne obmieit nesu. TakuM 06pa3oM, Mo CUCTEMOU 3/]PaBOOXPAHEHU MOXHO
MMOHUMATh «000COBJIEHHOE IeJI0e, COCTOosALIee U3 MHOXECTBA Pa3JIMIHBIX dJie-
MEHTOB, KOTOPbI€ B3aUMOCBS3aHbl PA3JIMYHBIMU OTHOIIEHUAMU JIJIA JJOCTU-
XKeHU 1esiel, CBA3aHHBIX cO 3J0poBbeM» [Wlodarczyk, Pazdzioch, 2001: 6].
CoryacHo onpefiesneHuto BcemupHoii Opranusanuu 3apaBooxpaHenus (BO3),
CUCTeMa COCTOUT M3 OPTaHU3aI[Ui, MHCTUTYIIUN U MMOHECEHHBIX 3aTpaT, KO-
TOpBIe BEOyT K YJIYUYIIEHUI0 300POBhA Jitofei. OHa BKJIIOYaeT B ce0sA YeThIpe
CeKTopa: rocyJapCTBeHHBI, I0PUANYECKUl], TPaJULMOHHBIN 1 HedOpMaIbHBIH.
Ero HopMaJsibHOe (QYHKIIMOHUPOBAHNE 3aBUCUT OT MHOTUX ()aKTOPOB, a OTHUM
13 HUX SBJIIETCS CIOCc00 GUHAHCUPOBAHUS, 00yCIOBJIEHHBIN TEM, UTO KaXaas
cTpaHa BeIOMpaeT HanboJiee MOAXOANIYI0 MOJEb CUCTEMBI 3paBOOXpaHe-
Hus [Wielicka, 2014: 493].

Jluteparypa npeaMeTa yKa3slBaeT HA YeThIPe HOPMATUBHBIE MOJIEJTN 3[PABO-
OXpaHeHU:
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1) mopesib MOpaJjibHasA — IJIaBHOU I1eJIbl0 KOTOPOH SIBJIA€TCSA CBATOCTb XKU3HU
U 3/I0POBbs HE3ABHCUMO OT S3KOHOMHYECKUX YCJIOBUH B IMOJIB3Y Ueau-
3amyu MpaB MaleHTOB, paccMaTpHUBaOIIas MeIUITUHCKYI0 TTPOdeCcCUro
KaK MHCCHOHEPCKYI0, OCHOBAHHAs Ha MpPeJOJIOKEeHNM, YTO MeIUITNHCKIE
pabOTHUKH, T.e. Bpauul ¥ MEeAUIMHCKUI NTepPCOHAJ C 3TUUYECKON U JEeOHTO-
JIOTUYeCKOM TouekK 3peHus 00sA3aHbl 3a00TUTHCA O OJlare naiyeHTa;

2) MoJies1b CBOOOJHOTO PBIHKA — MPU KOTOPOM OTBETCTBEHHOCTH 32 3/I0POBbE
JIEXUT Ha MalueHTe, a 00beM MeJULUMHCKUX yCJIYT 3aBUCUT OT UX CIipoca
U TIpeJJIOXKEHNS;

3) GopokpaTuyeckas MOAEb — XapaKTePU3YIOIIAsACA IPUHITUITAAIBHBIM XapaK-
TEpOM, I[eHTPaJIM30BaHHBIM yIpaBjieHreM U KOHTPOJIEM B COOTBETCTBUU
¢ 00S3BIBAINMY TPABOBRIMIM HOPMaMM; CJTy’k0a 3JpaBOOXpPaHEHUS CO-
JepXUTcs 3a cueT OI0JKeTHbhIX cpefcTB. CyIIHOCTh CUCTEMBI PaCIOJIOXKe-
Ha B YUpeXJeHUAX, KOTOPble PacClopsDKalTCs O0/PKETHRIMU CPeCTBaMU,
KOHTPOJIUPYIOT U OIIEHUBAIOT UX PACXO/IOBaHUE;

4) cTpaxoBas MoJeJib — IPU KOTOPOU 00beM MeAULIMHCKUX YCJIYT 3aBUCUT
OT OTHOIIIEHUI MeXAy MalueHTOM, BpauoM U cTpaxoBimukoM [Musielak,
2012: 315].

OpxHako 6ropokpaTuyeckas MoAeJib He ABJIAeTCS rapaHTOM PaBHOTO JO-
CTyIla K MeAUIMHCKUM YyCJIyraM, HECMOTPs Ha KOHCTUTYLIMOHHO 3allUIleHHOe
npaBo (Hanpumep, craTba 68 Koncrturynuu PecnyGiuku [losibina), KoTopoe
obecrieyrBaeT rapaHTHIO0 U PaBeHCTBO B JOCTyIle K MeAUIHCKOMY OOCITyKU-
BAHUIO JJI TPaXXaH — He3aBHCUMO OT UX MaTepHUaIbHOI'0 IOJI0XEHHUs OPTraHbl
rocyapCTBEHHO! BJIaCcTH 00A3aHbI 00eCleYnTh paBHbIM JOCTYI K MeAULIMHCKUIM
yesiyraM, GrHaHCUPYEeMBIM U3 FOCYJapCTBEHHBIX CPeACTB. PaccMoTpeHHas Mo-
JeJIb HallpaBJIeHa Ha paliMoOHAIN3alUI0 JAeATeJIBHOCTH ALIeHTOB 1 dKOHOMHOE
yIIpaBJieHue rocyJapCTBEHHBIMU CPEACTBAMU B COOTBETCTBUY C IIPUHLIUIIOM HX
11eJIEBOTO U palMoHaIbHOTO pacxooBanusa [Musielak, 2012: 315-316]. Moxau-
(punKrpoBaHHLIN BApUaHT CUCTEMBI CTPaXOBaHUA, COeAUHAIOINN 3KOHOMUYECKYI0
paIMoOHaJIbHOCTh (Iapajguryma palyoHaabHOrO YIIpaBjieHusa cpeiCTBaMU 3acTpa-
XOBaHHBIX, MOTUBUPOBAHHAA 3TUYECKUMU NIPEeANIOCHIIKAMY OTBETCTBEHHOCTH 3a
9TU CpPeACTBA) C dTUYECKUM IoBeJleHreM (OTBEeTCTBEeHHOCTh 3a OJiaromnosyuue
ManyeHTa), ABJIAeTCs ONTUMAJIBHBIM pelleHeM.

[TparmaTtnueckrie MojieJIbHbIe pellleHNs B 006J1aCTH OXpaHbl 3J0POBbs BKJIIO-
YalT CUCTEMBI, KOTOphIle Ha caMoM Jiesie paboTaau Uiy Bce emje paboTaroT
B CBAI3M C KOHKPETHBIMM pelleHUAMU 3aKOHOaTebCTBa (KOHCTUTYLMOHHEI-
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MU paMKaMU), IPUOPUTETOM YNOPANOUYEHNsA KOTOPHIX ABJseTcsa 3bdeKTHBHOE
yTmpaBJjieHUe rocyJapCTBEHHBIMU CPEACTBAMU, OTHOCSIINMICS K CUCTEMe 3PaBo-
oxXpaHeHUs:. B HacTrosIee BpeMsA B CUCTEME 3/IpaBOOXPAHEHNs HCIIOIb3YIOTCA
YeThIpe MOJEJIbHBIX PeIlleHNsT:

MoJess brucmapka (Hemelkas cuctema),

Momeb BeBepumka (6puTaHcKas, coluajbHas CUCTeMa),

OoCcTaTOYHas MoJieJib (aMeprKaHCKasA PHIHOYHAsA crcTeMa, OCHOBOY KOTOPOW
ABJAETCA JOOPOBOJIbBHOE MeIUIIMHCKOe CTpaxoBaHUe),

Mojesib Cematnku (pycckas) [Paszkowska, 2006].

OcHOBHOe NpeAnosioXkeHne Moaeau bucMmapka — 3aUTUTh Ipodeccuo-
HaJIbHO aKTHBHOE O0ILeCTBO OT IIOTEPH 3[J0POBbs, YTO MOTJIO OBI IPHUBECTU K Ha-
pymeHuro ob6mel crabuinbHocTu [Kautsch, 2001: 31]. XapakTepHO 4epTOi
3TOU CUCTeMBHI ABJIAeTCA criocold pUHAHCUPOBAHUA CEKTOPa 34PaBOOXPaHEHUA.
B mopenu Bucmapka paboToaaTesib U pabOTHUK 00sA3aHbBI IJIATUTH 00:13aTeTb-
Hble B3HOCH! Ha 3/jpaBooxpaHeHue. Mogesb Takxe IpeAnoJiaraeT GpyHKINOHU-
poBaHue GOHI0B 34paBOOXPaHEHNs, KOTOPhIe IeHCTBYIOT KaK CTPaxoBoul GOHN
[Wielicka, 2014: 493]. Bo Bcex cTpaHax, rje Obljla MpUHATa MOAEJh BrcMapka,
BKJItouasA Ilosbiny, MeIUIMHCKasA cTpaxoBka o0s3aTesibHA, paclpoCTpaHsaeTcA
Ha BCeX rpak[jaH U HOCUT BCeOOIIUI XxapakTep. 3a cueT o01[eCTBeHHBIX CPEJICTB
rocyJ1apcTBo 06s13aHO obecreunTh OecrIaTHOe MeAUIMHCKOe 00CITy KUBaHE Ha
MHHUMAaJIbBHOM YPOBHE, KOTOPBHIH OllpefiesiAeTcA KOP3UHOM rapaHTUPOBAHHBIX
MeJULMHCKUX ycIyr. ['paxxaaHe MOTyT Takke I10JIb30BaThCsA IJIATHON Meau-
LIMHCKOH [TOMOILBI0, IPeAOCTaBJIAeMOI HerocyJapCTBeHHBIMU MeIUIHCKIMU
YUpeXAeHUsAMHU, U BCTYNIaTh B MeAULIMHCKHE (GOHAB! WJIM KOMMepUYecKre CTpaxo-
BbIe [IPOrpaMMBl, €CJI YPOBEHb MUHUMAJIBHOI'O MeJULIMHCKOr0 00CITy X1BaHN,
MpeOoCTaB/IAEMOr0 TOCYAapCTBOM, HeJJOCTaTOYeH. DJIeMeHTH cucTeMbl bricmap-
Ka, ¢ MHOTOYHMCJICHHBIMU MOAU(UKaNUAMHI, MOXXHO OOHApYXUTh B II0JIbCKOM
crucTeMe 3[paBooxXpaHeHus, a B 'epmaHum obcyxaaeMas MOAENb CyIlecTByeT
B CBOEM KJIacCH4eckoMm BapuaHTe [Bromber, 2015: 51].

XapakTepHol1 uepToii Mofesiu beBepuka sABsAeTcs 06513aTesIbCTBO TOCy-
JapcTBa o0ecrevrTh JOCTYII K 3[paBOOXPaHEeHUI0 CBOMM TpaxkaaHaM. B jaHHoi
MOJieJIN pellleHUs, cBsA3aHHble ¢ GUHAHCHUPOBaHUEM YCJIyT 3ApaBOOXpaHeHNsd,
[IPUHUMAIOTCA TOCYAapCTBEHHBIMU YUpeXaeHuAMU. [ ceKTopa 3paBooXpaHe-
HuA 6bU1 co3aaH GoHJ, GUHAHCHPYyeMBbIH U3 rocy AapCTBEHHOI0 0I0/1XeTa, B OC-
HOBHOM 3a cueT 001X HajoroB. Bee rpaxaaHe, He3aBUCHUMO OT UX COLUAJIBHOTO
cTaTyca, IMeIoT OecCIIaTHBIHM JOCTYI K HIMPOKOMY CIEeKTPY MeAUIIMHCKUAX YCJIYT.
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Mogesb BeBepupka XxapakTepusyeTcs TakkKe OTHOCUTEJIBHO HU3KMMU pacxogaMu
Ha 3paBOOXpaHeHue, YTO 00YCI0BJIEHO I|eHTPaIU30BaHHEIM ILJIAaHHPOBaHHEM
(¢UHAHCOBBIX PECYPCOB M KOHTPOJIEM PacXxo[0B Ha 3[paBooxpaHenue. CucreMy
B ee KJlacCUYeCKOM BapuaHTe MOXXHO HauTu B Benukobpuranuu. Kpome Toro,
9Ta cucTteMa ObLla BBeJleHa, B YaCTHOCTH, B JlaHuu, @unaanguu, I'pernuu, Ucna-
Hum, Upmauauu, [opryranum, llIBenuu u Utamuu [Wasiak, Szelag, 2015: 70].

3. MpaBoBble 0CHOBbI PYHKLMOHNPOBAHWSA 34paBOOXPaHEHNS
B Tanunn

CoBpeMeHHOe WTaJbAHCKOE 3apaBOOXpaHeHUe, KaK U BCA COLMAJIbHO-
-5KOHOMMYecKasl crucTeMa CTpaHbl, ObLJI0 cpOPMUPOBAHO MIPABOBBIMU, Opra-
HU3AIMOHHBIMU U TMOJINTUYECKHUMU pelleHUs MU ¢ mpuHaTrueM KoHcTuTtyiumu
1948 ropa. B pasHbie nepuoAbl IIOCJIEBOEHHBIX JIET OHa MpeTeprneBajia CBOI
crneruduyeckyo sBoJonun. CucreMatudyeckoe, HaunHasA ¢ 1960-x ronos, yBe-
JIMYeHue rocyJapCTBEHHBIX PAaCX00B, CBA3aHHBIX ¢ (GMHAHCHUPOBAHLUEM 3[IpaBo-
OXpaHeHUs, THUIUMPOBAJIO TaKXke Monck 3(pdeKTUBHOro crocodba ux ONTUMU-
3aruu. Ocob6eHHO OBICTPO, KaK U B OOJIBIIMHCTBE PA3BUTHIX CTPaH, pacXoAbl
Ha QYHKI[MOHNPOBaHNE UTAJIbAHCKOU CJIyXObI 3[paBOOXpaHEHUsA POCJIU B IO-
cienymwoiue rofel XXI Beka — B TOM 4nciie 6JiaroiapsA pa3BUTUIO MeIUITUHCKIX
TEXHOJIOTHI, a TaKXe B CBA3M CO CTapeHneM HacejieHUs. DTU MPOIeCcChl BhI3Ba-
JIU JleficTBUsA, HallpaBJieHHble Ha pedOpMUPOBAHUE CUCTEMBI 3[[paBOOXpaHe-
HUA, TakKuM 006pa3oM, YTOOBI OHa ObljIa AelleBje, HO He 3a cueT KauyecTBa WU
JocrynHoctH yeayr [Urbaniak, 2014; Wielicka, 2014]. He cienyeTt 3a0nIBaTh,
yT0 QYHKIIMOHUPOBaHMe (1, B YaCTHOCTH, (PUHAHCUPOBAHNE) CUCTEMBI 3]/]PABO-
OXpaHeHNA B COBpEMEeHHOI BBICOKOPa3BUTOL S5KOHOMUKE CUJIBHO CBA3aHO C MO-
JleJIbl0 TOCyJapCTBEHHOU cdephl JaHHOI CTPaHBL U ee HallMOHAJIbHOM SKOHOMUKU
B 1ilesioM. B 1970-x rogax, B pe3yJjibTaTe MogbeMa JIbOepaaIbHbIX KOHIENINI, BCe
yaie KpUTHUKOBAJIM rOCyAapCTBO 3a Ype3MepHOe yuyacThe B pa3jIMyHbIX BUaX
JeATebHOCTU. B pe3ysibTaTe BO3HUKIIA KOHI[ENIIM TaK HAa3bIBAEMOTO HOBO-
r'o rocyJJapCTBEHHOTO0 MeHe[)KMeHTa, I1eJIbl0 KOTOPOro ObLJIO ONTHMHU3UPOBATh
(pyHKUMOHMPOBaHME TOCyAaPCTBEHHON cdepbl, UCIOJIb3y 1 HEKOTOPbIE PelleHUs
U3 4aCTHOTO ceKTopa. B pe3ysibTate cricTeMa 3jpaBoOXpaHeHNs Hayajia Takxe
TIpoIiecc JajibHelel NpuBaTU3aiy NOCTaBIMKOB MeJUIIMHCKUX YCJIYT U KOM-
MepLHaN3aluy HEKOTOPBIX BTOPUYHBIX MEeUIIMHCKUX yeyT [Publiczna..., 2010:
17-25]. B nocnenHee fecATUseTHe MPOILIOro Beka B Mranuu, kak U B 60J1b-
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HIMHCTBE Pa3BUTHIX €BPOIENCKUX CTPaH, B OCHOBHOM COLMaJI-AeMOKpaThyecKue
MIPUHIMIIBL yKe cucTeMaTh4ecky BHeAPAINCh B 9KOHOMUKY U B IIPOBOJUMEIE
pedOopMEI CHICTEMBI 3IpaBOOXPAHEHUA. DTO CTAJIO Pe3yJIbTaTOM MOJIUTUYECKUX
M3MeHeHUI TOro nepuojia u MeHblel 3¢ deKTUBHOCTU HeoJsinbepain3mMa Kak
MOJUTUYeCKOl Teopun. OJHAKO BO MHOTUX CJIy4asX N3MeHeHUs], BHECEHHbIE
Heosmbepasnu3MOoM B CO3[aHue CJIOKHBIX U AajieKo NAYIIKUX IPorpaMM, 0COOeHHO
B [IOJIUTUKE 3paBOOXpaHeHUs, He ObLIN ocTaBjieHHl. [IpoBoauiMbie pedOpMEL
6bL711 BCe OO0JIbIlle HAIlpaBJIeHbl Ha TO, YTOOBI IEPEJIOKUTh OTBETCTBEHHOCTh 3a
¢duHaHCHpOBaHUe CUCTEMBI 3PaBOOXPaHeHUA C TOCYJapCTBEHHbIX Ha YacCTHEIE
CTPYKTYPHI. BBejeHO ObLJI0 YacTHOe MeAUINHCKOEe CTpaxOBaHUe U COBMECT-
Hoe pUHAHCHUPOBAHUE YCJIyT HeNocpeAcTBeHHO naiueHTamu [Suchecka, 2010:
56-57]. B pa3Hoe Bpems Ha pyOexe XX u XXI BeKOB B MUPe TPOJOJIKATIUCH
AebaTsl He TOJIBKO O MPONOPLUAX MEXIy TOCy1apCTBEHHBIMHU U YaCTHBIMU Me-
JUIVHCKUMU ycjiyramu. B 6osbiminHeTBe cTpad EBponelickoro Corosa, BKIouas
HWTanuio, 4acTo NMOABJIAINCH (B COOTBETCTBUM CO B3IJIAAMH, KOTOPBIX IPUAEPKU-
BatoTcs B CIIIA) cooOpaxeHus 0 BO3MOXHOCTH BBeJIeHNs B He/laJleKoM Oy AyIeM
MOJIHOCTBI0 YaCTHOT'O MEUIMHCKOIo 00CIIyXUBaHUA. B MUPOBON AUCKyCcCUU
1 B HayYHBIX [IyOJIMKaNMAX 110 3TOMY BOIIPOCY NOSBUJIMCH AOBOJIBHO KpaiiHue
TOYKH 3peHus — ¢ IpeobjialaHueM MHEHHUs, YTO 3TO MOo-IIpeXHeMy HEBO3MOXHO
WJIM HeXXeJIaTeJIbHO 110 3KOHOMUYECKUM, MOJINTUYeCKUM U MOPaJIbHBIM IIpUYN-
Ham. JTo mpousonuio [Wéjtowicz, Rozynek, 2020], B uactHOCTH, B pe3yJibTaTe
BHUMAaTeJIbHOTO aHaJn3a CJIeAYIOINX KJII0UeBBIX (aKTOPOB:

1) criocoba prHaHCUPOBAHUA MEeAUIUHCKUX YCIIYT;

2) GyHKUIMOHUPOBAHUA CUCTEMBI YaCTHOT'O MeJUIIHCKOI'O CTPaxOBaHUs;

3) Bompoca: «CMOryT JIit JIIOAU I03BOJIUTH ceOe [10JIb30BaThCsA TOJIBKO YaCTHBI-

MU MeIULUHCKUMU yCIIyramu?»;

4) ypOBHA LleH Ha yCJIyTy;

5) cnocoba yueTa nHTepecosB Jofell 6e3 GUHAHCOBBIX CPECTB;

6) npo6JieM peryJMpoBaHus KauyecTBa MeJULIMHCKUX YCJIYT U IPOJYKTOB.

B Wtasmu B 3TOM OTHOLIEHUHU PacIpoCTpaHeHo 6bu10 MHeHUe [Wéjtowicz,
Rozynek, 2020], BeIckazaHHOE MHOTMMU MUPOBBIMU YU€HBIMU, UTO TTOJTHOCTBIO
WHAVBHyaJbHAsA MeAULMHCKasA CJIyXk0a, BO3MOXHO, OyZleT B COCTOSIHUY Npe-
JIOXKUTH N0 KpavHell Mepe TaKoU Xe ypOBeHb MeAUIMHCKON MOMOIIY, KaK Io-
cy[apcTBeHHas WM B HacTosAllee BpeMs JelCTByolasA rocyJapCTBeHHO — UH-
AuBHAyaJibHasA, OOQHAKO ee BHeApeHuUe — AeJio Oyaymero. C 1 auBapsa 1948 roga
BCTYIIWJIA B CUJIy uTasbsaHckasa Koncruryiusa (mpuHaTasn 27 nexabps 1947 ropa),
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BBOJs ITPUHIUIBI COIMAIBHOM 3allUThl, B KOTOPble BXOAUT MPaBO Ha 3paBo-
oxpaHeHue. OcyIiecTBeHNEe PaCCMAaTPUBAEMOr0 3aKOHO/IAaTEJIbHOTO aKTa CO3/1a-
JIO OTBETCTBEHHOCTH 3a 37J0POBbE Ipak/laH Ha CTOPOHE TOCYIapCTBa, TO €CTh
MIPUBEJIO K CO3/ITaHUI0 COOTBETCTBYIOIINX ITPABOBBIX HOPM [IJIs1 €er0o o0eceyeHusl.
CrieqyeT ykasaTh, YTO IPaBo Ha IMOJIyuyeHHe MocoOuil B OCHOBHOM 00YCJIOBJIEHO
pa3MepoM GHUHAHCOBBIX CPEJICTB, BbIJIeJIsIEMBIX TOCY/1apCTBOM Ha OCYyIlleCTBJIeHHe
KOHCTUTYI[MOHHBIX 3aKOHOB [Luciani, 2003: 63]. Ananu3upys ykazaHHbIe BhIIIe
nosioxkeHuss KoHcrurtyiuu VtanbaHcKol PecyOIMKy, MOXHO CIeIaTh BBIBOJI,
YTO TOCYZJapCTBO He rapaHTHpyeT WHAUBUAYAJIbHBIN HOCTYI K JIIOOBIM MeJu-
LUHCKUM yCJIyraM, OQHAKO TOCYJapCTBEHHBIN ammapaTr 00s3aH rapaHTUPOBaTh
UX MUHUMAaJIbHbIF YPOBEeHb, HE3aBHUCHUMO OT (PHAHCOBBIX PECyPCOB, KOTOPBIMU
obsramaer. HapyieHve nim nonpaHye yKa3aHHBIX HOPM MPUBEAET K HAPYIIEHUIO
cyObeKTHO! cdeprl, rapaHTHUpOoBaHHON KOHCTUTYLMEl [T0 OTHOIIEHUIO K BBIC-
meMy 6J1ary, KOTOPBIM SIBJISIETCS 3JOPOBbeE.

CrnemyeT OTMETHUTD, YTO OCHOBHOM 3akoH EBporierickoro Coio3a He Hajlaraet
Ha rocyZlapCcTBa-4JeHbl 00s3aTesIbCTBA 10 eJUHO0Opa3HOM opraHu3anuu u u-
HAHCUPOBAHUIO CUCTEMHI 37IpaBooxpaHeHus [Tpakrat o OYHKIMOHUPOBAHUM
Espornetickoro Cow3sa, ctatba 168(1)]!, AOMONHsAA TOJIBKO HAIIMOHATBHYIO T10-
JuTUKy. B UTanuy BaXXHEAITMMI 3aKOHOIATEJIbHBIMU aKTaMU, (POPMUPYIOIINMU
MO/IeJIb 3[JpaBOOXpPaHeHNsA, ABJIAIOTCA:

1) 3akoHomaTesbHBIN fekpeT oT 1992 roma, u3MeHs0NUN ITpaBusa cbopa
U pacnpefesieHrsi PeCypCcoB IJis pelleHns 3a7jau OOIIeCTBEHHOI0 3]paBo-
OXpaHeHus;

2) 3akon No 662 ot 1996 rozja u 3akoHoaTe bHbIH JjekpeT No 446 ot 1997 roma
TepeuncysAIoT o0s3aTesIbHble B3HOCH!, IpeJHa3HaueHHbIe JJ1A (prUHaHCUPO-
BaHUA 3/[PAaBOOXPaHEHUS;

3) 3akoHopaTtesbHBIEN AekpeT No 56 ot 2000 roja, YaCTUYHO Nepeqaroni
006513aHHOCTH MO0 (GPUHAHCUPOBAHUIO CHCTEMBI 3/]pAaBOOXPAHEHUS pernoHaM
Hranuwu [Lenio, 2018: 66].

B HacTosmee BpeMs cHcTeMa OpraHu3alyy, yIpaBieHus u GUHAHCUPO-
BaHUA 3/IpaBooxpaHeHus B MTanuu mocrpoeHa mo o6pasiy HannmoHayibHON
cJIy k0Bl 31paBooxpaHeHus Bennkobpuranuu. OpraHnu3anroHHas CTPYKTY-
pa UTAJbSHCKOIN CHCTEMBI 3JpaBOOXpPaHeHUsI OCHOBAaHA Ha roCyapCTBEHHOM
1 permoHaIbHOM YPOBHAX. OJIHAKO eCTh U PasjinyusA, a UMEHHO: UTaJIbAHCKasA

1 Cm. OdurmansHbIT xypHan Espomneiickoro cowosa C 326/49, 26.10.2012.

70



MOAENN 1 MPABOBOE PETYIMPOBAHWE 31PABOOXPAHEHWA B MOJIbLUE N UTANNN

CHCTeMa 3[[paBOOXpaHeH!s XapaKkTepuayeTcs IJIyOOKOH eHTpau3aluyeii 1 e-
JIETUPOBaHKEM KOMIIETEHITMI B 06JI1aCTH 3gpaBooxXpaHeHus. TakuM o6pa3oM,
MOXHO HabJII0aTh OrpaHYeHHOe BMeIIaTeIbCTBO FOCyAapCcTBa B JeATeJIbHOCTh
noApas/ieJieHNl, OTBeTCTBEHHBIX 32 (PYHKIMOHUPOBaHUE CUCTeMBl. VTasbsH-
CKas cucTeMa 3[paBoOXpaHeHUs OpUeHTHPOBaHa Ha TPU YPOBHSA: TOCYJapCTBEH-
HBIN, peruoHaJbHbIN U MecTHBIH [Luciani, 2003]. KaxxgomMmy 13 3TUX ypoBHeN
[IOCTaBJIeHbl CBOU 3afjau. I'ocy1apcTBO, BBHIIOJIHAA CBOU 3a/la4ll B OCHOBHOM
yepe3 MUHUCTPA 3ApaBOOXPAHEHNU, KOHTPOJIUPYET BBHIIIEYIOMAHYThIE YPOBHU,
obecrreynBaeT KOOPAUHALNIO OEATEIBHOCTH C IIeJIbI0 TapaHTUPOBATh €ILHO-
obpa3sue ycyr U pacipejesiseT cpeAcTBa, HaKoIleHHble B HairoHasibHOM GOH-
Jle 3ApaBOOXpaHeHUs. B KoMIeTeHI[I0 MUHUCTPA 3[JpaBOOXPaHEeHNUs BXOUT
ompejesieHue IeJlell UTaJIbIHCKOr0 3/lpaBooxpaHeHns B HaljroHaIpHOM IJ1aHe
3/IpaBOOXpaHeHMs, onpeJiesieHlie paMOYHOI'0 3aKOHOAATeIbCTBA, TapaHTUPOBA-
HUe pecypcoB i1 GUHAHCUPOBAHUS 3APAaBOOXpPaHEHUsI HA YPOBHE PErHIOHOB,
KOOpJHHAIMA COOTBETCTBYIOLE cHCTeMBbl. VICK/IIounTeIbHA KOMITETEHITHA TI0
orpejiesieHNI0 06beMa U YPOBHs JIBI'OT B pPaMKaX IoCyJapCTBEHHOM CHCTEMBI
3apaBooxpaHeHus. C TeppUTOPHAJIbHOM TOUKU 3peHus B PecyGvike Mtasnys Mbl
MOXeM BBbIJIeJIUTh 19 pernoHoB u 2 aBTOHOMHEIe IpoBuHNNM (TpeHTo, Bosbra-
HO), KOTOpble COBMECTHO HeCyT OTBETCTBEHHOCTh C OpraHaMi I'oCyJapCTBEHHOTO
yTpaBJieHNs 3a OpraHu3aui U GrHaHCUpoBaHKe HanroHaIbHOM CJTyXObI 3/1pa-
BooxpaHeHUs. OT[ieJibHble PerOHBl HeCyT OTBETCTBEHHOCTD Nlepe/] LieHTPaIbHbIM
[IPaBUTEJIBCTBOM 32 pean3aluio U UCIOJIHeHNe LIeHTPaIbHBIX U perHOHAJIbHBIX
esiel 3paBooxpaHeHyss. CBOMMU AeHCTBUAMU OT/ieJIbHbIe PerHOHbI 00A3aHBI
TakXe yKa3blBaTh IOTPEOHOCTh B KOHKPETHBIX BUaX MeJULIMHCKUX ycayr. OHU
OCYIIECTBJIAIOT KOHTPOJIb HaJ 1eATeJIbHOCThI0 MECTHBIX [To/ipa3ziesieHuil myTemM
omnpefesieHUs UX OPTaHU3ANNOHHBIX CTPYKTYP U HAI30pa 32 UX JeATEJIbHOCTHI0
[Urbaniak, 2014: 14; Lenio, 2018: 67].

4. 36paHHble acnekTbl GYHKLMOHMPOBAHWS CYyX6bl 3paBOOXPaHEH NS
B MonbLue. PedopMuUpoBaHme CUCTEMbI 34PaBOOXPaHEHMIS

BmecTe ¢ cuctemHol TpaHcdhopmanuei B [Iosbplle Ha4YaI0Ch TaKXXe OCHOBA-
TeJIbHOE U OJINTUYECKU 00YCIIOBJIEHHOE pedOpMUPOBAHLE 3[IPAaBOOXPAHEHH.
B mpexHeil cucreMe (I[eHTpaIM30BaHHO IJIAHUPYEMOI) OHA OmMpajach Ha ro-
CyZlapCTBEHHOE yIpaBjieHre U GUHAHCUPOBAJIACH U3 IIEHTPAJIBHOTO Or0KeTa
€O cTpeMJIeHHeM «obecnedeHs BCeoOIero JoCTyna K MeAUIUHCKUM yCJIyram
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U1 Bcex rpaxaaH» [Buliniski, 2009: 11-17]. [To MHEHHI0O MHOTHX HCCJIEOBa-
TeJieli, IpeTeH3MOHHOe OTHOIIeHNe O0IIecTBa, CUJIbHO NPUBLIKIIEro K MOJesN
comuaJibHOro obecreyeHus rocyJapCcTBa, BRI3BAJIO HEMAJIO OCJIOKHEHHU, B TOM
yrcse 1 npu pedopMUPOBaHNU MeaUIUHCKON oMoty [Watson, 2010: 110;
Nojszewska, 2011: 183]. Takum o6pa3oM, B CBA3U C BCE ellle aKTyaJbHOU AU-
JIEMMOH: MTOJTHOCTBIO MyOJTMYHasA Uiy YactHasas? [Wojtowicz, 2020: 155-195], Ha
IpOTsXKeHuu Bcero pedopmMupoBaHus (Takxe nocie 2000 roga) ckasblBajIlCh
U3MeHeHUs B nocsiefyionux 3akoHax [Dz.U. 2004 Nr 210 poz. 2135; Dz.U.
2017 poz. 1938; Dz.U. 2018 poz. 160], HanpaBJieHHBIX Ha BEIOOP IIPaBUJIBHBIX
npornopuuii Mexay HUMuU. TpyaHO! 3amadeli OblI Takke OTOOp 1 BHeApeHUe
HOBBIX OpPraHM3alOHHBIX GOPM JieueOHBIX YUpeXxAeHul — 0coOeHHO IIpeBpallie-
HUe B KanmuTaJyibHble obmjecTBa [Rabiej, 2013: 119], a Takke u3MeHeHHE B pe-
¢opmax 2011 u 2017 rogoB HOpMATHBHBIX IPABOBLIX aKTOB (PMHAHCHPOBAHNUA
ABTOHOMHBIX F'OCyJapCTBEHHBIX YUpeXJeHUH 3ipaBooxpaHeHnus (1osb. SPZ0Z)
[Chowaniec, 2019: 11-22].

BrIcIIM NpaBOBBIM aKTOM, SBJIAIOLUIMMCA OCHOBHOI U HEONPOBEpPXUMOM
0asoli [J11 BHeCeHU JII00bIX N3MEeHEeHN! B CUCTEMY 3[paBooxpaHeHus B [Tosblie,
apiiseTcsa Konerutynus Pecniy6suku [osbma. B coorBeTcTBUM €O cTaThell 68
nyHKT 1 KoHctutyuuu Pecny6imku ITosibina KaxAblli rpaskJjaHUH UMeeT IPaBo
Ha 3amuTy 340poBbs [Dz.U. 1997 Nr 78 poz. 483]. Kpome Toro, B COOTBETCTBUU
co cTaTbell 68, cpeu KOHCTUTYLIMOHHBIX 00513aHHOCTEl rocyJapCTBEeHHBIX Op-
raHoB B cdepe OXpaHbI 3[I0POBbA CJIelyeT BbIIeIUTh:

1) obecneueHre opraHaMy rocyJapCcTBEHHO! BJIACTH paBHOr'oO JOCTYyIA K yc-
JIyraM 3paBooxpaHeHus, GUHaHCUPYyeMbIM U3 TOCY1apCTBEHHBIX CPELCTB,
JUIA BCeX rpaxkJaH, He3aBUCHUMO OT UX MaTepUaJIbHOIO MOJIOXKEHUS;

2) npepocTraBiieHre roCyJapCTBEeHHBIMM OpraHaMU CIlel{ajIbHOM MeAUuIVH-
CKOI ITOMOIIM AeTAM, OepeMeHHBIM JXeHI[MHaM, MOXUJIBIM JII0AM U UH-
BajIuaaMm;

3) KOHTPOJIb AMUAeMIYeCKUX 3a001eBaHU CO CTOPOHBI TOCYJAapCTBEHHBIX OP-
TaHOB U IpeJloTBpallleHre HeraTUBHBIX [10CJIeICTBUAN [J1A 300POBbA OT yXY -
IIeHNA COCTOSHUSA OKpYy’Kalollell cpeJibl;

4) comelicTBHE CO CTOPOHHBI OPTaHOB r'OCYJapCTBEHHOI BJIACTH Pa3BUTHUIO GU-
3U4eCKOH KyJIbTypbl, 0COOEHHO B IETCKUX U MOJIOJEXHBIX KpyXKax [Dz.U.
1997 Nr 78 poz. 483].

TaxuMm 06pa3om, rocyJapCTBEHHBIE OPTaHbl 0053aHbI FaPaHTHUPOBATH TPaX-
JlaHaM NPaBWJIbHO U 3G (eKTUBHO GYHKIMOHUPYIOLIYI0 CUCTEMY 3[JpaBOOXpaHe-
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HUA, YTO O3HAYAeT, 4YTO OHU AOJDKHBI CO3AATh COOTBETCTBYIOLIME YCIIOBUS AJIA
peasiM3anuu fnpasa rpaxjaH Ha oxpaHy 3/10poBbs. [loJyibckas cucrema o6s3aHa
rapaHTUpPOBaTh peaan3aluio paBa rpaxaaH Ha UHAWBUYaJIbHYI0 OXpaHy 370-
POBbBA U AOCTYIHOCTb (PUHAHCUPYEMBIX I'OCYJapCTBOM YCJIYT [Jif BCeX IPpakJaH
6e3 MCKJTI0UeHNsI Ha OCHOBe paBeHcTBa [Mulawa, 2014: 43].

3amauyu B 00J1aCcTU 3paBOOXPAaHEHMsA B paMKax BBIIIOJIHEHUA KOHCTUTY-
LIMOHHOI'0 00s3aTeJIbCTBa N0 obeclieyeHn0 JOCTYIIHOCTH 3[paBOOXpaHeHNA
1A TIOJIbCKUX I'PpakJaH 3aKOHOaTesIb BO3JI0KUJI Ha: OpraHbl rOCy1apCTBEHHO-
ro ynpasJieHus, OpraHbl MeCTHOTO caMoyIpasyeHns u HannonanbHel GoHA
3gpaBooxpaHeHusa (HO3, mosb. NFZ). «3akoH 0 MeJUIIMHCKUX ycjIyrax, du-
HaHCHpPYeMBIX 13 rocyJapCTBEHHBIX CPeJICTB», Cpely 3aJayd, KOTOpble JOJIKHEI
BBINOJIHATH F'OCyAapCTBEeHHbIE OPTraHbl B paMKax obeclieyeHrs paBHOr'O JOCTYIIa
rpaxjaH K MeJULUHCKHAM ycJIyraM, yKasblBaerT:
co3faHue ycJIOBUH, ciocoOCTBYIOMMX (GYHKINOHNPOBAHUIO CUCTEMEI 3[1paBo-

OXpaHEeHUsT;

aHaJIM3 U OLleHKY NoTpebHOoCTel 0b1ecTBa B 3[J0POBbe, a TakXe (PaKkTOpOB,
BBI3BIBAIOLIVX M3MEHEHU B 3JOPOBbe rpax/iaH;

IMpOABMXEHKME 3JOPOBOI'O 06pa3a KN3HU 1 l'IpO(I)I/IJ'IaKTI/IKa 3A0POBbA;

(puHaHCHpOBaHUE 3[IJpAaBOOXPAHEHUS B MOPSAAKE U B COOTBETCTBUU C TIpa-
BUJIaMH, OllpeJieJIeHHBIMU HacToAmmM 3akoHoMm [Mulawa, 2014: 45-46].

B cootBetcTBUU CO cTaThell 162 pasnen 2 u ctaTbell 163 pasnen 1 «3akoHa
0 MeJUIMHCKUX yCJIyrax, (puHaHCHUPYeMBIX M3 T'OCyJapCTBEHHBIX CPeCTB»,
BBINIOJIHEHHUE 3TUX 3ajad OCHOBBIBAJIOCH HA MPUHIANAX: IleJIeHANIPaBJIeHHOCTH,
9KOHOMMH, 3aKOHHOCTH U HaJeXXHOCTU. B cooTBeTCcTBUU CcO cTaThell 163 «3a-
KOHa 00 ycjyrax 3gpaBooxpaHeHusA, GUHAHCUPYEMBIX M3 00IIeCTBeHHBIX (QOH-
[OB», MUHUCTP, YIIOJTHOMOYEHHBII 10 BOMIpOcaM 3[JpaBoOXpaHeHus1, OCYI[eCT-
BJIAET HAJA30p 3a AeATeJbHOCThI0: HarnonanpHoro GoHa 34paBooXpaHeHusl,
OeHedUITaPOB, BHIIOJHAKIINX KOHTPAKTH ¢ 3TUM DOHIOOM, OpraHu3aIiui,
KOTOPBIM 3TUM (POHIOM [TOPYUEHO BBHIIIOJIHEHHE Olpe/ieJIeHHBIX MepPOIpPUATUH,
U anTek B 06J1aCTU BO3MEIeHHs CTOUMOCTH JieKapCcTB. MUHUCTD OCYyIeCTBJISAET
HaJ[30p, PyKOBOJICTBYCh KPUTEPUAMU LieJleHallpaBJeHHOCTH, 9KOHOMUYHOCTH,
3aKOHHOCTH 1 HajiexxHocTU. [Tpu aHaM3e U olleHKe BHITIOJIHEHUS 3a7ay B cepe
3[IpaBOOXpaHeHUs UCIOJIb3YIOTCA KPUTEPUU aJMUHNUCTPATUBHOIO KOHTPOJIA.
B cutyaiuu, Koraa orjleHUBaeTCs BRIIOJIHEHNe 3a/1a4 B 00J1acTy 34paBooXpaHe-
HUA NoApa3AesieHusAMU, OTHOCAIMMUCA K CEKTOPY rOCyJapCTBEHHBIX (PUHAH-
COB, cJileflyeT IPpMHUMAaTh BO BHUMaHNe NIPUHLIUIIE (PHAHCOBOTO yIIpaBJieHNs,
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KOTOpBbIe onpefesieHs! I0JIOXKEHUAMH «3aKOHA 0 TOCyAapCTBEHHBIX (PUHAaHCax»
[Mulawa, 2014: 45-46].

Bpewms oxugaHusa MeqUIMHCKON TOMOIIU ABJIA€TCA OCHOBHBIM IOKa3aTesieM
ee kauectBa. OHAKO, Kak U Apyrue GaxkTophl, UCIOJIb3yeMble [JJI u3Mepe-
HUA AOCTyNa K MEJUIIMHCKUM yCJIyraM, OHO MMeeT MHOXeCTBO OrpaHU4YeHUM.
DTO 3aTpyAHsAET NoJIy4eHHe JOCTOBEPHBIX BBIBOAOB 0 GaKTUYeCKOM COCTOSHUU
JoCTymHOCTH Takux yciayr [Nyczaj, Wasilewski, Dziegielewski, 2017: 43-51].
[ToaToMy 11 ee M3MepeHUs NpaKTHKa UCIOJIb3yeT He OANH, a OJJHOBPEMEHHO
HeCKOJIbKO NHAUKATOPOB:

1) BpeMs OXUIAaHUS;

2) KOJIM4eCTBO CllellaIu31POBaHHBIX KJIMHUK ¢ KOHTpakToM H®D3 1 6e3 Hero;

3) mosA rocnuranu3anuil, puHaHcupyeMbrx HO3, B 0611emM KOJIMYeCcTBe roc-
NUATaIU3aldN NalyeHToB, IPOXXUBAIOLIUX B OKPYTE;

4) pojia noceljeHUN aMOyJIaTOPHBIX CllellaIi3MPOBaHHBIX KJIMHUK, GUHaH-
cupyeMbix HO3, B 00111eM KoIM4yecTBe MnocemnieHni aMOyJIaTOPHBIX clerua-
JIN3UPOBAHHBIX KJIMHUK B OKPYTe;

5) KoIMYecTBO MeAUIIMHCKIUX YCJIYT, OKa3aHHBIX B OT/EeJIeHUAX CKOPOI TOMO-
1 Y OTJeJIEHUAX HeOTJIOKHOHN IOMOIX OOJIbHULL

Bpemsa oxugaHuA MeJULMHCKUX YCJIYT BaXXHO NPU pacCMOTPEHUU Bcex
ACIIeKTOB COCTOSAHUA 3PaBOOXpaHEHUs B KOHTEKCTe OlleHKHU peajii3aluu Io-
JIMTUKU 3paBooxXpaHeHusA. [IpaBoBas OCHOBa €ro MCHOJIb30BaHUS BHITEKAET
n3 3akoHa oT 27 asrycta 2004 roga «O MeqUIIMHCKUX ycJIyrax, GUHaHCUPY-
eMBbIX U3 TOCyAapCTBeHHBIX cpefcTB» (Dz.U. 2008 Nr 164 poz. 1027, z pézn.
zm.). AKTOM O IPUMEeHeHUH YIOMAHYTOIO 3aKoHa sABjAeTcA IlocTaHOBIeHUE
Musnunctpa 3gpaBooxpaHeHus oT 26 ceHTAOpsa 2005 roga «O MeIULIMHCKUX
KpUTepUsX, KOTOPbIM JIOJIKHBI CJIEOBAaTh MOCTABIIUKY MeAUIMHCKUX YCJIYT
IIpy BHeceHnH 6eHedUIapoOB B CIIMCKU OKMJaHKUA HAa OKazaHue MeJUINHCKUX
yeayr» (Dz.U. Nr 200 poz. 1661), 31ech u ajiee YIIOMUHAIOTCA KaK CIIUCKU
OXUAAIOIINX.

OpaHako pe3yJibTaThl SMIMPUYECKUX KCC/IeJOBaHUN U JaHHble LleHTpasib-
HOT'O CTaTUCTUYECKOro ynpasiieHns 3a 2013-2014 rofpl ACHO OKa3bIBAIOT, YTO
pedopMsbl 3paBoOXpaHeHus, poseAeHHble 10 2017 roga, He IpUBEJIU K ABHO-
MY YJIyYILIEHHUIO YPOBHs BCEX BBIIIEYTIOMAHYTHIX MHANKATOPOB AOCTYMAa K rocy-
JapCcTBeHHBIM OOJIBHUYHBIM yCJIyram ¥ aMOyJIaTOpPHOU cIlel{aan31ipOBaHHON
oMoty B IMosbie [Nyczaj, Wasilewski, Dziegielewski, 2017: 43-51]. IToatomy
yJIy4lleHus KOHCTUTYLMOHHON JOCTYIHOCTH YCJIyT 3ApaBooxpaHeHus B [Tosblie
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MOXHO OXHJATh TOJIBKO OT IIPAaKTUYeCKON MPOBEPKU IIPeAIOoJIOKEeHUN APYyTron
pedopMbl GYHKIMOHUPOBaHUA U GUHAHCUPOBaHNA OOJIBHUYHOIO JIeYeHU, BBe-
neHHoit B 2017 roxay [Jarosz-Zukowska, 2020: 159-174].

5. 3akntoueHmne

B 3akmoueHue ciefyeT OTMETUTh, YTO ITOCTaBJIEHHBIE I1eJI1 HCCIIeJOBaHuA ObLIN
pocturHyThl. [lepBas, riaBHas, Obljla HallpaBjieHa Ha «IIpe/icTaBjieHue peJ-
MOCHIJIOK BBIOPAHHBIX MOJIeJIel 1 MOJIOKeHMI, PeryJIUpyoLUUX 34paBoOXpaHe-
Hue B [Tosbme u Utanuu». Bropas, nogpo0Has, 3akjtoyanach B «1ccjieOBaHNUN
1 OIleHKe MOJIeJIbHBIX pelleHN U UX BJIMAHUA Ha peau3aliiio KOHCTUTYINOH-
HO¥ rapaHTHH JOCTYyIa K MeJUIMHCKUM yCJIyraM B aHAJIM3UPYEMBIX CTpaHax».
BoLny Takke MpoBepeHbl BBIIBUHYTHIE TMIIOTE3bl MCCJIeJoBaHUA. ['1aBHas, Ipes-
rnoJiaraiolas, «4yTo NpUHATHEe MOJeH 34paBooxpaHeHus B [Tonpie u Utanuu
BeAyT K YJIyUIIeHNI0 KOHCTUTYIIMOHHOM rapaHTuU JOCTyNa K MeAULMHCKUM
ycJIyraM», IpoBepeHa HeraTuBHO. [IofpoOHas runoresa, CorjacHO KOTOPOH
«yCJIOBUSA IPUHATON MOAeJIN OKa3blBalOT CyllleCTBEHHOe BJIMAHNE Ha QYHKIHO-
HUPOBaHNe 3/IpaBOOXPAaHEHUA B AaHAJIN3UPYEMBIX CTPAHAX, B YACTHOCTU B IEPUO
nangeMun COVID-19 o HacToslero BpeMeHn», IpoBepeHa M0JIOKUTEJIbHO.

[TpoBeeHHBIN aHAIM3 [T03BOJIUJI BBECTH HEKOTOpPble 0000IeHNsA, OTHOCA-
myecs K CUTyalluu cJIyk0 3paBOOXpaHeHUsA UcciaeyeMblX cTpaH. OHU [T03BO-
JIMJIA ¢(POPMYJIMPOBATh CJIEAYIOLIE BBIBOIbIL:

1) HecmoTps Ha cylnecTBOBaHME MHOXeCTBA MoJiesiell 3paBOOXpaHeHUA
1 BO3MOXHOCTb aHaJIM3a MHUPOBOM IIPaKTHUKU IIPUMEHEHHUs 3aJ10’KeHHBIX
B HUX pellleHunH, B 00JiacTy BbIOOpa HarpaBsieHUH pehopMUPOBAHUA CITYKO
3paBOOXpaHeHNs OT/AEJIbHBIX CTPaH OCTaeTCs MHOTO CJIOXHBIX AUJIEMM,
yTO HabJ/mogaeTca Takxe B [ToJipiie.

2) Ananuzupys MofesIbHble pellleHNsA 34PaBo0XpaHeH A, MOXHO 3aMeTUTh, YTO
Hau6oJIbMKUI 00beM AOCTyIa COAEepXUT MoAesb bucmapka, XOTs B IPUH-
e Mojesb CeMallko, B KOTOpOl HabJilo[jaeTcsA 3HauuTeIbHOe BMella-
TeJIbCTBO TOCyJapcTBa B 3JpaBOOXpaHeHNe, TOXXe OTBeuaeT OOJIBIINHCTBY
3TUX TpebOoBaHUM.

3) KoHCcTUTyIIMOHHOE TPaBO Ha MeJUIIMHCKOE 00CITyKUBaHUeE, a TAKXe 3aKOHO-
JlaTeibHbBIe HOPMBI B OOJIBIIMHCTBE CTPaH (BKJII0YasA pacCCMOTPEHHBIE 31eCh:
[Mospiry 1 UTasnmio) He ABJIAITCA MOJIHOCTBIO YI0BJIETBOPUTEJIBHBIMU U PaB-
HBIMU [JI TIOJIHOTO AOCTYyIla K MeQUIIMHCKUM ycJyraM M IpoLeaypaM.
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OpHako, B IpUHIMIE OHU 06ecreynBaloT rpakJjaHaM JOoCTaTOYHYI0 rapaH-
TUIO YyBCTBA 6€30MaCHOCTHU 3/{0POBbS.

4) TunoBble pelleHNsA B 00J1aCTH 3[paBOOXPAHEHM, IPUHATHIE B TOH WJIM NHOMN
CTpaHe, OIpeJiesAIT 00beM U CTeleHb JOCTYIA TPpaXx/iaH K MeqULITHCKIM
ycayram. PaccMoTpeHue peasim3anuu peopM 3ApaBOOXpaHEHUS, UCXO A U3
MpeAbIAYIIero OnbiTa U NOCJeAYIOUINX MONBITOK MOAN(UKALINH, TTOKA3bIBa-
10T, 9YTO HU OJHO TOCYJaPCTBO HE MOXXET rapaHTHUPOBATh CBOUM I'PakJJaHaAM
TOJTHBIN JOCTYII K MeIUIIMHCKOMY 06C/TykuBaHUo0. OHU BBIHYXAEHbI HECTH
CBsI3aHHBIE C 3TUM JOMOJHUTEJIbHBIE PACXOMBL.

5) B mesioM, conpiajibHO-3KOHOMUYECKAsI MPaKTHUKa (KOHEYHO, B HACTOSIIEe Bpe-
M U B OTHOIIIEHUY 3[IpaBOOXpaHeHus) Bceraa Obljia, XOTs U He 0653aTeJIbHO
OBICTPO, KOHEYHBIM Bepu(dUKAaTOPOM MPOBePKU (HaKTUUeCKOH I0JIE3HOCTU
MPUHATHIX MOJEJIbHBIX pellleHni. 3[ech Takke uMeeT 3HaueHue GakTop
BpeMeHU (JJIMHHBIA WUJIM KOPOTKUN BpeMeHHOU ropu3oHT). Vi3HavasibHO
Jaxe Xopolo paboTaroliye Ha MPaKTHUKe MO/IeJIbHbIE PEIeHMs MOTYT OKa-
3aThCs He BIIOJIHE MJIU BooOI[e HeaPeKTUBHBIMU B HOBBIX, IMHAMUYECKU
U3MEHSIONINXCSA YCJIOBUAX UX (PYHKIIMOHUPOBaHUA (Harpumep, 0co6eHHO
B MEPUOABI IJTYOOKMX S5KOHOMUYECKUX CIaf[0B, C KOTOPHIMU B IIPOIILJIOM
YacTO MPUXOUIOCH CTAJTKUBATHCA).

6) HeJsib3s Takke He YIUTHIBATH B IIPE/ICTABJIEHHBIX 3/1eCh PACCyXAEHUAX YCII0-
BUs KOHKPETHOT'0 Kpu3nca (Tak Ha3biBaeMOro KOpOHAKPU3UCa), BHI3BAHHOTO
snugemuein COVID-19. KoHeuHo, ellje CJIUIIKOM PaHO JJiA MOJIHOM U TIIa-
TEJIbHOM OLIEHKU TOr0, KaK CJIyXObI 3/JpaBOOXpaHeHUs OTAEeJIbHBIX CTpaH
(B TOM 4YMCJIE PACCMOTPEHHBIX 371€Ch: TIOJIBCKON U UTAJIbTHCKO) MTPeoIoJIe-
BaIOT 3TU COBPEMEeHHbIe, ropa3fo 0oJiee CJI0XHbBIE Tpo0JieMbl. B HacTosAmee
BpeMsi MOXHO [1aTh JIUIIb [IPeIBAPUTEJIBHYI0 OlleHKY 3()GEKTUBHOCTU UX
paboThI IO IPEOAOJIEHUIO OTAEJIBHBIX BOJIH (¢pa3) sruagemuu COVID-19.

7) CiuikoM Jajieko uaymue o6o01[eHns 1 BBIBOJIBI BCe ellle ObLIU OBl He-
OTpaBIaHHBIMU — TeM 0oJiee, YTO HAOJTIOIEHN 1 aHAJIM3BI Ha CEroHANTHUN
JIeHb yKe MT0Ka3aau ropasfo 60JIbIIYI0 0JIe3HOCTb 0JIbCKON MOeNU 3Apa-
BOOXPaHEHUs [0 CPABHEHUIO C UTAJIbHCKOU B YCIJIOBUSAX «KOPOHAKPU3NCA»
(omipenesieHHBIE U B 1I€JIOM HEOCIIOPUMbIe IPU3HAKU 3TOT'0 MOXXHO YBUJIETD,
B YaCTHOCTH, HA PaHHUX 3Tarax 3TOU 3MUEMUN).

8) Heo6xoamMMo MPOBOIUTE JaIbHEHIINE, Topas3ao 6osiee yrirybieHHbIE MeX-
AVCHUITMHAPHBIE HCCJIeJOBAaHUsA 3TOro cnelfuduieckoro Kprusuca 1 BO3-
HUKIIEN CUTyaIuu B cepe 3qpaBOOXpPaHEHUs BO BCEM MUPE U B U3y4aeMbIX
37ech CTpaHax.
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9) Snunemusa COVID-19 u mocjiefoBaBIINK 3a Hel I'J1I00aJIbHBI 3KOHOMU-
YeCKUI KPU3UC, HECOMHEHHO, OKa3aJil OrPOMHOE BJIUSHUE Ha QYHKIIUO-
HHPOBaHME CJIyXO 37paBOOXpaHeHUs OOJIBIITMHCTBA CTPaH (B TOM YUCIIE
u [Tosbiie) — ocoOeHHO MOBJIMAIM Ha HampaBJieHus fajibHelIel pedopMbl
(uHaHCHpOBaHUA 3ApaBOOXpaHeHUs. Bo3Bpara K cucteme 00IeCTBEHHOTO
3paBOOXpaHEHUs CKOpee He CTOUT OXHKJATh, HO MOJHOCTHIO YaCTHOE Me-
JUIUHCKOE 00CITy’)XMBAaHNE 3TO TOXE MaJi0 BEPOATHHIN clleHapuil. Takum
06pa3oM, MeAUIMHCKasA CJIyk0a OCTaHeTC s ToCyJapCTBEHHO-YaCTHOM.
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THE END OF THE CLASSICAL PARADIGMS OF LAW

| Abstract

> Goal — the aim of this text is to show the functioning, transformation, convergence
and ultimately decline of classical paradigms operating in the legal sphere. Particular
attention is focused on the contemporary state of affairs, referring to today’s trends
in thought, philosophy and the contemporary way of explaining reality by societies
that are carriers of the law. The purpose is to showcase that the today’s changing
world is faced with many problems that are completely new to humanity as a whole,
and that those problems have the power to affect the legal sphere as well. It proves
that despite the belief in the stabilizing function of the law, it itself begins to be
questioned, and its iron foundations begin to waver in principle, resulting in spec-
tacular changes in the way we view such non-negotiable issues as justice, power,
order, and the meaning of being.

> Research methodology — through an analysis of the literature on the subject and by
compiling the most important paradigmatic frameworks, a cross-section of attitudes
relevant to understanding the presented issue is made.

> Score/result — as a result, an observation is made regarding the current state of para-
digms operating in the legal sphere. In line with the conclusion, it is stated that in
the present world paradigms have mostly lost or are losing their power. They will
lose it completely or undergo a transformation. There is also an exhaustion of the
power of all grand narratives that must necessarily be taken into account when
making any considerations about the embeddedness of law and its validity.

> Originality/value — the content of the text refers to well-known paradigms of law
that seem to be unshakable elements of Western legal culture. Nevertheless, the
analysis of the problems presented in the text shows that the unshakable foundations
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of law are beginning to degrade, or at least to change, in collision with, above all,
contemporary socio-cultural transformations.

| Keywords: paradigm, legal science paradigms, legal science, philosophy of law,
grand narratives, disenchantment of the world.

1. Introduction

The times we live in are often referred to as the “end of history”, whether in
the way Francis Fukuyama, a proponent of the idea of the triumph of liberal
democracy and free market over any other system, understands it or leaning
towards a slightly more negative thought — the claim that man has exhausted the
ability to harmonize and rationalize reality and the only thing that can still await
humanity is the chaos of information and stimuli overload or the deconstruction
of all the achievements of social development, comparable to the Big Collapse
theory, except that in relation to the decomposition of Western civilization.

Whichever assumption one makes, however, one has to agree with the
statement that today’s world is in the throes of many transformations. In view
of this, it should also be assumed that this state of affairs applies to all spheres
of human activity and life, as well as to social structures. And this in turn leads
to a simple statement that transformations are also taking place in law, which
after all derives its existence from the existence of society.

This text aims to analyse the statement that currently we are dealing with
a situation where the classical paradigms of law have faced their own end, losing
the power of their own legitimacy and raison d’étre. This view is particularly
raised by thinkers of the postmodern era. For a better understanding of further
considerations, it is necessary to look at the background of the meaning of this
text. For this purpose, it is worth considering what postmodernism, as understood
by the subject of this work, actually is.

Magdalena Cuprjak correctly points out that postmodern reality is a situa-
tion of permanent change [Cuprjak, 2016: 252]. Postmodernism is also chara-
cterized by a sceptical attitude to the assumption that science is capable of
formulating universal truths [Skuczynski, 2014: 143]. On the other hand, the
main target of attacks on the part of postmodernists is the Enlightenment myth;
postmodernists want to provide an alternative to the Enlightenment know-
ledge, at the same time proclaiming a warning against totalitarianisms, which
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appeared after all as a result of striving to base all duty on reason, necessity,
utilitarianism, science and technology.

Marek Zikr-Sadowski, on the other hand, points out that “according to
postmodernists, in the history of mankind no definitive philosophical answers
have been obtained in any field, and only the pursuit of philosophical searches
can be considered truly significant” [Zirk-Sadowski, 2000: 132].

With the attitude of postmodernists thus depicted, the topic of this paper
takes on a fuller meaning. In order to explore it more fully, however, further
considerations will be necessary, the ultimate goal of which will be to determine
what the title “end of classical paradigms of law” really means.

2. What is a paradigm?

In order to understand the considerations I have made, it will be necessary to
specify what the paradigm contained in the title actually is and how it relates
to law.

The word “paradigm” comes from Greek and means, among others: example,
pattern, model, scheme [Walczak, 2015, 72]. Originally, the phrase referred to
a Platonic idea, defining the prototype of changeable things, a certain idea or
form. In modern times, for example in the field of rhetoric, it has taken on the
meaning of “an exceptionally clear and typical example illustrating the discussed
issue” [Kepa, 2015: 361].

The concept of paradigm in the sense more akin to the present discussion
was first used in the eighteenth century by Georg Christoph Lichtenberg, who
defined it as “certain fundamental patterns of explanation [...] on which net-
works of explanation are structured” [Walczak, 2015: 72].

A specific paradigm theory, however, was formulated and described in 1963
in The Structure of Scientific Revolutions by Thomas Kuhn, an American philo-
sopher of science [Walczak, 2015: 68]. The thesis contained in the work states
that science takes place, follows and is based on a certain pattern, considered
correct or leading at a given time. The definition of paradigm proposed by the
scientist was as follows: “universally recognized scientific achievements that
at a certain time provide the community of scholars with model problems and
solutions” [Khun, 2001: 20].

Thus, it can be assumed that a paradigm is a theory or a set of scientific
theories, which, defined and approved by scholars, operate in a given place and

81



SYLWIA LESZCZUK

time, among others, indicatingthe problems, and thus setting research objectives,
driving the research process [Kepa, 2015: 362].

A paradigm is therefore a certain set of beliefs, a certain perspective, certain
rules of conduct, a certain framework, a certain set of epistemological assump-
tions taken for granted by researchers in order to reject the need to build each
time anew the field within which they conduct research, allowing the justification
of the derived concepts [Cuprjak, 2016: 252-254].

According to Thomas Kuhn paradigms may undergo transformations or
become completely outdated, which is the natural course of development of
knowledge and science. Kuhn indicates that at some point, as a result of research
and the resulting evolution of a given field, there comes a moment of crisis or
revolution, “when normal science, i.e. the science practiced within the currently
valid paradigm, is not able to answer the existing problems and doubts” [Wal-
czak, 2015: 72]. Most often the state of crisis is resolved by the development of
a new paradigm, which manages to fill the gaps left by the predecessor. Then
again comes the moment of doubt in the new paradigm, as a result of which the
process of searching for a new framework of translation begins again.

According to Karl Popper, in the social sciences, unlike in the natural
sciences, there is noparadigm that has become completely obsolete; the social
sciences are characterized by the coexistence of several paradigms at the same
time and the incidental complementarity of some of them, and it is possible
to point to the so-called residuality, i.e., the incorporation of certain elements
of a given paradigm into the next one as part of the changes caused by their
evolution. Mateusz Kepa, echoing the assumptions made by Kuhn, points out
that “for a paradigm to emerge, a complication or crisis must occur” [Kepa,
2015: 363]. As one can see, this is practically a direct reference to the thesis
of the American philosopher, who describes a crisis as a necessary condition
for the emergence of a new paradigm [Khun, 2001: 12]. The relevance of the
crisis derives from the fact that it shows the deficiencies and lack of translation
of previous views in relation to the changing reality and the currently existing
situation. Consequently, the paradigm shift brought about by the crisis requires
a transformation of the meanings and practices that have so far been established
by the paradigm currently being overthrown. A necessary condition that must be
fulfilled by the emerging paradigm is to take into account the new phenomena
and discoveries that led to the undermining of its predecessor. Kepa aptly points
out that “a paradigm has alwaysbeen associated with a specific method of ex-
plaining and organizing the perception of reality” [Kepa, 2015: 369]. According

82



THE END OF THE CLASSICAL PARADIGMS OF LAW

to Magdalena Cuprjak, a revolution that aims to transform a hitherto existing
paradigm or to emerge a new one “consists in breaking a specific paradigmatic
structure and formulating a new set of principles” [Cuprjak, 2016: 253].

Having presented the definition of a paradigm, one may proceed to point
out the relevance of its existence for law. In view of the law, a paradigm is
precisely a set of certain theses, assumptions, beliefs, patterns, techniques and
ideas that formulate concrete legal theories and attitudes, helping to order the
assumptions of the law, depending on a given paradigm. Also in accordance with
the above-mentioned statements, it should be agreed that paradigms relating to
law have also been subject to evolution, crises and convergences, which can be
illustrated by looking at their concrete examples.

3. Classic paradigms of law

One of the first paradigms relating to law to be discussed is the theological
paradigm, which assumes that law derives from an omnipotent, transcendent
being, and that legal and religious norms are in fact identical, or at least closely
related. Law is thus, in the terms of this paradigm, inextricably intertwined
with religious rules and is in fact the will of God. This view, dominant until the
late Renaissance, derives from the teachings of St. Augustine and St. Thomas
Aquinas. The theological paradigm was gradually transformed and eventually
gave way to, among other things, a legal-natural paradigm [Walczak, 2015: 74].

The legal-natural paradigm was formed in the 16th century. It draws atten-
tion to man’s natural rights, belonging to him by virtue of the very fact of his
being a human being, characterized by their unquestionability, immutability,
and universality.

In the era when this paradigm prevailed, it was believed that there were
identical laws that applied throughout the world, regardless of the state, and
that these laws were superior to any law, and the source of their legitimacy is
to be found in the nature of man himself, in human reason, in society, and in
the nature of all things. According to Grotius, the law based on the legal-natural
paradigm had four basic principles: the duty to honor one’s contracts, the duty
to make amends, the duty to punish criminals, and the duty not to violate the
property of another, which was successively enr iched by the claims of Hobbes
and Rousseau, who combined the law of nature with the idea of the social con-
tract as the basis of all rights [Walczak, 2015: 74-75].
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The law-of-nature paradigm lost its dominant character in the early nine-
teenth century, coming under the criticism of the developing legal positivism.
The concept of law of nature will, however, be revisited by such thinkers as John
Rawls and Gustav Radbruch, and will also appear in the provisions of the 1948
UN Universal Declaration of Human Rights and the 1950 European Convention
on Human Rights.

As mentioned above, the positivist paradigm triumphed in the 19* century,
where only objective, precise, measured, and quantifiable facts were considered
scientific at the time, which is attributed to the natural sciences rather than the
humanities. Central to the tenets of positivism was the treatment of man not in
terms of an individual, independent entity, but “a certain abstraction in the real
and actual social world” [Cuprjak, 2016: 257-258]. The most important theses
of positivism relating to law include the assumptions that:

- law is a set of general norms secured by a form of coercion,

- the law is created by unilateral and authoritative decisions,

- legal texts are the source of law,

- law is a system independent of morality and other normative systems,

- the law must be obeyed, even if it is wrong,

- the lawyer’s task is the exegesis of legal texts [Morawski, 1999: 15-16].

John Austin’s legal positivism further assumed that law was a command
from the sovereign and as such should be obeyed without question. This in turn
resulted in the exclusion of any morality from positivist state law [Zirk-Sadowski,
2000: 138].

At this point, having marked the basic frames of the positivistic paradigm,
one should quote the words of Lech Morawski, who indicates, that the crisis
of the positivistic concept of law, despite its continuous popularity, has been
discussed for years. There are resounding statements about the fact that “the
conception of law defended by positivism is less and less adequate to the needs
of contemporary societies” [Morawski, 1999: 16]. First of all, statements are
raised that the conception of law championed by positivism has proved to
be completely ineffective when confronted with contemporary needs and is
unable to cope with current problems. It has also been noted that positivism
pays little attention to the role of law as a tool that shapes social structures.
Morawski explicitly states that “the rationalization of contemporary law can or,
correspondingly, cannot be done within the positivist paradigm” [Morawski,
1999: 18].
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As it seems, a natural consequence of the popularity of positivism was the
emergence of movements that were both related and critical, but also reformist.
Modernism should be counted among the latter.

Modernism, the dominant worldview of industrial societies, is in short all
trends and currents of thought derived from the tradition of the Enlightenment,
in fact reproducing the Enlightenment systems of values. Characteristic of mo-
dernism were the convictions that science and technology are the basis for the
rationalization of social relations (the so-called scientism), as well as the rules
accepted in natural and empirical sciences, which were given a universal chara-
cter; no less important were also such features as secularization of thinking,
individualism, the belief in the rationalizing power of reason, and reliance on
scientific and technological development [Morawski, 1999: 20]. In relation to
law, modernism assumes that based on the Weberian model of bureaucratic
organization, it is an effective instrument for controlling social processes.

The 1960s bring a crisis of modernist thought, with scholars turning away
from the ideas of scientism and methodological naturalism, no longer seeing
reason and developments in technology as reliable instruments and bases for
rationalization, thus creating postmodernism.

Postmodernism is characterized by a multitude of internal currents of
thought, for which, as Lech Morawski mentions, it is ultimately difficult to find
a common denominator, apart from a common rejection of the assumptions of
positivism and its modernist reform. The framework of postmodernism includes,
among others:

- Critical Legal Studies,

- the literary school of law (Law and Literature),

- feminist law school,

- ethnic theory of law,

- economic school of law (Law and Economics) [Morawski, 1999: 22].

Lech Morawiecki points out that “in the conviction of postmodernists, the
concept of law based on the positivist paradigm has become an anachronism
and is not able to face the problems of societies at the end of the 20" century.
In fact, today it serves as an instrument for preserving the social, economic and
political status quo” [Morawski, 1999: 23].

Modernists and postmodernists agree that since the second half of the twen-
tieth century positivist ideas about law have become anachronistic and are
unable to defend themselves in the face of the social changes of the modern
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world. However, modernists believe that there is a chance to reform and adapt
the positivist paradigm so that it is applicable to today’s realities, while post-
modernists firmly reject positivist assumptions and do not believe in the effec-
tiveness of modernist reforms.

It will not be wrong to say at this point that the decline of the positivist
conception of law was caused by social changes, and these should include
above all:

1) the transformation of ethnically, culturally, religiously, and nationally
homogeneous societies into multicultural societies that are highly diverse
in these categories;

2) diversity of beliefs, value systems, and cultural backgrounds within socie-
ties, which has resulted in the destruction of a unified way of interpreting
reality and has nullified the possibility of translating a single morality,
goals, and aspirations into an entire society;

3) the unpredictability of the consequences of decisions and the impossibility
of assessing risks on an individual and global scale;

4) the transition from an industrial society to a post-industrial society, which
involves, among other things, greater mobility of individuals in social
structures, and exacerbates globalization processes;

5) development of the information society, with easy access to information;

6) the development of attitudes that deny authority and the loss of faith in the
power of law and justice;

7) the increasing complexity of societies and the processes within societies;

8) a loss of faith in the ideas and slogans that not long ago were held; a col-
lapse of faith in the vision of achieving wealth, peace, stability, social po-
sition, progress [Sulikowski, 2015: 95-96].

Taking all the elements mentioned above into account, it would be worth-
while to refer to the statements of Grazyna Skapska, who effectively describes
postmodern society, whose features were practically indicated above, as changes
that led to the overthrow of the positivist paradigm: “postmodern society is
a globalizing polycentric society, without hierarchy, in which the traditional
sovereignty of the state is being questioned and the boundaries between states
are becoming increasingly fluid. It is a postcolonial and post-hegemonic soci-
ety [...], a society in which large multinational corporations and civil society
organizations are gaining importance [...], a society that is characterized by
growing uncertainty and risk, and an expanding area of indeterminacy [...],
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a society that — due to the multiplicity, fluidity, fragmentation and alienation
of law — must cope on its own” [Skapska, 2008: 55-56].

Morawski also mentions, that “the crisis of the positivistic model of law
was finally contributed to by the crisis of great ideologies, which tried to realize
their ideals and programs by drawing on the positivistic concept of law [...].
The defeat of communism, the inefficiency of the welfare state programs and the
extremely liberal model of economy, are also in a specific relation with the crisis
of the positivistic ideology and the search for a new vision of law” [Morawski,
1999: 34].

Thus, it can be assumed that the end of the classical paradigms of law is de
facto a refinement and completion of Max Weber’s thesis on the “disenchantment
of the world”.

According to Jean-Francois Lyotard, the gap left by Weber’s “disenchantment
of the world”, as well as the one that appeared as a result of the collapse of the
great and traditional paradigms, was filled by the assumptions of Wittgenstein
and Austin, thus restoring the power of metanarrative, based on the construc-
tion of the performative function of cultural and philosophical texts. Moreover,
Luhman’s theory of social systems proved helpful, where the scholar explicitly
states that it is performativity that sustains the existence of the social system after
the era of “disenchantment of the world”, which disenchantment was caused by
science and technology. According to Zirk-Sadowski, modernity’s doing without
the myth of the beginning as the ultimate justification of social systems and
the discovery of performativity led Luhman to formulate the well-known thesis
of the so-called autopoietic character of social systems. Autopoieticity, that is
the self-reproduction and self-control of social systems, and within them legal
systems as sets of meanings and symbols that form social relations, is made
possible by the performative function of speech, which replaces in them the
reality of physical systems” [Zirk-Sadowski, 2000: 141]. Systems theory assumes
that it is possible to represent the social world and all knowledge in the form
of meaning, symbolicity. Thus, the concept of performativity was considered in
the autopoietic theory of law as another meta-arrative.

As Grazyna Skapska notes: “Niklas Luhman’s theory of social systems allows
for the adoption of new optics in the analysis of society and the relation between
society and law [...]. The conception of a social system and all the partial systems
that make up society as communicative systems, self-creating and reproducing
from their own elements, determined the formation of a new paradigm in social
sciences, first of all in the sociology of law” [Skapska, 2008: 55-72]. It is worth
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adding here that it is emphasized that the idea of fragmentation, multiplicity and
mutually exclusive narratives is characteristic and crucial for postmodernism.
Michal Walczak, in an attempt to describe the current situation in relation
to the dominance of the law paradigm, states that “it cannot be said at present
that there is one dominant paradigm in legal science. Rather, we are dealing with
many views, currents and theories that compete or complement each other in
order to explain the complex nature of law” [Walczak, 2015: 79]. On the other
hand, Skapska makes the following analysis of the state of law in the contempo-
rary world, citing that “the theory of law in postmodern society can be described
as poststructuralist. It is based on the observation that the problem of law in the
modern world is the modern world itself, i.e. the processes of the disappearance
of social hierarchies, fragmentation and the growth of pluralism, the growing
areas of ambiguity and risk, as well as globalization combined with quite radi-
cal changes in the internal sovereignty of the state” [Skapska, 2008: 65-66].

4. The end of grand narratives

In science, we encounter the main narrative threads that are characteristic of
a particular field. Narrative influences affecting science “from the outside”, on
the other hand, take the form of metanarratives, whose task is to “provide science
or society as a whole with a credible goal of action” [Zirk-Sadowski, 2000: 140].
However, after Max Weber’s formulation of the idea of “disenchantment of the
world”, i.e. the abandonment of social myths and traditions in order to explain
reality with the help of Enlightenment technical reason, the question arises about
the justification and maintenance of the credibility of metanarratives.

Pawet Skuczyniski points to the theory of metanarration, “according to which
modernity is characterized by the existence of theories that not only claim univer-
sal truthfulness, but also claim to explain the whole of reality and the rules that
govern it, including providing criteria that determine the truthfulness of other
theories” [Skuczynski, 2014: 143]. Postmodern societies, however, are strongly
distrustful of any grand narratives that they believe have lost their credibility.
How can a single narrative claim to be an all-theory of everything, able to contain
such a changeable and violent world, in which, as Friedrich Nietzsche used to
say — “Gott ist tot” — the whole basis of making sense of anything has collapsed,
due to the unreliability of all previous matrices of understanding and explaining
of all meaning.
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Based on the observation of the lack of faith in any attempts to explain and
organise reality, Jean-Francois Lyotard developed a thesis according to which we
are dealing nowadays with the collapse of metanarratives, which have gradually
lost their legitimacy. In The Postmodern Condition the thinker writes as follows:
“in contemporary society and in contemporary culture, in post-industrial socie-
ty, in post-modern culture, the question of legitimacy takes on a different form.
The great story, regardless of the way it unifies knowledge, that is, whether it is
a speculative story or an emancipatory story, has lost its credibility” [Lyotard,
1997: 25-35].

Lyotard finds the cause of the decline of the story in the development of
techniques and technologies, the renewal of liberal, developed capitalism, which
at the same time contributed to the flowering of knowledge. According to him,
“the crisis of scientific knowledge, signs of which have multiplied since the end
of the nineteenth century, is not due to the accidental proliferation of science
within the framework of technical progress and the expansion of capitalism. It
results from an internal erosion of the principle of legitimacy of science” [Lyo-
tard, 1997: 25-35].

As Wojciech Klimczyk notes: “the problem of metanarration is a problem of
legitimation [...]. Metanarrations legitimize a number of more specific narratives,
such as national histories, situating them within a discursive universe based on
such pillars as freedom, the subject, humanity, human rights, or development”
[Klimczyk, 2013: 54]. How, then, can they fulfil their function in societies where
these very foundations are failing — in multicultural societies, where doubt is
cast on the causal power of further human progress, where the idea of freedom
is being redefined.

Michat Wréblewski, on the other hand, notes that Lyotard, in The Postmodern
Condition, while considering the process of the delegitimization of knowledge and
the fall of great metanarratives, “sees its source in the very logic of modernity,
and thus admits that the final point, called postmodernism, was reached during
the long journey that started in modernity” [Wréblewski, 2010: 134]. Klimczyk
points out at this point that “myth is not subject to the rules of observation and
proof, so it must be uprooted. Modernity thus disqualifies narrative as a form of
knowledge. But only seemingly. The Enlightenment, having dealt with the divine
guarantor of truth, tries to replace it with reason [...]. By removing myth, the
Enlightenment removes the guarantee of unity” [Klimczyk, 2013: 53].

Thus, one can repeat after Klimczyk that “the basic tissue has dissolved”
[Klimczyk, 2013: 65]. The order is nolonger legitimized by the common belief in
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“the sanctity of the traditions that have always beenin force and the legitimacy of
the people who have been endowed with authority by those traditions” [Weber,
2002: 160]. As a result, “there are no longer fearsome gods, nor a universal, abso-
lute God to whom one can appeal. The mystery of being thus loses its representa-
tion. Man thrown into thepost-metaphysical world has to be content with floating
on the surface of things. There is onlythe surface [...]” [Klimczyk, 2013: 65].

At this point we should quote Marek Zirk-Sadowski, according to whom post-
modernism “allows for the cooperation of mystical and rational cognition, it does
not reject the usefulness of common experience and common sense in ordinary
life. It is about finally transcending the myth of objectivity, separating the subject
and the object of cognition, and replacing it with a multitude of stories, which
is done by the mind in the field of art, science, philosophy, and everyday life
[...]. Postmodernism does not mean rejecting the need for reflection, philosophy
and thinking. It is merely skeptical, it rejects the domination of a single type of
thinking, of mindfulness, of reflection, in which one presupposes something and
then throughout the whole course of thinking and reflection implicitly defends
it [...] [Postmodernism] is mainly a critical warning against dogma”. What is
more, Lyotard, unlike Max Weber, does not attribute a negative meaning to ir-
rational factors. According to Skapska, the scholar “emphasizes the positive effect
of irrationality for questioning the aforementioned grand narratives justifying
unity, coherence, systemicity” [Skapska, 2008: 65].

In sum, the demise is a foregone conclusion for traditional paradigms and
narratives relating to law. Social structures and the modern world have evolved
to such an extent that the foundations on which the old schemes were based
must necessarily fall into disuse. Nevertheless, bearing in mind the previous con-
siderations about the transformation of old beliefs into new ideas, it is possible,
and even certain, that we will encounter echoes of old traditions in new ways
of explaining the validity of law. Today’s world of declining old narratives will
eventually be reshuffled, resulting in new structures that provide a new basis
for legitimacy. New narratives will take the place of old ones; for the absence
of “new myths” will lead to a chaos of cognition.

5. Conclusions

Today’s changing world is faced with many problems that are completely new to
humanity as a whole. For the first time in history we are faced with such dynamic
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changes that require us to redefine all cognition. We are scrupulously rejecting
everything “old” and traditional, above all because of features that are completely
unsuited to today’s realities. This process leaves many societies with a sense of
emptiness, marasmus, and even nihilism. The rejection of the old foundations,
and the lack of yet created substitutes, about which it is doubtful that they will
appear at all (or whether they will appear in a form that can answer the questions
posed by the “post-world”), causes all the foundations of meaning to collapse.
Repeating Lyotard, one can quote his statement that “most people have already
lost even the longing for a lost story” [Lyotard, 1997: 25-35].

And yet, in his work Wojciech Klimczyk also quotes Lyotard, who wonders
whether narration is perhaps a universal human need [Klimczyk, 2013: 52].
This would be evidenced by the discourses that are still being conducted by
scholars, aimed at identifying new structures for the “new myths” that meet
these needs. Michat Wréblewski rightly observes that “we cannot fully disregard
the metaphysical heritage, but, aware of its contingency and fluidity, we must
learn to live with it. For one cannot conduct philosophical reflection without
metaphysics” [Wréblewski, 2012: 131]. Even because of this, it should be said
that we are not completely breaking with the narrative character of knowledge,
but we are transforming the character of narration” [Klimczyk, 2013: 52].

I have previously compared the collapse of old paradigms of law and narra-
tive to the concept of the Big Collapse. But perhaps there is a pulsation of sorts,
and after the collapse, there will be a new Big Bang that will allow us to create
a framework that fits into and keeps up with today’s dynamic world.
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| Abstract

> Goal - the goal of the present article is to put into perspective the conceptual
framework of Norway’s development assistance policy. It argues that the Norwe-
gian approach to development assistance stems from the welfare-state ideology,
the position of moralism and the humane internationalism formed due to Norway’s
identity as a small state. In this vein, Norway regards development assistance as
a crucial way to promote its socio-political values and maintain international sta-
bility. Being one of the most generous donors of ODA in proportion to the size of
its economy, Norway demonstrates its readiness to have a moral responsibility for
the global common good.

> Research methodology — the methods used in the article are external research of offi-
cial documents and reports of Norwegian governmental agencies and international
organizations, as well as historical analysis of key pillars and trends of Norwegian
development assistance.

> Score/result — the article is distinguished by a high scientific level.

> Originality/value — the article represents the original complex approach to the pro-
blem of Norwegian development assistance providing substantial analysis of its legal
framework and conceptual ground.
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1. Introduction

Donors of international assistance can be motivated by different objectives. While
many countries that provide foreign aid appear to be at least partly motivated
by self-interest considerations, Norway, as well as other Nordic donors, tends to
be considered as exception. Apropos its motivation, the Norwegian government
states: “Our development policy is designed to promote economic development,
democratization, implementation of human rights, good governance and measur-
es that can lift people out of poverty for good” [MFA, 2020: 1-3]. Thus, Norway
demonstrates its commitment to promote development and alleviate poverty on
the global scale.

This paper analyses the legal framework of Norway’s development assis-
tance policy, its conceptual ground and the trends and patterns of current aid
allocations. With recourse to the available data on aid disbursements during
the period 2010 to 2019, the paper examines the trends of Norwegian ODA and
Norway’s policy response to the COVID-19 challenge. The essential question
addressed in the paper is why Norway chose to become actively and deeply en-
gaged in development assistance policy efforts when it had other options. This
paper assumes that the answer to this question is Norway’s domestic identity
and a structural context wherein its foreign policy was formed.

This paper is organized as follows: Section 2 analyses legal framework of
Norwegian ODA. Section 3 focuses on the determining factors of the Norwegian
approach to development assistance through a multifaceted explanation for its
existence. Section 4 provides insight into the trends and key patterns of current
Norwegian ODA, including those concerning the COVID-19-related efforts. Sec-
tion 5 concludes.

2. Legal framework of Norwegian development assistance

Norwegian development assistance is subject to regulation by the annual budget
and letters emanating from government to the agencies concerned with the ac-
tivities in the relevant spheres. Norway’s ODA is also regulated by the country’s
commitments under United Nations and OECD. As Norway considers the UN
millennium goals as a reference point for its foreign, it tends to focus its aid on
the relevant spheres such as climate change, poverty, conflict mediation, health
and education. The main oversight organ which “objectively and neutrally” con-
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trols the appropriation of assistance funds is the Office of the Auditor General
of Norway. Two principal agencies responsible for the implementation of ODA
policy in Norway are Norad and Norfund.

2.1. Norad

The Norwegian Agency for Development Cooperation (Norad) established in
1968 is the main implementing agency for development cooperation in Norway
[Selbervik, Nygaard, 2006: 8]. The delivery of Norway’s development coopera-
tion is shared between the Ministry of Foreign Affairs and NORAD with a latter
being a directorate under the Ministry [OECD, 2020: 1]. The Norad budget
and short-term mandate are determined by references and annual letters of
allocation issued by the Ministry of Foreign Affairs and the Ministry of Climate
and Environment [Norad, 2021: 2]. Norad has five main responsibilities: to
provide expert advice about development and aid to foreign services, to ensure
quality assurance and monitoring, to manage support schemes to organisations
in poor countries, to communicate with the Norwegian public, and to conduct
independent evaluation of activities funded over the Norwegian development
budget [Norad, 2021: 1]. Since 2016-2017, NORAD gained more responsibility
in managing Norway’s support to health, education, climate and renewable
energy programmes, private sector development, and support for civil society
organisations [OECD, 2019: 12]. The evaluation department of Norad issues
evaluation reports on an annual basis which are important instruments for fa-
cilitating foreign aid.

2.2. Norfund

The Norwegian Investment Fund for Developing Countries (Norfund) established
in 1997 is the state-owned investment fund for commercial activity in develop-
ing countries [Norfund, 2015: 2]. The agency receives most of its funding
from the Ministry of Foreign Affairs and regulates projects on the attraction of
private investments in developing countries and alleviation of poverty therein.
The mission of Norfund is “to create jobs and to improve lives by investing in
businesses that drive sustainable development” [Norfund, 2021: 1]. In order to
achieve this, in its current strategy Norfund focuses on investments in spheres
relevant to the UN’s Sustainable Development Goals: clean energy, financial
institutions, green infrastructure and scalable enterprises [Norad, 2019: 5].
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One of the most distinctive features of Norfund is its nature of an investor
which is ready to accept high risks and invest in areas where the effects on
development would be greatest. To this end, Norfund provides guarantees and
loans to enterprises and companies in recipient countries. Similarly to other
government agencies, Norfund is subject to monitoring by the Office of the
Auditor General of Norway.

3. The conceptual ground of Norwegian development assistance policy
3.1. The welfare state ideology

The sociopolitical values related to the welfare state lie at the bottom of Nor-
way’s development assistance policy. Norway’s welfare state model is derived
from the ideology of egalitarianism that called for actions directed at achieving
equality and social justice through public regulation and redistribution policy.
Norway’s first welfare programs date back to the beginning of the 20% century
when Norway became the first country to introduce the first sickness insurance
law and in the mid-20™ century it was among the first countries that adopted
the principle of universal social programs [Kunhle, Hort, 2004: 45]. Based on
the solidarity standards, Norway’s model of the welfare state reflected the Social
Democratic ideology. Little wonder the main driver of Norway’s aid policy was
the Labour party that had a history of participation in trade union internationals
and philanthropic efforts. Welfare principles institutionalized at the national
level became the underlying rationale for Norway’s active participation in the
development assistance regime reflecting its perception of international aid as
a response to disparities between rich and poor. The fact that currently Norway is
one of the most generous donors of development assistance, can serve as a bright
example to prove the thesis that a state with a welfare state ideology is highly
likely to provide a substantial amount of assistance to developing countries in
need. Thus, development assistance becomes an extension of Norway’s welfare
state responsibilities on the global stage.

3.2. Moralism and humanitarian internationalism

Norway’s development assistance policy is strongly influenced by the moralist
and humane internationalist ideas that became a projection to the international
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stage of its domestic welfare state values. The ethical imperatives and morality
to help derived from the Christian tradition became the prerequisite of Norway’s
foreign policy position of moralism — a marker of its particular approach to de-
veloping relations with the South. The Norwegian Christian tradition dates back
to the activities of the Norwegian Missionary Society engaged in evangelization
efforts in South Africa, Madagascar, Cameroon, Tanzania, Mali and Ethiopia
within the conceptual framework of “christianizing” and “civilizing” African
countries [Simensen, 2005: 47]. The Norwegian Christian missions guided by
moral and Lutheran church values became an instrument of contact with other
cultures due to their active role in a range of development-oriented activities,
such as building, trade, agriculture and education. Norway’s current develop-
ment assistance discourse seems to preserve the spirit of the above-mentioned
activities of the first Norwegian Christian missions reflected in the use of the
following terms: technical assistance, poverty orientation, and promotion of
human rights.

Since the middle of the 20" century, the main driver of the humane inter-
nationalism in Norway has been the Norwegian NGOs that, focusing on the
need for Christian solidarity with the poor, gave a political force to the idea of
ethical responsiveness to the needs of underdeveloped countries. Considering
the international distribution of income and resources as indefensible and em-
bracing a concern with the development needs, Norway has sought to reduce
the gap between rich and poor countries and actively promoted the idea of
creating an economic system that would have been more responsive to the
challenge of global poverty.

The altruistically motivated development assistance policy of Norway
that embraced a concern with the development needs, reflected the state’s
adherence to cosmopolitan values attuned to the ideas of the humane inter-
nationalism — a concept premised on the perception of the principle of the mor-
al obligation of developed countries towards people who suffer and live in ex-
treme poverty [Thérien, 2002: 461]. Being both morally compelling and in the
long-term interest of Norway, humane internationalism became a determining
factor of the Norwegian development assistance policy due to the combination
of the state’s altruistic motives with the foreign policy interests-related motives
[Stokke, 1989: 13]. The demonstration of a commitment to promote the dome-
stic socio-political values in the international scene became a way for Norway
to gain a reputation of a state that embraces a concern with the development
needs.
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3.3. The foreign policy interests

Since 1905, when Norway became an independent state, its foreign policy has
been dominated by the positions of moralism, neutralism and realism [Riste,
2005: 14]. Although being a reflection of ad hoc stances of the Norwegian stand-
ing in the international environment, these positions could coexist and thus ac-
commodate different political interests within the country. While in the interwar
period Norway’s foreign policy was dominated by neutralism, after World War II,
Norway’s foreign policy gained a marked international orientation reflected in its
endeavors towards making a distinctive contribution to the international scene
via the activities for attainment of the common good congruent with its political
culture and policy values. As a small country with an open economy, Norway
was concerned with the establishment of an international regime under which
international peace and economic stability could be maintained most effectively
[Stokke, 1989: 45-47]. Acknowledging the United Nations as the most influential
actor in this regard, Norway considered cooperation with the UN system as one
of the pillars of its foreign policy.

Following the establishment of the first UN development decade, Norway,
despite being a not very rich country, realized its aid policy in concordance with
the UN standards of development strategy and the development philosophy of the
Bretton Woods Institutions, therefore seeking to demonstrate its commitment to
the global aim of intensifying economic growth and social advancement in the
developing countries. The overarching interest stemming from the Norwegian
domestic environment related to the promotion of foreign policy values within
the framework of moralism wherein development assistance could play a crucial
role. The incomes from the North Sea oilfields that made Norway a rich state
contributed to strengthening its position as an actor that could step up to the
plate affording much more spending on the development needs. It’s important
to stress that whereas development assistance could play an important role in
promotion of Norwegian exports and investments in developing countries, in the
case of Norway, the economic and private sector interests cannot be consider-
ed as a decisive factor in shaping foreign aid policy since they had a relative-
ly marginal impact on its assistance performance. The altruistically motivated
Norwegian development assistance policy has been instrumental for promotion
of the domestic socio-political and humane values that contributed to Norway’s
gaining the status of an active actor that has a perception of moral responsibility
towards the least developed countries.
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4. Current trends of Norway’'s ODA
4.1. Norway's ODA in 21th century

In the first decade of the 21° century Norway demonstrates its commitment
to the Sustainable Millennium Development Goals (SDGs) with a focus on the
relevant areas of development. Norway stresses the importance of increasing
aid effectiveness through the so-called “positive conditionality” measures that
provided for targeting aid to institutions, groups or activities considered likely
to achieve the objectives defined in Norwegian development assistance programs
[Stokke, 2019: 63]. In 2013, for the first time, Norway’s aid budget exceeded
NOK 30 billion. Since then, Norway has consistently increased the volumes of
ODA with a slight decrease in 2014 and 2017-2018; its latest aid budget became
record high (see Figure 1).

Figure 1. Norway's ODA volumes in NOK millions (2010-2019)
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Source: Norad database [date of access: 6.03.2021].

Following the declaration of Sustainable Development Goals (SDGs) that
are the basis of Norwegian development assistance policy, Norway has re-
iterated the intention to increase aid effectiveness and contribute to global
development with a particular emphasis on the following cross-cutting issues:

99



IRYNA LUKIANOVA

human rights, women’s rights and gender equality, climate change and envi-
ronment, and the fight against corruption [Norad, 2019: 23]. This intention
is reflected in the country’s present development policy assistance agenda
that focuses on the set of priorities that includes climate change, education,
health, private sector development and humanitarian assistance. Norway has
reformed its development assistance policy in several ways to make it more
adequate to achieve the SDGs and Rio + 20 decisions and address the global
challenges.

The first pattern has been Norway’s concentration on fewer countries with
a greater focus on results and division of partner countries into categories. This
reform became a result of the evaluation of the previous aid scheme as insuffi-
ciently effective that was in part due to the excessive number and disbursement
of recipient countries. While in 2013 Norway provided aid to 116 countries,
in 2014, it significantly reduced their number, allocating development as-
sistance only to 84 countries [OECD, 2019: 12]. At the same time, Norway’s
share of bilateral country programmable ODA decreased. Norway sought to
support changes that would help recipient countries to take responsibility for
their populations, claiming that their authorities should not consider aid as
compensation for poor governance. Such a perception concerning developing
countries’ responsibility, together with the efficient trade policies and creation
of favorable conditions for investment and job creation, became the critical
elements of the Norwegian new model of development assistance. Besides,
Norway defined 12 focused countries and divided them into two categories —
fragile countries and countries undergoing a process of development. Since
then, Norway has put a particular emphasis on assisting fragile countries be-
cause of the high costs of not getting involved therein. As Norway sought to
strengthen fragile countries’ ability to safeguard their own security, it mainly
allocated aid to support the security and justice sector — an area that was paid
insufficient attention by OECD. Since 2017, Norway has concentrated on such
categories of partnerships as long-term development cooperation and coope-
ration for stabilization and conflict prevention [MFA, 2017: 9]. Furthermore,
Norway has pursued an idea of international legitimacy of donor participation
in the development of recipient countries that reflected its steadfast advocacy
in support of human rights.

Second, there has been a relevantly stronger emphasis on multilateral de-
velopment policy. Until 2017, the proportion of Norwegian multilateral funding
was lower in comparison with the share of bilateral assistance. In 2017, for the
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first time, Norway provided more than half of its foreign aid through multi-
lateral organizations [Donor Tracker, 2021: 5]. The country also increased the
proportion of bilateral funding channeled through the multilateral system and
began to provide more bilateral ODA through intermediary funds. In recent
years, Norway has focused on the provision of foreign aid through multilateral
channels because such aid is catalytic as multilateral organizations have a better
ability to mobilize efforts and resources for development assistance in develop-
ing countries and to influence their use by authorities of such countries. Among
multilateral organizations, Norway relies in particular on the UN system that
is the country’s traditionally important arena for international policy work and
a key channel for development assistance. In 2019, the largest recipients of
Norway’s core funding were UNICEF, UNDP, UNFPA, UNHCR, WFP and UN
Women [Permanent Mission..., 2019: 6]. Norway is deeply committed to multi-
lateral funding for three strategic sectors — climate, education and health. This
commitment is translated into its strong support for UNDP, UNICEF and GAVI,
which are the largest recipients of Norwegian aid. Norway’s position as a signi-
ficant and principled supporter of the UN is demonstrated by the fact that its
aid channeled to and through multilateral institutions is mostly provided as core
and earmarked funding.

The third pattern has been greater involvement of new participants of ODA
policy - civil society and NGOs, and private business. The Norwegian govern-
ment has traditionally had strong linkages with NGOs; such close cooperation
has been characterized as “the Norwegian model” [Forster, Stokke, 2005: 53].
Nowadays, Norway’s social accent in development policy is becoming even
stronger than in the previous decades. In 2019, 26.6% of all Norwegian aid has
been channeled through the civil society organizations — the Norwegian Refugee
Council, Norwegian Red Cross, Norwegian Church Aid, Norwegian People’s aid
and Save the Children Norway [Donor Tracker, 2020: 3]. The Norwegian civil
society support is broadly relevant to the needs, priorities and possibilities in
developing countries as they can be engaged in the activities that governments
are not always able to carry out. Another important partner in the realization
of Norway’s development policy is a private business that is particularly active
in the development of sectors of renewable energy, agriculture, and marine
resources in developing countries. To stimulate private business activities, the
current government proposed a new Norfund grant facility scheme that allows
Norwegian private business to co-finance improvement initiatives that support
development in developing countries.
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Fourth, Norway has increased focus on the special programs - Oil for De-
velopment and Tax for Development. Initiated in 2005, the Oil for Development
(OfD) Programme is directed at improving petroleum sector management in part-
ner countries. Currently, the programme cooperates with 15 countries in Africa,
Asia, the Middle East and Latin America using the peer-to-peer approach that
provides for long-term institutional cooperation and support for civil society
organisations in their efforts to hold the local authorities to account [Norad,
2020: 7]. Almost half of the total program total disbursements from 2006 to 2019
were allocated to African countries. The second Norwegian initiative called the
Tax for Development program was launched in 2011 with an aim of “improving
financing for national development priorities and the SDGs through increased
tax revenue and a strengthened social contract” in developing countries [Norad,
2020: 12].

Recognizing the importance of increasing domestic resource mobilization
to realize the SDGs, Norway took a portfolio approach to its performance that
covers grant agreements with a different thematic and geographic focus. Nowa-
days, the programme includes cooperation with Tanzania, Rwanda and Nepal
(the previous partner countries were Mozambique and Zambia). The emphasis on
special programmes becomes a sort of Norwegian ‘niche’ in ODA through which
Norway demonstrates its particular commitment to sustainable development in
developing countries.

4.2. Norwegian response to the COVID-19 pandemic

Since the onset of the coronavirus outbreak, Norway took on a leading role
in international activities to fight the pandemic. The prioritized region of the
Norwegian response to the COVID-19 challenge became Sub-Saharan Africa.
The Norwegian policy response to the pandemic has been dominated by the
three pillars: prioritizing multilateral funding, increasing earmarked funding
for health and vaccine projects, and facilitating greater flexibility and rapid
disbursements of funds in current health-related projects and programs [Norad,
2020: 14]. There are several patterns of the Norwegian approach to projects
and allocation of funds to developing countries in the context of the COVID-19
challenge. A first feature is an increasing focus on global health, especially per-
tinent to vaccine research and health-related issues, humanitarian support and
funding to the UN Response and Recovery Fund (see Figure 2).
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Figure 2. Main issues of Norwegian COVID-19 - related support

" Research on vaccine and health-related issues
W Humanitarian support
B The UN Response and Recovery Fund

Source: authors’ calculations using data available at Norad database [date of access: 6.03.2021].

Figure 3. Disbursement channels of Norway's COVID-19 projects

" Multilateral organizations
m Norway's public sector
B NGOs

Source: authors’ calculations using data available at Norad database [date of access: 6.03.2021].
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Norwegian COVID-19-related aid is primarily channelled through multila-
teral organizations and global funds. The assistance allocated through the Nor-
wegian public sector constitutes the fifth part of the total COVID - 19-related
aid and is mainly channelled through the Research Council. It is important to
note that there has been little or no additional funding through Norwegian
NGOs or any significant new bilateral initiatives in Norway’s focus countries
(see Figure 3).

Second, there is a special emphasis on multilateral organizations as regards
social and economic issues and the far-reaching consequences of the pandemic
which translated into additional funding to the World Bank and the IMF. More-
over, Norway played a key role in initiating and funding the UN COVID-19
Response and Recovery Multi-Partner Trust Fund established to address the
COVID-19 challenge [Kanter, 2020: 1]. Third, the Norwegian humanitarian al-
locations responded to the global appeals from the UN and the International
Red Cross with most funding being channelled to the UN agencies considered
most likely to address the COVID-19 challenge [MPTF, 2021: 1] (see Figure 4).

Figure 4. Norway's funding to the UN agencies

World Food Programme
H UN Population Fund
H World Health Organization
H UN High Commissioner for Refugees
W International Organization for Migration

Source: authors’ calculations using data available at Norad database [date of access: 6.03.2021].

Consistently highlighting the importance of investing in the health sector,
after the beginning of the pandemic, Norway significantly increased funding for
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international health efforts in the budget for 2021. In May 2020, the Revised
National Budget of Norway provided COVID-19 related increases in aid alloca-
tions with a predominant focus on global health (see Figure 5).

Figure 5. Increases in Norway's Aid Budget Related to COVID-19

Global health
B Humanitarian aid
B Africa grant
H World Bank/IDA
B IMF Catastrophe Containment and Relief Trust

Source: authors’ calculations using data available at Norad database [date of access: 6.03.2021].

Norway brings into focus the fact that the pandemic, being particularly
dangerous to humanity per se, can lead to even more severe challenges for
the poorest countries, such as human rights violations, increased inequali-
ty, food shortages, and lack of attention to other communicable and non-
-communicable diseases (measles, malaria, tuberculosis and maternal and
child mortality).

To address this challenge, Norway invokes the UN Building Back Bet-
ter (BBB) strategy by directing its efforts across different sectors to reduce
threats to public health through the activities in the areas of climate change,
education and smart food production [MFA, 2020: 17]. Furthermore, in its
efforts to fight the COVID-19, Norway focuses on combatting corruption and
illicit financial flows, improving the social safety net for the most vulnerable
groups and supporting women’s rights and gender equality. Thus, Norway
demonstrates the holistic approach to the global health challenge caused by
COVID-19.
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5. Conclusions

The paper has examined legal framework, conceptual ground and current trends
of Norwegian development assistance policy. To analyze the prerequisites and
peculiar features of Norway’s sustained and active involvement in development
assistance endeavors Norway’s strategic documents, the studies of Norwegian
authors and OECD, Norad and Donor Tracker statistics were used.

This paper defines the following factors as the determinants of the Norwe-
gian approach to development cooperation: the welfare state ideology, moralism
and humane internationalism and foreign policy interests related to the mainte-
nance of international peace and economic stability and promotion of Norway’s
foreign policy values.

The paper reveals that Norway’s development assistance policy in recent
years has been dominated by the holistic stance to development challenges with
a focus on climate change, education, health, private sector development and
humanitarian assistance. It finds strong evidence that Norway predominantly
provides foreign aid to the poorest countries and democracies with open trade
policies and high aid effectiveness. Current patterns of Norwegian foreign aid
policy include concentration on fewer countries and division of partner countries
into categories, increasing focus on multilateral development policy, greater
involvement of NGOs and private business in the realization of projects in de-
veloping countries, and an emphasis on Norad special programs. In light of the
COVID-19 pandemic, Norway proved itself as a state that has moral responsi-
bility the most vulnerable countries and groups of people. As the initiator of
the UN Response and Recovery Fund and one of the most generous donors of
additional global health-related assistance, Norway makes a remarkable im-
pact on contemporary world politics in terms of its contribution to fighting
pandemic and its possible consequences in the poorest countries. Stressing the
point that not only the pandemic but developing countries’ measures to fight it
can lead to even more severe challenges to their further development, Norway
highlights the importance of the protection of human rights, increasing gender
equality, smart food production, and combatting other communicable and non-
-communicable diseases.

Addressing the question of why Norway highlights the development assist-
ance policy efforts as a key priority of its foreign policy, this paper proposes
to explain the case of Norwegian aid from a perspective of Norway’s domestic
identity as a welfare state the political and economic context. Through the pro-
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vision of its development assistance as untied aid and in form of grants, Norway
gains a reputation of an altruistically motivated state that is strongly committed
to the attainment of the common good on the global level.

Starting from this research, future studies might be conducted in order to
analyze the motivation of key donors of development assistance and current
trends of their ODA policy, in particular, in response to current global challenges.
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Abstract

Goal - the research is focused on two main goals: 1) study of international experience
of inter-municipal cooperation which is considered together with the widespread
trends for consolidation of communities; 2) definition of the ways for inter-municipal
cooperation development in Ukraine on the basis of the best European practices
and taking into account the implementation of the territorial organization reform
at the present stage.

Research methodology — for the realization of the research the methods of synthesis,
generalization, comparison, observation as well as other general scientific methods
were used.

Score/results — various types of inter-municipal entities created in different countries,
their legislative basis, responsibility area, financial resources and other aspects were
examined in the context of further implementation of the best foreign models in
Ukraine.

Originality/value — as a result of the conducted analysis recommendations were
elaborated for the more successful development of inter-municipal cooperation in
Ukraine as an efficient way for the solution of local economic problems and sustain-
able development of communities.
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1. Introduction

Local self-government strengthening, decentralization and further democrati-
zation of society are the priorities for modern Ukraine. Thus the sustainable
development of communities is one of the main objectives for the reform of the
whole system of territorial organization.

Traditional approaches to local self-government activities do not correspond
to new realities. One separate community is no longer a place for the whole
life of a family. The office where a person is employed may be situated in one
town, but his home, favorite place of culture and recreation, school where his
children study - in another one. Mutual dependence between different areas
and between population from different administrative units becomes more and
more apparent [Demchyshen, Tolkovanov, 2010].

In European countries, the principle of subsidiarity is realized through
the delegation of a significant part of the authority from the central executive
bodies to the local ones. This guarantees more efficient solution of existing
problems at the local level and improves the quality of services provided to
the population. In addition, there is a noticeable trend towards consolidation
of administrative-territorial units with the aim of optimizing administration.
At the same time, the territorial communities’ capacity is provided not only
by their consolidation, but also through inter-municipal cooperation (herein-
after IMC).

IMC is a relatively new form of local and regional development policy. Its
essence lies in the fact that local authorities join their resources and efforts on
contractual basis to address common development challenges. The ultimate
goal for such cooperation consists in improving the quality of life in the com-
munities [Tolkovanov, Zhuravel, 2016: 5].

The Ukrainian administrative science has recently started paying attention to
inter-municipal cooperation, including the international IMC experience. These
issues were considered by M. Baimuratov, O. Bobrovska, R. Hertsog, L. Olen-
kovska, M. Pittsyk, Y. Sharov, V. Tolvovanov, V. Vakulenko, and others. With
the support of some international projects working in Ukraine, several round
table discussions, conferences and seminars have been held on this topic. At the
same time, on our opinion, the problem of establishing horizontal cooperation
between local self-government bodies in Ukraine for economic development
and attracting investment in the regions is not sufficiently studied. There are no
deep comprehensive investigations analyzing IMC as an efficient mechanism for
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sustainable economic development of the communities in the context of present
day large scale administrative and territorial reform.

In particular, the European experience of inter-municipal cooperation needs
further consideration. It could become the necessary practical ground for Ukraine
allowing to increase the IMC efficiency all around the country taking into ac-
count the reform of administrative territorial system, which in turn will give the
possibility to solve a considerable number of local development issues.

2. Communities’ consolidation and inter-municipal cooperation:
European trends

It is striking, indeed, that a lot of the European Union countries have reached
in a few decades to dramatically reduce their number of communities... except
France. In Germany or in Belgium, in Great Britain or in Denmark, the reduction
varies between 40% and 80%, and this list is not exhaustive. Such reduction has
been, in France, of 3% only.

This process analyzed by P. Mauroy [2000] is presented in Table 1.

Table 1. Reduction of basic territorial units’ number in some European countries

Communities Communities

Country Year number before | number after Re(‘ij#g/f)‘)m
the reform the reform
Germany 1968-1970 14338 8414 -4
Belgium 1975 2 359 596 -75
Denmark 1967 1387 277 -80
Netherlands 1951 1010 775 -23
United Kingdom 1974-1975 1 549 districts 522 -66
France 1971 37 708 36394 =3

Source: compiled by the author.

At the same time, European experience shows that such reforms were not
carried out voluntarily. A. Tkachuk noted, that communities are united only if
they understand: the state will make them united anyway, but doing it volun-
tarily means an opportunity to obtain additional resources [Tkachuk, 2015: 2].
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In Sweden, a voluntary association had been taking place from 1960 to
1974, until a policy decision was taken. In Latvia, the state had been allocat-
ing money for a voluntary communities’ consolidation from 1998 to 2008, but
during this period only about 20 joint municipalities were formed [Tkachuk,
2015: 1]. After this, the ministry developed a map, according to which there
are now 9 cities of republican significance in Latvia and 110 territories having
the status of administrative-territorial units. The validity of this division was
confirmed by the appropriate research. It was discovered that: only in territories
with more than 5000 people, more than 90% of their tasks can be performed by
local authorities; in settlements with a population of 1000-5000 people — about
75%; and in settlements with a population of up to 1000 people — no more than
half [Reforma dlya lyudyny..., 2005: 17].

The significant reduction of municipalities was realized within the frame-
work of the reform in Finland. Between 2006 and 2013, their number de-
creased from 431 to 320, and in addition, inter-municipal cooperation was
intensified [Decentralization at a crossroads..., 2013]. A. Matvienko notes that
the Finnish approach to the consolidation of territorial communities solely on
a voluntary basis, fully complies with the principles of democracy and local
self-government, but requires significant financial costs to stimulate this process
[Matvienko, 2007].

The consolidation of the lower-level territorial units is a common feature of
the reforms that have taken place in European countries in the recent decades.
At the same time, only Finnish experience proves the theoretical possibility of
purely voluntary communities’ consolidation, while in other European countries
the state set a certain framework for this process.

On the other hand, the preservation of small municipalities made it possible
to achieve the purpose of ensuring the interrelationship between population
and authorities, while operational objectives of local importance were solved
by the formation of intermediate structures of inter-municipal cooperation [Da-
nylyshyn, 2012].

France is a leader in Europe as to the local communities’ number. There are
more than 36 thousand of them in the country. Communes of less than 20,000
inhabitants account for more than 60% of the French population, those with
less than 10,000 inhabitants — for more than 50%. More than one-third of the
population lives in communes of less than 3500 inhabitants [Boyer, 2012].

At the same time more than 2500 IMC institutes were created in France.
Their establishment and operation is voluntary and is obtained at the initiative
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of the communities, whose functions they have to perform. This approach differs
significantly from a centrally-planned consolidation of communities and provides
individual solutions for various territorial problems [Danylyshyn, 2012].

Inter-municipal cooperation is realized in the form of syndicates (associative
form of inter-municipal cooperation), which allow the municipalities — members
of the association to co-manage municipal budgets and services as well as to
carry out various actions. The communes can freely decide whether to unite their
efforts in one or several fields or to solve the tasks independently.

Along with the syndicates there is such form of IMC as district, which first
appeared in 1959 and since then has undergone some changes. Originally the
district was created as a form of large urban communes’ consolidation. Subse-
quently, this form of association was extended to medium size towns and then —
to rural areas. In fact, the district combines in most cases a small city with the
surrounding suburban and rural municipalities.

Districts and syndicates as forms of communities’ associations are largely
similar to each other. Such common features can be mentioned:

- they both include municipalities only on voluntary basis;
- the decision adopted by a qualified majority of votes is required for their
creation.

Rural communities and urban communities are relatively new forms of
institutional inter-municipal cooperation in France. These associations have the
same powers that are delegated by communes: land improvement and economic
development. The difference consists in the size and type of the communes within
them. The urban community is provided for combining urban agglomerations
with population over than 20,000 people, and the rural community - for rural
and small and medium-sized municipalities [Cykalov, Kuzmenkov, 2016].

In Spain there are also associations such as syndicates of communes (man-
comunidades). It is a voluntary association created for the joint implementation
of certain works which fall within the competence of municipalities interested
in the implementation of such cooperation. These inter-municipal associations
have a legal entity status. They have their own budgets (mandatory contributions
from municipalities-members, grants from the state budget, loans, and partially
payments for the use of facilities). At the same time, they are not allowed to
establish their own taxes. The syndicates of communes include half of communes’
total number. The favourable investment regime is guaranteed by the state to
these syndicates [Tolkovanov et al., 2011: 14].
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The syndicate is directed by the Committee, which consists of communities’
representatives with the Chairman at the head. The mixed syndicates can include
not only municipalities, but also the departments (territorial units related to the
public administration field) and NGO. Thereby, this form of cooperation belongs
more to cross-sectoral collaboration [Olenkovska, 2013].

It should be noted that along with horizontal IMC, vertical cooperation is
spread in Spain too. It can be carried out between communities of different levels
and between communities and government [Coussy, 2010].

Long-term experience of cooperation between municipalities has been gained
in Germany. There are two directions of such cooperation:

- combining different types of municipalities in the union (association) for
the upholding of joint interests of municipalities and dialogue with the se-
nior levels of local self-government (landkreis) or public authorities (federal
lands and the state);

- cooperation for joint solution of local significance issues in the field of
administration and economics.

In Germany public and special purpose agreements are concluded. The main
area of their application concerns public facilities operation such as cultural,
sports and other community’s facilities. Inter-municipal cooperation can have
a purely contractual nature, without creating new legal entities (administrative
contracts). That is the basis for the creation of private legal persons such as
business entities for providing services to the population.

In Denmark a number of smaller municipalities enter into a payment agree-
ment with a larger one in order to buy its services in the most advantageous way.
The interested municipalities discuss the services cost which must be approved
by the local councils of all municipalities. The examples of such IMC can be:
inter-municipal rescue teams and fire brigades, local power plants, municipal
treatment facilities, waste dumps, municipal airport, companies for natural gas
supply and central heating installation. Inter-municipal cooperation in the form
of companies usually requires the approval of the supervisory board.

Inter-municipal cooperation is gradually spreading in the countries of Cent-
ral and Eastern Europe. For example, in Poland it is carried out in the form of
“Special Purpose Associations of Gminas” (SPAGs). Since the implementation of
some tasks is not feasible for one gmina (municipality), the creation of SPAGs in
Poland has become widespread. Besides this it provides access to EU funding. So,
40 gminas located to the North of Krakow in the Malopolska Voivodship joined
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the SPAG association with the aim of developing tourism in a region marked by
a large number of tourist sites. Association members designate tourist routes,
provide training for local residents to support the development of the tourism
industry, promote the region during national and international tourist fairs. The
association has released a high-quality advertising film dedicated to the outstand-
ing places and infrastructure of the region [Tolkovanov, Zhuravel, 2016: 26].

In addition, Polish legislation provides for the possibility of forming county
(powiat) unions in order to jointly fulfil public tasks. Decisions on the unit for-
mation, entry into it, or withdrawal from the union are taken by the councils
of interested counties. The decision-making and monitoring body is a union
meeting, consisting of two representatives from the participating counties. The
union executive body is a board elected among the assembly members [Pro
Povitove Samovryaduvannya..., 1998].

Joint interest is the main motive for creation of municipalities’ associations
while the voluntariness is a dominant principle for their interaction. However,
consolidation of communities via IMC is also reached under compulsion. Manda-
tory inter-municipal cooperation takes place in Finland, Hungary, and the United
Kingdome. In Hungary, the law stimulates the creation of common municipal
offices, each of them covering at least seven communities. In the Netherlands,
inter-municipal cooperation precedes the consolidation of communities. If the
consolidation process comes to a standstill, the regional authority can initiate
its formalization [Popova, 2016].

The mandatory inter-municipal cooperation usually concerns transport,
energy and water supply, waste disposal, work of the police, fire services, health
care and education institutions.

So, IMC development varies considerably subject to a country. Some of
these differences derive from culture, traditions and patterns of development.

1) In some countries, municipal autonomy is recent and IMC has developed
through the initiatives of individual Mayors rather than as a result of Go-
vernment policy (e.g. Hungary and Bulgaria).

2) In some countries, municipal autonomy is strong from both historical and
political perspectives, and IMC has been seen as the only way for small
municipalities to deliver many services effectively (e.g. France).

3) In some countries, municipalities are large and IMC plays only a limited
role (e.g. UK).

4) In countries coming out of a period of conflict, IMC may be particularly diffi-
cult and needs to start with initiatives that build confidence [Toolkit..., 2010].
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IMC is developing not only in Europe. In Canada, the municipalities actively
cooperate when the local problems cannot be solved on their own, or because
of their unwillingness to be attached to more affluent communities.

According to Canadian legislation the provincial governments have the right
to consolidate municipalities and they actively use this possibility. The policy of
consolidation led to the formation of territorial units, which included socially
and economically diverse communities. In large consolidated communities, resi-
dents have lost the opportunity to influence the decisions of the municipality.
Sometimes after consolidation the budget expenses increased, instead of being
reduced.

Therefore, consolidation of communities in Canada did not become a uni-
versal solution for regional development problems. Examples of communities’
separation after decades of coexistence within one consolidated territorial-
-administrative unit are clear confirmation of this [Kalashnikova, 2017].

The imperfection of the communities’ consolidation stimulated the muni-
cipalities of Canada to consider cooperation as an alternative way. Thus, the
system of regional administration in the province of British Columbia is built
on IMC principles. Realizing the controversial nature of the communities’ con-
solidation mechanism, the government of British Columbia has chosen the way
of cooperation, creating one of the most effective local self-government systems
in Canada.

British Columbia has two-level local self-government system where muni-
cipality is the first level and regional district — the second one. The munici-
pality is the basic local self-government unit. There are 157 municipalities in
the province. Regardless of the municipality size, it is responsible for policing,
water supply and sanitation, solid waste disposal, provision of other municipal
services.

Regional district is a federation of municipalities at the district level, which
comprises several adjacent communities. The province has 27 regional districts.
Regional district is administered by Board of Directors, whose members are
partially appointed by the municipalities-members, and partly elected on the
territories unincorporated to the municipalities.

Regional districts undertake the powers that are impossible or difficult to
implement at the municipal level. In fact, the district actually “borrows” the
powers of municipalities to provide quality services in all areas. Regional district
is not a hierarchical structure of regional administration but horizontal coopera-
tion of local self-government bodies [Kalashnikova, 2017].
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The legislation of foreign countries determines the nature of the relationship
between the state and unions of municipalities. In particular, public authorities
are given fixed powers on the implementation of supervisory activities in relation
to inter-municipal associations.

In addition, there is widespread practice of legal guarantees of state sup-
port to municipalities associations. For instance, in France, in order to facilitate
the IMC implementation, the law has prescribed the establishment in each de-
partment of a departmental commission of the inter-municipal cooperation. Its
composition is as follows:

- 40% representatives of the communes of the department,

- 40% representatives of IMC association,

- 5% representatives of mixed syndicate and unions of municipalities,
- 10% representatives of department (general) council,

- 5% representatives of regional council elected in the department.

The departmental commission has the task of establishing and keeping up
to date inter-municipal cooperation in the department, as well as formulating
proposals for its strengthening [Quelles formes prennent..., 2016].

It should be acknowledged that IMC is relatively weak in some countries
due to the large size of municipalities (eg. Scandinavia and Great Britain). In the
states where the democratic system of local self-government is young enough
(Serbia and some other countries of the former socialist camp), the culture of
partnership between local authorities is not well developed, and the implementa-
tion of IMC initiatives and projects is complicated by many factors [Tolkovanov,
Zhuravel, 2016: 87].

At the same time, the experience of most countries proves that baseline
territorial communities are never completely self-sufficient regardless of their
size and population. In this regard, IMC is topical and innovative form of ac-
tivity for many municipalities. It suggests logical solution for neutralizing the
consequences of inappropriate distribution of functions and resources between
local authorities, as well as imperfect organization of territorial administration.

3. Inter-municipal cooperation development in Ukraine

Creation of self-sufficient territorial communities is an important component of
local self-government and territorial organization of power reform, which has
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been implemented in Ukraine since 2014. In particular, the territorial commu-
nities’ consolidation was launched within the framework of special legislation
adopted by Ukrainian parliament. Financial advantage is an important factor
stimulating the process. According to Article 64 of the Budget Code of Ukraine,
consolidated communities, in addition to the general income base, receive signi-
ficant additional resources in the form of 60% of personal income tax, which
will allow an average 2.5 times increase of their revenue share. So, the people
have seen the results of budget decentralization which contributes to further
communities’ consolidation [Holynska, 2015: 102].

At the same time the process is not easy. The heads of communities who are
afraid of being unemployed are resisting to consolidation. Beside this, according
to national traditions the community played an important role for Ukrainian so-
ciety at all times. That is why the information component of the reform becomes
of paramount importance. The state should explain to people that conservation
of municipality that does not have enough resources and development prospects
is senseless.

The financial calculations proved that the statements of some village coun-
cils about their financial capacity and self-sufficiency are confirmed only by
the fact that the local authority is able to finance its local self-government body
only. In particular, in 2015, among 439 village and settlement councils of the
Odesa oblast, from 50 to 100% of budget funds were spent for the maintenance
of local councils. Only 6% of local councils spent some part of local budgets on
the development of their territories [Molodozhon, 2015: 166-167].

However, it should be noted that even consolidated territorial communities
will not become fully self-sufficient and able to bear 100% of their responsibil-
ities. In such circumstances, inter-municipal cooperation is an important and
effective tool for a decentralized administrative system.

In Ukraine, taking into account its European integration aspirations, there
are all grounds for the development of IMC on the basis of the best European
practices. The issue of inter-municipal cooperation becomes of particular impor-
tance in the context of the implementation of a large-scale local self-government
reform which, in particular, provides for optimization of administrative-territorial
organization system and improvement of communal services.

A holistic solution of local development problems often requires joint efforts
by several neighbouring communities (eg, construction and maintenance of solid
waste landfills, river and forestry clearing, forest protection, natural resources de-
velopment, joint internal infrastructure development, tourism development, etc.).
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The need for inter-municipal cooperation is regularly proclaimed by representa-
tives of Ukrainian communities through their networks — the Association of
Ukrainian Cities, the Congress of Local and Regional Authorities, etc.

It is obvious that uneven economic development of territories and population
density is functionally related to the uneven development of territorial commu-
nities. Small administrative-territorial units and their territorial communities
located far away from large cities tend to have a significantly lower tax capacity
index, less development resources to provide quality services to their residents,
than settlements situated within the economic scope of the agglomerations. On
the other hand, a lot of economically powerful urban communities have problems
related to the limited territory as they have no possibilities to interact with the
entities which are situated beyond their administrative boundaries. The dis-
advantages of infrastructure in turn negatively affect investment attractiveness.

In the independent Ukraine a general decrease of the population was accom-
panied by a tendency to increase the number of administrative and territorial
units. The average population of the village council in Ukraine has decreased
from 1,800 in 1991 to 1,450 in 2007. At the same time the number of village
councils has increased from 9211 (28 804 settlements) to 10279 (28 540 settle-
ments) [Parasiuk, 2010].

About 50% of the territorial communities in Ukraine have less than 1000
inhabitants. Almost all of these communities are subsidized by the state. That
is why IMC becomes an effective tool for improving the quality of communal
services and municipal administration, as well as a flexible form of prepara-
tion for a comprehensive administrative and territorial reform [Tolkovanov,
Zhuravel, 2016: 5].

By legal nature, IMC is one way of implementing local self-government.
According to its legal content, IMC is a municipal-legal relationship between
local self-government bodies that arise in connection with the need for coopera-
tion on a contractual basis with a view to resolving issues of local importance
[Prykhodko, 2011].

The legal basis for IMC development was laid down with the adoption of
the Constitution of Ukraine in 1996. Article 142 determines that territorial
communities of villages, settlements and cities may unite on a contractual basis
communal property objects, as well as budget funds for joint projects or for
co-financing (maintenance) of communal enterprises, organizations and institu-
tions. They are allowed to create appropriate bodies and services for this purpose
[Konstytuciya Ukrainy, 1996].
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The implementation of inter-municipal cooperation is guaranteed in the
European Charter “On Local Self-Government”, adopted in 1985 and ratified
in Ukraine. Article 10 of the Charter specifies that “Local authorities shall be
entitled, in exercising their powers, to co-operate and, within the framework of
the law, to form consortia with other local authorities in order to carry out tasks
of common interest” [Charter, 1985].

In 2014 the Law of Ukraine “On Inter-Municipal Cooperation” was voted
by the Parliament. According to it “cooperation of territorial communities is
a relationship between two or more territorial communities, which are carried
out on a contractual basis in the form prescribed by law” [Pro Spivrobitnitstvo
Terytorialnykh Hromad..., 2014]. The law defines five forms for such coopera-
tion. They are:

1) Delegation to one of the parties of the right to perform one or more tasks
together with the transfer of appropriate resources;

2) Realization of joint projects involving coordinating activities of the parties
and accumulating for a certain period of resources in order to jointly im-
plement appropriate measures;

3) Joint financing (maintenance) by parties of enterprises, institutions and
organizations of communal ownership - infrastructure objects;

4) Formation of joint communal enterprises, institutions and organizations;

5) Formation by the parties of joint administrative body for the joint fulfil-
ment of the powers determined by the law [Pro Spivrobitnyctvo Terytorial-
nykh Hromad..., 2014].

So, the necessary legislative base for IMC implementation has been crea-
ted in the independent Ukraine. According to the Register of Agreements on
Cooperation of Territorial Communities, conducted by the Ministry of Regional
Development, Construction, Housing and Communal Services of Ukraine (Min-
region), there are 672 such agreements registered throughout the state [Rejestr
dogovoriv..., 2021]. At the same time, cooperation of territorial communities
has not become yet widespread in all regions of the country.

The Poltava oblast was chosen to be a pilot region for working out a methodo-
logy for implementing joint projects of several territorial communities aimed at
solving their urgent problems. Due to the joint initiative of the Minregion, Oblast
State Administration and Oblast Council 5 projects were selected on a contest
base. In 2015 these projects-winners received grant co-financing from German
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Society for International Cooperation (GIZ) Project “Administration Reform in
the East of Ukraine” for a total amount of 100 000 Euros.

Poltava Oblast State Administration fully supported the development of
inter-municipal cooperation, including clarifications, and advisory assistance to
the communities of the region for the conclusion of aforementioned agreements
[Dosvid Poltavshchyny..., 2017]. This pilot region demonstrated a successful
combination of active regional authorities’ efforts for IMC development with the
use of international support instruments.

In addition to the afore-mentioned project “Administration Reform in
the East of Ukraine”, the other one, namely “Support for Decentralization in
Ukraine” (DESPRO) should be mentioned. This project, funded by the Swiss
Confederation through the Swiss Cooperation Office, has also made an im-
portant contribution to IMC development in Ukraine. DESPRO provides tech-
nical assistance and improves the quality of municipal services in villages of
Vinnytsia, Dnipro, Ivano-Frankivsk, Poltava and Sumy regions, in particular
via IMC. It should be noted that other international, financial and donor or-
ganizations working in Ukraine in the field of local self-government and/or
housing and communal services reform are also taking care of IMC develop-
ment. Among them there are: ONU, USAID, CIDA and others. So, cooperation
with international financial and donor organizations working in Ukraine can
become one of the important mechanisms of resort support for increasing the
IMC efficiency.

4. Conclusions

The most institutionalized form of IMC in European countries provides some
kind of joint administration, which does not replace existing legal entities, but
creates a more or less institutionalized connection between them.

Inter-municipal cooperation could be one of the possible ways to help
Ukrainian municipalities to solve their development problems by joining forces
and resources. In accordance with the norms of the Constitution of Ukraine and
the existing legislative base it is possible to encourage formation on a contractual
basis of voluntary associations between territorial units for effective solving of
their common problems and better public services delivery.

The implementation of IMC in Ukraine could first of all contribute to the
solution of such urgent problems:
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- reduction of expenses for administrative tasks and services,

- achievement of the minimum economically reasonable size for the services
provision,

- achievement of the same quality of the services delivered in all municipa-
lities,

- solving problem situations when citizens reside and pay taxes in one muni-
cipality, but use services provided by another one etc.

At the same time, in order to achieve more significant results in further
development of IMC, it is appropriate to create and implement a new strategy
and institutional framework for interaction and coordination between public
authorities, local self-government bodies and international organizations.

Therefore, basing on the experience of the countries with successful IMC
system, Ukraine should develop a clear national policy to stimulate this form of
cooperation. The state policy can be realized in particular via appropriate legal con-
ditions and financial support. On the other hand, the common interests and prag-
matism of economic development should be higher than political contradictions
and personal ambitions of local leaders. That will eventually become a powerful
impetus for the development of inter-municipal cooperation within the entire state.
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PE®OPMA AELLEEHTPATTUSALNN B YKPAUHE:
WHCTUTYLMOHANBHO-NPABOBOW ACMEKT

THE REFORM OF DECENTRALIZATION IN UKRAINE:
INSTITUTIONAL AND LEGAL ASPECTS

Abstract

v

Goal - the goal of the paper is to put into perspective the institutional and legal

framework of the decentralization reform in Ukraine, as well as to identify problems,

explore trends, and provide proposals in reference to the relevant foreign experience

in the field. It argues that the decentralization reform in Ukraine has positive results

and is an important step towards increasing the autonomy of local authorities. In

concludes with arguing that Ukraine should apply the relevant experience of foreign

countries while conducting its decentralization reform.

> Research methodology — the methods used in the article are analysis of official docu-
ments coming from the Ministry of finance, the Ministry of Economics and the Tax
Service of Ukraine, as well as analysis of the factors that promote the autonomy of
local government in Ukraine.

> Score/results — the article is distinguished by a sufficient level of scientific analysis
and has provisions, suggestions and practical recommendations that can be used for
further research on decentralization issues.

> Originality/value — the article presents the original complex approach to the problem

of decentralization reform in Ukraine and provides substantial analysis of its legal

and institutional framework.

| Keywords: decentralization, regulatory acts, local self-government, budget, ter-
ritorial community.
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1. BBegeHve

Pedopma mMecTHOTrO caMOyIipaBJieHHUs U TeppUTOpHUaIbHON OpraHu3anu Bia-
CTU Ha OCHOBe JielleHTpaJn3aluy ABJsAeTcA OJHOU M3 CaMBbIX pe3yJibTaTHB-
HBIX pedOpM B YKpauHe. 3a rofbl He3aBUCUMOCTHU B YKpaunHe ObLIIN 3aJI0Xe-
HBl KOHCTUTYI[MOHHBIE OCHOBBI MECTHOI'O caMOyIlpaBJieHUs, paTuduIpoBa-
Ha EBpomnelickas xapTus MeCTHOI'O caMOYIpaBJjleHus, IPUHAT pAf 6a30BbIX
HOPMAaTHBHO-TIPABOBHIX aKTOB, CO3/AI0INX NPABOBBIE U (PMHAHCOBBIE OCHOBBI €r0
J1esITeIbHOCTH.

CywmecTBywolasa B YKparuHe CUCTeMa OpraHu3aluy BJacTH Ha MECTHOM
YPOBHe He OTBeuasia 00IepUHATOMY eBPOIeliCKOMY YPOBHIO, 3aJI0)KEHHOMY
B EBporelickoii xapTun MecTHOTO caMOyIpaBJieHNsA, KoTopas ABJIAeTCA HeOTh-
eMJIeMOH 4acThl0 3aKOHOJATeJIbCTBA YKpauHbl. B yacTHOCTH, AelicTByoImas
cucTeMa He oTBevasia IpUHIUNY CyOCHAUMapHOCTH, KOTOPHIY NpeAnosaraet
HajesJeHUe OJIMXaNIIUX K IpakJJaHNHY ypOBHEN BJIACTU MaKCHMaJIbHBIMHU
IIpYU JaHHBIX YCJIOBUAX NOJIHOMoOuMAMU. [Io3TOMy cyllecTBoBaJia HacyliHasA
NoTpeOHOCTh B NOATOTOBKE M MPUHATHUU 3aKOHOB O pa3rpaHU4YeHNU MOJIHO-
MOYHUI MeXAYy MeCTHBIMHU IocyJapCTBeHHBIMU aJMUHUCTPaLKAMU U OpraHa-
MM MECTHOI'O caMoynpasJiieHus, GopMupoBaHusa GrUHaHCOBOI 6a3bl MECTHOIO
camMoynpasjieHHusA. B 5TOM KOHTeKcTe ncciefoBaHNsA NPOOJIEMHBIX BOIIPOCOB
mporiecca JielleHTpaln3alun ABJIAeTCsA aKTyaJlbHBIM.

2. OcobeHHOCTV pedopMbl AeLieHTpanm3aynm B YkpanHe

Pedopmbl, BKIIOYAIOIE TEPPUTOPUAJIBHYIO PEOPraHU3AINI0, CTAIN IPAKTU-
YecKy BCeOOIMMMU 3a TocjiefHure aecATuyieTrss B EBpome. B cBoio ouepe/p,
pedopmbl, MpoBoAUMbIE B YKpariHe, OTBEYAIOT COBPEMEHHBIM €BPOIMENCKUM
TeHAeHIMsAM. CoryiacHO O0IIeMy OIpeesIeHUI0, «IIPOIecC AelleHTpaInu3aIiuy —
9TO PEeCTPYKTYpPHU3ALUA WU PeOpraHu3aliis BJacTU, B pe3yJibTaTe KOTOPOi
BO3HUKAET CUCTEMA COBMECTHOM OTBETCTBEHHOCTH YUPEXIEHHE Ha BCEX YPOBHAX
ynpasJieHus (1eHTpaJbHOM, perOHaJIbHOM, MECTHOM) B COOTBETCTBUHU C TIPUH-
[[AIIOM CyOCUIMAPHOCTH, YTO IOBHIIIAET KaueCTBO U 9D (PEKTUBHOCTh CUCTEMBI
yIpaBJiIeHUs ¥ BO3MOXHOCTh Y4acCTHs HaceJIeHUS B IPUHATUN S9KOHOMUYECKUX,
colMasbHBIX, TIOJIUTUYECKUX peleHuil. JeleHTpaau3aiis obecrneunBaeT, Ta-
KUM 00pa3oM, IPO3PavYHOCTh U OTIEPATUBHOCTH OCYIIIECTBIEHUS 3TUX PeIleHUE»
[Nechiporenko, 2016: 123].
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BhifiesiAI0T 1Ba OCHOBHBIX MOJX0Aa K JeDUHUINY MOHATUA «JJelleHTpasIu-
3anuA»: CUCTeMHBIN U QyHKIMOHAIbHBIN. COrJIacCHO CCTEMHOMY NTOAXOAY, «Je-
LleHTpasn3alys — yrpaBjieHuecKas MoJInTuieckas cucTeMa, KoTopas npu3BaHa
OCYIIEeCTBJIATH BJIACTHO 3HAYKMBIE IIPAKTUYECKUe pelleHus], reorpadruiecKy min
OpraHu3alnloHHO HaXOLATCA BHE HEMOCPeACTBEHHOTO BIMAHUA L[eHTPaJIbHOU
Bnactu» [Politologicheskij..., 2004: 152]. Bropoii, GyHKIIMOHAJILHBIN MOAXO0/,
npejajiaraeT paccMaTpuBaTh AelleHTpau3aliio KaK «[IpollecC pacliipeHus
Y YKpeIleHusA paB U MOJIHOMOYUH aAMUHUCTPATUBHO-TEPPUTOPHUAIBHBIX eH-
HUI WA HIXKECTOAIINX OPTaHOB M OpraHU3aIUil IpU OJHOBPEMEHHOM CyXKe-
HUU IIpaB U MOJHOMOYHI COOTBETCTBYIOIIETO IIeHTpa C IIeJIbI0 ONTUMU3AIUU
V1 TIOBBIIIIEHNA YIIpaBJIeHNs 00I[eCTBEHHO BaXXHBIMHU JleJlaMU, HanboJiee IT0JTHOM
peasi3alii perroHaIbHBIX M MECTHHIX UHTepecoB» [Politologiya..., 2014: 162].

JerieHTpasnu3aliyis BJIACTH ABJIAETCA crielidHuecKuM MeTOJOM YIIpaBJIeHNs,
BaXHBIM VIl pa3BUTHA MECTHOM JIeMOoKpaTuu. DTO crocob nepefayy Ipas Ha
MIPUHATHE pelleHnH 0 olpeieJIeHHBIM BOIIPOCaM OIpe/ieJIeHHBIM CTPYKTypaM
MECTHOT'O U PETMIOHAJIBHOTO YPOBHS, He BXOJANIUX B CUCTEMY HCIIOJIHUTEIb-
HOW BJIACTU U ABJIAETCA OTHOCUTEJIBHO He3aBUCHUMEBIMU OT Hee. 3aKpeIlyieHue
[IOJIHOMOYMII 3a OpraHaMH MeCTHOT'O CaMOYTIpaBJIeHUs OCYL[eCTBJIAETCS 110
MIPUHLUIY: 3a/la4yld, KOTOPble MOXHO YCIIeLTHO BHIIOJIHATH Ha BHICIIEM YPOBHE
yTpaBJjieHN:A, JOJDKHBI OCYLIECTBIIATHCA UMEHHO TaM, TOTJA KaK 3aJjayy BHICIIIETO
YPOBHsI, KOTOPbIe HaXOMATCS 3a IpeJeslaMi MECTHOM KOMIIETEHIINH, JOJIKHEI
BBHITOJIHATH perdoHajIbHble OpraHbl yrnpasiieHus. [Ipu Takux o0CToATeIbCTBaxX
OpraHbsl MEeCTHOI'0 CaMOYIIpaBJIEHUs BCe Jlejla MeCTHOrO XapaKTepa penianT
1oJ cOOCTBEHHYI0 OTBETCTBEHHOCTh. JlelleHTpain3anus ABJdeTcs XapakTepHbIM
ABJIEHNEM JJ1A chephl 1eMOKPaTHUieCKOro rocyJapCcTBEHHOO yIIPaBJIeHUs], YTO
00yCJI0BJIeHO OOBEKTUBHBIMU U CyOBeKTUBHBIMU (PakTOpaMu, Npexae BCero
yepes pacnpezesieHre PYHKINN MeXAy [eHTpaJIbHBIMU OpraHaMu yIipaBjieHus
Y MECTHBIM CaMoOyTIpaBjieHneM. XapaKTepHOH 0COOeHHOCTHIO JlelleHTpau3anuy
ABJIAETCA IpefocTaBjieHye TOJIHOMOYNI Ha IPUHATHE BaXHBIX pPellleHui opra-
HaM MeCTHOT'O CaMOyTpaBJIeHU.

[Mosbckuit uccsieqosaTesib [TaBes AHTKOBSAK OTMeYaeT, YTO «BaXXHEHMUMU
0COOEHHOCTAMU CaMOYTpaBJIeHUs ABJISAIOTCA:

1) mpaBoBbIe NOJIOXKEHUsI, KOTOPbIe JOJDKHBI 3aIIUIIATh IPABO MECTHOI'O Ha-
ceJieHuns (TeppUTOpUAJIbBHON OOILIMHBI WJIM OpraHa MeCcTHOI'O caMOyIIpas-
JIEHUs1) yIpaBiATh ,,COOCTBEHHBIMU ieJIaMu;

2) MecTHas TeppuUTOpHaJIbHasA O0LMHA IPUHKUMAaeT yyacTue B 0043aTeJIbHOM
OCYI[eCTBJIEHNH CaMOYIIpaBJIeHNs Ha OCHOBAaHUH 3aKOHa (WIeHOM opraHa
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MECTHOI'0 CaMOYTIpaBJIeHNs MOXHO CTaTh B COOTBETCTBUU € TPeOOBAaHUAMU
3aKOHa, a He TOJIBKO I10 CBOEN BOJIe) — TEPPUTOPHAIbHASA 00I[MHA U OpTaHbl
MEeCTHOTO CaMOYyTpaBJjieHNs BBHIIOJIHAIT MyOJIUYHbIE 3a]a4U, OTHOCALAMCS
K MX KOMITETEeHIINH;

3) 3TO ympaBJieHre TTPOUCXOIUT MO MPUHITUIIAM HEe3aBUCUMOCTH (JIerieHTpa-
JIM3alun) OpraHoB BJIACTY;

4) BBegeHue (GOPMBI HAA30PA B JIEATEIHPHOCTh OPTAaHOB CaMOYIIPABJIEHNS BO3-
MO’KHO TOJIBKO M HCKJIIOUMTEIbHO B (popMax, IpeqyCMOTPEHHBIX 3aKOHOM,
TakuM 06pa3oM, He HapyIllaeT He3aBUCUMOCTU B NMPUHATHUU PelIeHul op-
raHamMy MeCTHOTO caMmoyImpasiieHus» [Antkowiak, 2011: 161].

Cpenu ctpas EBpomnbl BEIAEIAIOT ABe 00001[eHHbIe CXeMbl 00be JUHEHNUS Tep-
pUTOpUAJIBHBIX OOIL[MH: ceBepHOeBpoIIelickas, B paMKaX KOTOPOI MPOUCXOANIIO
popmupoBaHme KpynHeIx MyHuIUnaauTeToB (IlIBenys, AHIIINA) U 10)KHOEBPO-
nerickas — ¢ o0beJuUHEHEM OOITVH B HEGOJIbIITE MYHHUITUITATUTETHI (DpaHIys,
Uranus). CooTBeTCTBEHHO cOPMHPOBAJIUCH U Pa3Hble 1O pa3Mepy U MOJIHO-
MOYHAM MyHuLUnanureTsl. «B I[IBenuu cpeqHNil pa3Mep TeppUTOpUATIbHON
OOIIMHBI cocTaBwI 34 ThiC. XxuTeyeii, B Jlanuu — 55 Teic., B AHrjmmu — 120 ThIC.
B HekoTopsix 3emuiax I'epmaHuu peopMbl IpUBEJIU K YBEJIUUYEHUIO CPeIHero
pa3Mepa MyHHUIUnanTeTa Ao 45 Teic. xuteseii» [Tkachuk, 2012: 125].

Jpyras mojesnb GopMHPOBaHUA IEMCTBEHHOIO MECTHOTO CaMOyIIpaBJie-
HuA — B Ucnanuuy, IBeliniapuu, Utanuu u @paHuny, B 3TUX CTpaHaX KOJUYECTBO
MYHULIMNAJIUTETOB IPAKTUYeCKU He N3MeHuIach. «@paHIys, B CBOI0 oYepenp,
SIBJIAETCS JIMAEPOM CpPeJIA €BPOTIENICKIX CTPAH 10 KOJIMYECTBY OPTaHOB MECTHOT'O
camoynpaBJjieHus — 0oJjiee 36 ThIC.; IPU 3TOM KOJIMYECTBO HaceJsieHUA B 60JIb-
LUIMHCTBE U3 HUX He MpeBhIIaeT 2 ThIC. YeJIOBeK. B To ke BpeMs:, O0JIbIINHCTBO
QyHKUUI peasiu3yeTcs Yepe3 MHCTUTYThl MEXMYHUIUIIATIBHOTO COTPYJHUYECTBA,
KOTOPBIX BO dpaHIu HacuuThiBaeTcs 6osiee 2,5 Toic. Takye MHCTUTYThI MOTYT
UMEeTh Pa3HyI0 OpPraHu3aIlMOHHYI0 (OPMY U MCIOJJIHATh pa3Hble QyHKIUU. HUx
obpazoBaHue 1 QYHKIMOHUPOBaHNE ABJIsAETCS JOOPOBOJIBHBEIM M IPOUCXOIUT 110
WHUI[ATHBE OOIIVH, 33/]Ja4yy KOTOPBIX OHU IIPU3BAHbI UCIIOJIHATE. TaKOH MOX0/]
CyIlleCTBEHHO OTJIMYaeTcs OT [IeHTPaIM30BaHO CIJIaHUPOBAaHHOI'O0 00beIHEHNA
001IMH U 06ecrieunBaeT UHAUBUyaJIbHbIE PellleHN s Pa3JINYHbIX TEPPUTOPHUAITH-
HBIX TIpoGJIeM» [Babinov, 2011: 158].

CrieqyeT TakXe KOHCTaTUPOBATh 3HAUNTEJIbBHOE BJIMAHME pa3JIMYHBIX Ka-
TEropui AeIeHTPAIN3aIMi Ha CMBICJIOBOE MICIOJIb30BAHNE YKA3aHHOTO CPOKa
B HaIlMOHAJIbHBIX MPABOBLIX CUCTEMAaX, YTO BIIOJIHE OOBEKTHBHO, ITOCKOJIBKY
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JOKyMEeHThl MeXyHapOJHOTO YPOBHS TakKe MCIOJIb3YI0T TePMUH «JelleHTpa-
JM3anus», MpUYeM TakXe B caMbIX 3HaueHusX. Hanpumep:

1) meueHTpasmM3anys BjaacTy 3adUKCUPOBaHa B BapiaBckoii fekiaparuu (MTo-
TOBOM JeKJIapaluu caMMUTa), NpUuHATOH B Bapmiase 16-17 mas 2005 roaa;

2) mereHTpannM30BaHHasA ¢GopMa OpraHU3alud OPraHOB roCyapCTBEHHOM
Bj1acTu onpefeseHa B Pekomenpaaiuu NR (2005) 3 Komurera MUHHUCTPOB
Coseta EBporsl «O MpenojaBaHuy sI3bIKOB COTPEIeIbHBIX T'OCYJaPCTB B IPU-
IrPaHUYHBIX pernoHax», NpUHATON 2 (espasa 2005 roaa;

3) oTpacieBas (BuzoBas) JeleHTpaJn3anusA Mpu peanuzanuu GYHKIUNA OT-
paxxeHa, HanipuMmep, B Pekomenmaiun NR (2005) 1 KomuteTta MUHUCTPOB
Cosera EBpomnbl «O (GUHAHCOBBIX CPEICTB MECTHBIX U perruoHaJIbHBIX BJia-
creti», mpunsaTon 19 siuBaps 2005 roja;

4) B loxymeHTe KoneHrareHckoro copemanus KoHdepeH1M 1o yejioBeyecko-
My usMepenuio CBCE, nognucanHoMm B Konenrarene 29 uwoHa 1990 rona,
JereHTpann3anus Npu3HaeTcsa Kak O[Ha U3 COCTABJIAIIINX XU3HeCInocob-
HOU JeMOKpaTuU.

B coBpeMeHHBII nepuo mpoliecch AelleHTpajinu3alun, KOTOpble Havyaiu
peasTn30BHIBATHCSA B Halllel cTpaHe, HaunHas ¢ 2014 rojia, BEIXOIAT HA 3aKJIIO-
YuTebHBIH oTal. 3a nepuof ¢ 2014 no 2020 roas! B 11e10M ObLJIa CO34aHa 3aK0-
HoJaTeJIbHasi OCHOBA /Il U3MEHEHUsI CUCTEMBI BJIACTU U TEPPUTOPUATIBHOTO
yCTpolicTBa Ha BcexX ypoBHAX. B 2014 rogy ObLJI MPUHAT OCHOBOMOJIATAOLIUN
nokymeHT — KoHueniusa pe¢opMupoBaHus MECTHOI'O caMOyIpaBjeHUsA U Tep-
PUTOPHAIBHON OPraHU3AI[UN BJIACTU U YTBepXJeH [lj1aH MepOnpuATUI TI0 ee
peanuzanuu [Ob odobrenii...]. B KoHmemniuu 6b11 onpe/iesieHbl KpUTHYECKHe
po6IeMbI CUCTEMBI MECTHOTO CaMOYTIPABJIEHUs U MePBI 10 UX pelieHuio. ['ias-
HBIM apryMeHTOM 3TOr0 JOKyMeHTa ObLJIO TO, UTO CeJIbCKKe OOIIMHBI CJIUIIKOM
MaJibl, YTOOBI OBITH B COCTOSTHUM OKa3bIBaTh 0a30Bble MyOJIMYHbIe yeayTy. [1o3To-
My OpejmnoJiarajgoch oobeJUHeHNe 3TUX OOIKUH B 00JIbllivie a AMUHUCTPATUBHO-
-TeppuTOpHuasibHble eJUHUIb (00beJUHEHHbIEe TepPUTOpPUAJIbHbIE OOIUHBI).
Kpowme sToro B KoHIenium Takxxe 0TMeYasoch, YTO pa3iesieHre MOJTHOMOYMI
MeXAy UCHOJHUTEJIbHBIMU OpraHaMu, KOTOpble Ha3HA4alTCA TOCyJapCTBOM,
1 coBeTaMmu ob6y1acTell v paliOHOB ABJIAIOTCA MPOTUBOPEUYUBBIM U HE TTO3BOJISIOT
HajJjIexaillle OCyIeCTBJIATh COOTBETCTBYIONME PYHKIIUU U 3aJauu.

OcHoBHas uaes KoHuennuu — geneHTpaau3anyis BJacTU U CyIleCTBeH-
HOEe pacIIrpeHNe MOJITHOMOYUN TEPPUTOPUAJIBHBIX OOIMH HA MPUHIANAX
cybcuanapHOCTH. DTO O3HAYaeT, 4YTO Ha MECTHHIN YpPOBeHb llepejaeTcs CTOJIbKO
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IIOJTHOMOYHUH, CKOJIBKO MECTHBIN COBeT cIioco0eH 3PHEeKTUBHO OCYIIECTBIIATD.
Konrenuus nmpegycmaTpuBaeT, 4To Ha 00J1aCTHOM U paliOHHOM YPOBHAX crcTeMa
yIpaBJieHUs JOJDKHA IIpeTepIeTh cylllecTBeHHble n3MeHeHuA. [Ipefinoaranocs,
YTO palloHHBIE 1 00JIACTHBIE COBETHI IOJIyYaT IpaBo GOPMUPOBATh COOCTBEHHbBIE
HCIIOJTHUTE IbHBIE OPraHbl, KOTOPBIE 3aMeHAT rocyJapCTBeHHble aJMUHUCTPaL{iU
COOTBETCTBYIOLEr0 yPOBHA.

Takum o6pasom, Konneniueii 66110 IpeyCMOTPEHO BHeceHUe 1u3MeHe-
Huil B KoHCTUTYIMI0 YKpauHbl, KOTOpble OBl MIO3BOJIUJIN UMETh COOCTBEHHBIE
HCTIIOJTHUTEJIbHbIE OpraHbl Ha YpOBHe obJsiacTell 1 paiioHOB. Takxke mnpepsara-
JIOCh YMEHBIIUTH POJIb 3TUX YPOBHEU yNpaBJieHus, lepefaB OTBETCTBEHHOCTh
3a HerocpeACTBEHHOe IIpeJjocTaBjleHre IyOJINYHBIX YCIIyT ropoJaM 06J1acTHOrO
3HaueHus U BHOBb 00beJMHEeHHBIM TeppPUTOpHUaIbHEIM obmuHaM. B Konneniuu
Ob1711 0003Ha4YeHB! peOPMBI, KOTOpble He0OXOAMMO NPOBECTU B chepe HaJIoro-
00J10XeHus.

OcHOBHBIE U3MEHEHU IIpeAyCMaTPUBaIH:

1) BBefleHUe TPeXypOBHEBO! CHCTEMbl aIMUHICTPATUBHO-TEPPUTOPHUATIBHOTO
YCTPOMCTBA YKpauHbI — 001aCTh, palioH, TepPpUTOpHaIbHaA OOIIMHA C IIOBCe-
MECTHBIM MeCTHBIM caMOyTpaBJIeHUeM;

2) nepefauy GyHKLINI UCIIOJIHUTEJIBHON BJIACTU OT MECTHBIX aAMUHUCTPALUE
VICIIOJTHUTEJIBHBIM OpraHaM COBETOB COOTBETCTBYIOLIETO YPOBHS,

3) pacmpepesieHue IOJHOMOYMI MeXAYy OpraHaMy MeCTHOT'O caMOyIIpaBJIeHHs
[0 IpUHLOUNY cyOCUANAPHOCTH U HaJeJIeH!s TePPUTOPUAJIbHBIX OOLUH
MaKCUMaJIbHO IMMPOKHUM KPyTroM [I0JIHOMOYUH;

4) obecneyeHure TOJHOMOYNI OPraHOB MEeCTHOI'O caMoOyIlpaBjeHUsA HeobXo-
AUMBIMHM (PMHAHCOBBIMU pecypcaMy, B TOM 4HcJle IyTeM lepefady oOle-
rocyapCcTBeHHBIX HAJIOTOB.

[Tpensioxenus no usMeHeHusAM B OCHOBHOU 3aKOH ObLIU IIOATOTOBJIE-
HBI C y4eTOM NoJIOXKeHUI EBpomnelickoii XapThu MeCTHOTO caMOyIIpaBJIeHNs;
NpeJIOKeHUH 3KCIepPTOB B 006/1aCTHU KOHCTUTYIIMOHHOIO IIpaBa U MeCTHOI'O
caMOyIIpaBJIeHNUs]; C yYeTOM IO3ULMHU MTOJIbCKUX 3KCIEPTOB, KOTOPBIE NMEIOT
YCIIeMIHbII ONBIT BHeAPeHUs pedOpMBI MECTHOT'O caMoyIipaBjieHus. [IpuHaTHe
COOTBETCTBYIOINX U3MeHeHN! B KOHCTUTYIMIO AOJDKHO 00ecreunThb [IPaBOBYI0
OCHOBY AJIA IPUHATHUA psAfa 3aKOHOJATEJIbHBIX aKTOB, HEOOXOAUMBIX JJIA pea-
Ju3anuu peopMBl MECTHOTO caMOYIIpaBJjIeHNU .

Taxxe 3a nepuof 2014-2020 OpLIM DPUHATH CIEAyIOIINe HOpMaTHUBHbIE
JokymeHTsl. [IpunAThHl B 2015 rogy 3akoH YkpauHsl «O J06pOBOJIBHOM O0Obe-
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JMHEeHNH TeppUTOpUasbHbIX o0muH» [O dobrovolnom...] onpenesnni: ocHOBHbIE
yCJI0BUA, TOPANOK AOOPOBOJIBHOTO 00beAUHEHN TEPPUTOPUAJIBHBIX OOIINH, I10-
pAAoK U GopMBI IpeoCTaBJIeHNA TOCy JapCTBEHHOU MO epXKKU TeppUTOpHAIb-
HBIM OOLIMHAM. 3aKOH TakXe BBeJI MHCTUTYT CTapoCT B 00beAMHEHHBIX Teppu-
TOPHAJIbHBIX POMafiaxX, KOTOPbIe IIPeACTaBJIAI0T NHTepeCH XX1TeJiell B MECTHOM
coBeTe. JlaHHBII 3aKOH II03BOJIMJI HauaTh (pOpMHUpPOBATh OoJjiee CUJIbHBIN (u-
HaHCOBBIN YPOBEHb MECTHOI'0 caMOYIIpaBJIeHHU .

3axoH «O coTpyaHUYeCTBe TEPPUTOPUAIbHBIX 001MH» [O sotrudnichestve...]
€o37aJ1 MexaHu3M pelleHns o0mux npodsiemM OOLUH B pean3anuyu COBMECTHBIX
MpOEKTOB. J[aHHBIN 3aKOH IpefyCcMaTpHUBaeT KOOpAUHAIMIO AeATeJIbHOCTU CyOb-
€KTOB COTPYAHMUYECTBA 1 aKKyMyJIMPOBaHUsA HUMU Ha ollpeflesIeHHBIN Iepuo
PecypcoB C IieJIbl0 COBMECTHOT'O OCYIIECTBJIEHNA COOTBETCTBYIOIINUX MEPONpU-
ATUH; COBMeCTHOe GMHAHCHUPOBaHKe CyObeKTaMy COTPyAHNYECTBa IPeAIPUATUH,
yUpexIeHni 1 OpraHu3anuil KOMMyHaJIbHOU (hOpMbI COOCTBEHHOCTU — UH(Dpa-
CTPYKTYPHBIX O0BbEKTOB. 3aKOHOM OBLJI CO3/1aH MeXaHN3M o0beAuHeH!s1 GUHAHCO-
BBIX U MaTepUaJIbHbIX PeCypCOB TepPUTOPUAJIbHBIX OOIIMH U1 pellleHUs 001X
COIMAJIbHO-5KOHOMUYECKUX IIP0o0JjIeM, peaansalii MHBeCTULIOHHBIX IIPOEKTOB.

OCHOBHBIM 3aJI0TOM YCIIEIIHON peanu3anuy peopMsbl JelleHTpaanu3aluu
ABJIAeTcA OloKeTHaA AelleHTpau3anus. «biopkeTHas elleHTpaau3alus — 3T0
npoijecc nepefayy nmogHoMouui (GyHKIMNA, KOMIETEeHINH 1 OTBETCTBEHHOCTH)
OT I]eHTPaJIbHOI'0 IPaBUTEJIbCTBA 10 MECTHBIX [IPaBUTEJILCTB (OPraHOB MECTHOIO
camoympasJiieHus)» [Voznyak, 2016: 57]. [Ipuuem, Takas nepefaya noJTHOMOYMEL
JI0JDKHA COIIPOBOXAThCA Nepefjayeli COOTBETCTBYIONMX (PHAHCOBLIX PECypCoB
Ha BBIIOJIHEHNE 3TUX NOJHOMOYUN IIyTeM BBeJeHUA MeCTHbIX HaJIOTOB UJIU
TpaHchOPMaLMIO WX 3aKpeIlJIeHUA YacTu OOLIerocy1apCTBeHHbBIX HAJIOroOB 3a
MeCTHBIMU O10[)keTaMH, ITOJIyYUBIINX HOBbIE TOJIHOMOYUA.

BroxeTHON AeljeHTpan3anuell Takke nepefadya IOJIHOMOYUI OT BBHIIIe-
CTOAIIUX OPraHOB YNpaBJeHUA K HU3IINUM, HallpuMep, OT perioHaJIbHBIX A0
MECTHBIX.

B eBpormeiickoil IpakTHKe cojepxaHue OI0/PkeTHON AelleHTpaJau3aluu 3a-
BUCHUT OT TpeX KJII0UeBhIX COCTABJIAIIINX:

1) meneHTpasm3alys JOX00B — 3aKpelljieHre 3a MeCTHBIM CaMOyIIpaBjieHleM
nepeyHs cOOCTBEHHBIX JJOXOAO0B 1 NPaBO CaMOCTOATEJIbHO yCTaHaBJIUBAaTh

U peryJimpoBaTh UX pa3Meph;

2) peneHTpaJU3alysa PacXOA0B — 3aKpeljleHre 3a MeCTHBIM caMOyNpaBJIeHU-
€M BBIITOJIHEHN S YCTAaHOBJIEHHBIX I COOTBETCTBYIOIIEr0 UX YPOBHSA 3a4a4

1 GyHKIUH;
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3) mporieccyasibHas U OpraHu3alloOHHAasA CaMOCTOATEIBHOCTh — [IPABO caMo-
CTOATEJIbHO, 110]] OTBETCTBEHHOCTHh OPTaHOB, JIOJDKHOCTHBIX JII] MECTHOTO
camMoyTtpaBiieHUsA (GOPMUPOBATh, YTBEPXK/IaTh, BHIIOJIHATH (DMHAHCOBBIE
[JIaHBI, CMETHI, OI0IKEeThI, 06€CIIeYBATh OTUETHOCTD.

HccnenoBaTtenu Bolpocam AelleHTpaju3anuu OIKeTHBIX CUCTEeM B OcC-
HOBHOM CXOJIAITCs BO MHEHHH, YTO 3TO ABJIEHUE ABJIAETCA 0€3yCJIOBHO MTOJIOXU-
TeJpHBIM. Tak, no3unua ydyeHoro M.M. Beckuz cBOOUTCA K TOMY, UTO «JeLieH-
Tpajan30BaHHasA OI0KeTHas cucTeMa, B KOTOPOU pellleHUA IPUHUMAIOTCA Ha
Pa3HBIX YPOBHSAX, ABJIAeTCA Oosiee 3heKTUBHON. B Takoii cucTeMe COOTHOIIeHNE
MeXAy YPOBHEM HaJIoroo6JI0KeHH, a Takxke MexXAy KaueCTBOM U KOJIM4eCTBOM
NIpeI0CTaBJIAEMBIX OI0)KETHBIX YCJIYT «[IOACTPANBAETCA» O MHTEPECH U pe/-
[IOYTEeHUs HaceJIeHUs pa3sHbIX aAMHUHUCTPATHUBHO-TEPPUTOPHUAJIbHBIX €ANHULL,
B pe3yJibTaTe 4ero Kax/jas I'puBHa, KOTopas IocTylaeT B BUJe HaJIOroB, Hauu-
HaeT NPUHOCUTH OOIIeCTBY U IrpaxJaaHaM OOJIbIIYIO M0JIb3y. OpraHbl MECTHOTO
caMoyIlpaBJleH!s BJIaJel0oT TOYHOU NH(popMalrell 0 JIOKaJIbHBIX IpeMMyIecTBax
U NOTPeOGHOCTAX U TaKUM 00pa3oM CIOCOOHBI MPOU3BOAUTH U Ilepepaciipefie-
JIATH oOlecTBeHHbIe OJ1ara ¢ 00Jiblell 5KOHOMIYecKoi 3(pHeKTUBHOCTHIO, UTO
B KOHEYHOM MTOTe MpUBeAeT K NOBBIIIEHNI0 3)GEKTUBHOCTH rOCYy AAPCTBEHHOTO
CeKTopa, COKpalleHuio 610)KkeTHOro Aepunuura U K SKOHOMHUUYECKOMY pOCTY»
[Beskid, 2007: 120].

TpaguuroHHO Olo[pKeTHasA AelleHTpau3anus o0ycjioBjieHa CTpeMJIeHneM
I[EHTPaJIbHOT'O [IPaBUTEJIbCTBA YJIYUIIUTh CUCTEMY yNpaBJIeHUsA rocyJapCTBOM
Yyepes3 peajM3aliiio CTpaTerniyeckux 1 ONeparioOHHbIX 1iejiell, KOHeYHOMH I1eJIbi0
KOTOPBIX ABJIAETCA cOo3[jaHue Oe30I1acHOM cpeibl [JIA )KU3HU YeJIoBeKa.

Heob6xoaumocTh NpUHATHA U3MeHeHUlN B BloJpkeTHBIN KoJeKe 00yCcIoB-
JleHa Ipex/Jie Bcero Heo6X0AMMOCThI0 COBEpIIeHCTBOBAHMsA OI0/I)KeTHOIO 3a-
KOHOJIaTeJIbCTBA B paMKax IIpoBejieHus pedOpMbl MECTHOI'O CaMOyIIpaBJieHUA
U TeppUTOPHAJIBHON OpraHu3aluu BJacTu. B ee ocHOBe — AeljeHTpaIn3anus
BJIACTH U CyIlleCTBEHHOE pacllipeHNe I0JIHOMOYUI TeppUTOpUaIbHbIX O0IKH,
YTO IpeAycMaTpHuBaeT llepepaciipeiesieHre 3a/1ay, I0JIHOMOYUI U pecypcoB Ha
HaI[MOHAJIbHOM, PETMOHAJIbHOM 1 MECTHOM YPOBHSAX, MOBBIIIeHe (GDUHAHCOBOMN
€aMOCTOATEeJIbHOCTU MeCTHBIX OI0[1KeTOB, YKpeIlJleHHs MaTepuasibHOU U puHaH-
COBOI1 6a3bl MECTHOT'O CaMOYyIIpaBJIeHUA.

BaxHble maru nNpeANpuUHATH B HallpaBJIeHUHU 3aKOHOAATeIbHOTo obecre-
4yeHUs OI0XKeTHOU JlelleHTpaJiu3aluy, I1eJIbl0 KOTOPOH ABJIAeTCs [IOCTpOeHre
0I0[KETHOU cHCTeMBbl YKpauHbl, KOTOpas obecreynBaeT co3iaHue Halexalmx
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(uHAHCOBBIX yCJIOBUI AJ1A 00eclieueHNs BHIIIOJIHEHNsA MeCTHBIMY OpraHaMu BJla-
CTH U OpraHaMM MeCTHOI'O CaMOyIIpaBjieHNsA CBOMX II0JIHOMOYNI. Brliy BHeceHb!
cyliecTBeHHBIE U3MeHeHUs B BIokeTHBIN KojleKC YKpanHbl OTHOCUTEJIBHO pe-
dopMbl MexOI0)KeTHBIX OTHOIIEeHUH. Takxke BHeceHbl U3MeHeH!s B Hasioroselii
KoJleKC YKpauHbl U HeKOTOPble 3aKOHO/JaTeJIbHbIe aKThl Y KPauHbl OTHOCUTEJIBHO
HaJIOrOBOI pedOopMEI.

Yka3aHHBIMU 3aKOHOJATeJIbHBIMU aKTaMU ObLIO [T0JI0KEeHO peaJIbHbII CTapT
(uHaHCOBON eneHTpan3aluH.

3akoHoMm YkpauHnsl «O BHeCeHNU n3MeHeHUl B BroxeTHBIN KoJleke YKpau-
HBI OTHOCHUTEJIBHO 0cOOeHHOCTel (GOpPMHUPOBAHUA U UCIOJIHEHUs OI0KETOB
06beJMHEHHBIX TEPPUTOPUAJIBHBIX OOIIMH» [O vnesenii..., 2015] HopMupoBaH
Bonpoc GOpMHUPOBaHUSA 1 UCIIOJHEHU 010/)KeTOB 00beIMHEeHHBIX TeEPPUTOpUAIIb-
HBIX OOLVH, ollpeieJIeHbl MeXaHU3Mbl KOHTPOJIA 3a coOIoieHrneM 010 )KeTHOTO
3aKOHOJIaTeJIbCTBA B YaCTH MeXOI0/[)KeTHBIX OTHOIIeHUI B OpraHax MeCTHOI'O
caMoyIIpaBJleH!sI HOBOOOPa30BaHHBIX OOIINH.

Buecens! 6pUIN U3MeHeHUs B HajioroBsiii kofieke Ykpaussl [O vnesenii...,
2014] u HexoTOphble APYTHe 3aKOHOAAaTebHble aKThl Y KpanHbl OTHOCUTEIBHO
HaJIoroBoi pedopMsl. [IJ1 MeCTHBIX OI0[)KeTOB BBe/IeH aKLM3HbII HaJIOr C pea-
JIM3aluy Yyepe3 PO3HUYHYI0 TOPrOBYIO CeTh IOJAKI[U3HBIX TOBAPOB; JaHO IIPaBo
MeCTHBIM OpraHaM yIIpaBJieH!A YCTaHABIMBATh CTABKY HAJIOTOB Ha HEJIBIXKUIMOE
HMYIIEeCTBO.

CrieioBaTeJIbHO, MOBHIIIeHNe 0I0JXXeTHON CaMOCTOATEIbHOCTU MEeCTHBIX
O10[1KeTOB NpelycMaTpUBaeT: CaMOCTOATEJIbHOe YTBepXKeHre MeCTHBIX OIof-
KETOB He3aBUCHMO OT CPOKOB IpHHATUA ['ocyiapcTBeHHOro OIKeTa; caMo-
CTOAITEJIbHOE COCTaBJIeHNE U BHIIIOJIHEHHEe MEeCTHBIX OI0KEeTOB IyTeM OTMEHBI
MHAVMKATHUBHOIO IJIAHWPOBAHUA, KOTOPOE OCYILeCTBJIAI0Ch MUHNCTEepCTBOM
¢purHaHCcOB. PacmupeHo GprHaHCOBbIE IPaBa OTHOCUTEIBHO PaclopspKeHusA cob-
CTBEHHBIMU CpeficTBaMU (IIpelocTaBJIeHO IIPaBO CaMOCTOATEJIbHOTO BbIOOpa
yupexaeHus o 00CITy’)KUBaHUIO CPeICTB OI0/KeTa pa3BUTHA MECTHBIX OI0/)KETOB
1 COOCTBEHHBIX MOCTYILJIEHNI OI0/IKETHBIX YUPEXIeHU).

VYKazaHHble HOpMaTUBHbIE JOKYMEHTH B OCHOBHOM CO3/aJIi IPaBOBHIE yC-
JIOBUA Y MEXaHU3MBI 11 GOPMHUPOBAHNA TEPPUTOPHUAJIBHBIX OOLIUH B HOBBIX
ycaoBuAX. B xoze fgeneHTpasmnzanuy ObIo 00pa3oBaHO HOBOE 3B€HO MECTHBIX
010 KETOB, & UMEHHO — O0I0[)KeThl 00beJUHEHHBIX TePPUTOPUAIBHBIX OOLIMH.
BroxeT 00beAMHEHHON TeppUTOPHATIBHON OOLUHBI MMeeT GOJIbIIE BO3MOX-
HOCTH, [TOCKOJIBKY 3TH OOLIMHBI IpHOOpeTaroT 60Jibile GyHKINH, TOJTHOMOYUN
1 (pMHAHCOBBIX PeCypCOB Ha YPOBHE r'OPOJIOB 00JIACTHOIO 3HAYEeHUs.
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OOHUM 13 OCHOBHBIX IPEMMYIIIECTB CUUTAEeTCsA NOoJIyueHne TeppuTopruab-
HbBIMU o6ImuHaMu 60% Hasiora Ha T0X0/Ibl PU3NUECKUX JIUI], KOTOPBIN ABJIAETCSA
OCHOBHBIM HCTOYHHUKOM HamoJIHeHU:A 610/1KeTOB. Bbljiu Takke pacmrpeHbl UCTOY-
HUKN HOPMUPOBaHMA IOXOJ0B MECTHBIX OI0JIKETOB 3a CUeT: U3MeHeHUs HOp-
MaTHBOB 3a4KCJIEHUA Hajora Ha JOXOAbl (U3NUYECKUX JIUI]; 3a4NCJIEHNA IJ1aThl
3a [pejiocTaBjieHHe aJMUHUCTPATHUBHBIX YCIIYT MECTHOTO 3HaYeHUsA B MeCTHbIe
OI0[1XeThl; yBeJIMUYeHre HOpPMaTHBa 3a4MCJIeHUA 9KOJIOTUYeCKOro HaJjlora; 3a-
YHCJIeHUA eINHOr0 Hajiora B obmuil GoH/ MeCTHhIX 0I0/IKeTOB; pacliiipeHne
6a3bl HAJIOTOOOJIOXKEHUST UMYII[ECTBEHHBIX HAJIOTOB. BI0JXKeThl TEpPUTOPHAIBHBIX
OOIIVH NepeluIy Ha IpsAMble MexXO0gXeTHble OTHOILIEHU C TOCyAapCTBEHHBIM
OI0)KeTOM U HavaJid MoJIy4yaTh JOTaluu U cyOBeHIUN. 111 TeppuTOpHUasIbHbIX
OOIMH TaKXe MpeyCMOTPeHA Nepejjaya 3eMeJib U3 rOCyJapCTBEHHON COOCTBEH-
HOCTU B KOMMYHaJIbHYI0 COOCTBEHHOCTb.

Kak cBHAeTesIbCTBYIOT CTaTUCTUYECKHe NaHHbIe, BBeJeHHble B 2015 roay
nepBble mary GUHAHCOBOU JielleHTpar3anuy 06ecrneuniv CyiecTBeHHBIN POCT
MecCTHBIX OroaxeToB. Tak, eciiu 1o pedopmel, B 2014 rogy, coGCTBEeHHBIE [0-
xofbl 06mero GoHaa MeCTHBIX OI0JKETOB COCTaBJLAIN 68,6 MJIPA. TPH, TO yXe
B 2015 roay - 98,2 muipa. rpH, B 2016 rogy — 146,6 muipa. rpH, B 2017 rogy —
192, 7 mupp rpH, B 2018 rogy — 234,1 muipA. rpH, a B 2019 — 275 muipg rpH. To
€CThb, POCT COOCTBEHHBIX JOXOA0B 0011[ero (poHAa MEeCTHBIX OI0/IKETOB 3a [TepUO.]
2014-2019 ronos cocrtasui 4,3 pasa.

B 2020 roay mpoiieccsl AeleHTpaIn3aliii BTN Ha 3aBepIIaui 3Tarl,
(axTHuecKu COCTOAIOCH 3aBeplieHrie pedOpMUPOBAHUA aIMUHUCTPATUBHO-
-TepPUTOPUAJIBHOTO yCTporicTBa. [TocTanoBeHnneM BepxosHoro CoBeta Ykpau-
HBI OT 17.07.2020 No 807-IX npegycMoTpeHo co3fjaHue 136 HOBBIX paliOHOB
BMecTO 490 paHee CylecTBYOIUX «B cooTBeTcTBUU ¢ MyHKTOM 1 [TocTaHOBIe-
HUsA». 25 okTAOpA 2020 rojia coCTOsAINCh IIepBhle BEIOOPH! AENyTaTOB CeJIbCKUX,
TIOCEJIKOBBIX, TOPOCKUX COBETOB 1439 BHOBb TEPPUTOPHAJIBHBIX OOIHH U CEJb-
CKUX, MOCEJIKOBBIX, TOPOJICKUX TOJIOB.

OCHOBHBIMU [10X0JIaM1 OPraHOB MECTHOTO CaMOYNpaBJIEeHUs OCTaIOTCS:
HaJIoT Ha J1oX0bl pusnueckux Jiur 60%; MeCTHbIE HAJIOTU U COOPBI; aKI[U3HBIN
HAaJIoT; JOXOABI OT HCII0JIb30BaHUA KOMMYHAJIbHOTO MMYII[eCcTBa; [ljIaTa 3a mpe-
JOCTaBJIEHNE aAMUHUCTPATUBHBIX YCJIYyT, TpaHcdepThl. broxeTsl Bcex 1470
TEePPUTOPUAJIBHBIX OOIIHMH OyOyT UMeTh MpPsMble MeXOI/KeTHbIe OTHOILIeHUA
C ToCyJapCTBEHHBIM OI0JI)K€TOM, TO €CTh I0Jy4aTh TpaHCchePTHl U3 rocyaap-
CTBEHHOI'0 Or0/XeTa.
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3. BeiBOAbI

BrilrenssioxkeHHOe CBUETEIbCTBYET O TOM, uTO 3a nepuof 2015-2020 B Ykpau-
He Obljla co3[aHa HOpMaTHBHAasA OCHOBA [AJiA OCYIIeCTBJIEHU: IIPOLIeCCOB Ae-
LleHTpaJn3aluy; ObLJIO 3aKOHOAATEJIbHO 3aKpeIlyIeHO 32 OpraHaMy MeCTHOI'O
caMoyIlpaBjleHUs HaJJlexalell pecypcHOU 6aspl AJiA OCYIIeCTBJIEHUA MOJIHO-
MOYHI Ha HOBOHN TeppUTOpUAJIbHOU ocHOBe. DaKkTHyecKu ObLIN 3aKpelJieHbl
orpejieyieHHble (MHAHCOBBIE TAPAHTUU 32 OPraHaMU MECTHOT'O CaMOYIIpaBJIEHUA
IIyTeM 4eTKOro pasrpaHu4eHus J0X0J0B U pacXoA0B MeXy COOTBETCTBYIOIMMU
YPOBHAMU MeCTHHIX 010/1keToB. OTBIT 3apyOeXHBIX CTPaH U NpOBeeHHbIe Hayy-
HbIe 1 CCJIeJOBaHNA NT03BOJIAIOT BBIIEIUTD CJIeAyIoliye NPeIOChUIKN YCIIeNTHON
nMIieMeHTanuu 3G @eKTUBHOIO yIIpaBjeHus B CUCTeMe JlelleHTpaIin30BaHHOU
BJIACTH: «yTBepXAeHue IPUHINIA BepXOBEHCTBa N1paBa; IpU3HaHNe 1 rapaHTHAU
MEeCTHOTO caMOyTIpaBJieHNUs; JeMoKpaTuueckoe U 3pPeKTrBHOe u3brparesib-
HO€ 3aKOHO/IaTeJIbCTBO; He3aBUCUMOCTD, 3 (PEKTUBHOCTD, JOCTYIIHOCTD U IIPO-
3pavyHOCTh CyJIeOHOU cuCTeMBbI; OI0JKETHBIN MpoliecC U BhIcOKas pUHAHCOBAsA
JUCIUIUIMHA; HaJInuuie aJleKBaTHBIX COLMAJbHBIX CTAaHapTOB; Pa3BUTHIN 00-
IIeCTBEHHBIN CEeKTOP WM YCTOHYNBasA TEHJEHIUA K ero pa3Butuio» [Rosolyak,
2017: 115].

B mpotiecce 6104XeTHON AelleHTpaJn3anui ObLIO JOCTUTHYTO obecmeye-
HMe YeTKOI'0 pasrpaHuyeHusA NOJIHOMOYMH, OTBETCTBEHHOCTY OPraHOB BJIAaCTU
Pa3JIMYHBIX yPOBHEU U yBeandeHUA 06bemMa cOOCTBEHHBIX I0X010B GI01KeTOB
TeppUTOPHAJIbHBIX OOMUH. BloxeTHas AelleHTpaln3alusa ceroqHsa yxe ae-
MOHCTPUPYET PAL MOJIOKUTEbHBIX Pe3yJIbTaTOB. AHAIN3 JJaHHBIX II0Ka3bIBaeT,
YTO IPAKTHYeCKH BO BCeX peruoHax Hallell CTpaHbl IPOHUCXOMAT peaslbHbIE
1 JOCTAaTOYHO CyllleCTBeHHble U3MeHeHUA. PaloHabHBIN OAX0A K pacxo-
JOBaHMIO OI0JKETHBIX CPEJICTB CIOCOOCTBYeT MUHHUMU3ALUUU OI0IXETHOTO
Jedunura. YauHo [IpoBefieHHasA Ol0/keTHaA JelleHTpalnu3alys CliocoOCTByeT
HapauuBaHuo GUHAHCOBOI'O MOTeHIMajla TeppUTOPUH, aKTUBU3aluX UHBe-
CTHULMOHHON 1eATeJIbHOCTH, CTUMYJIMPOBAHUIO IIpeANpUHNUMATEeJIbCKON aKTUB-
HOCTH, YTO B UTOr'e yKpeIlJiieT 5KOHOMUYeCKUI oTeHuaa u obecreyrBaeT
OCHOBY JJIs pOCTa U pa3BUTHA. JelleHTpaIn3alsa OTKPhIBAET 3HAUYUTEJIbHbIE
IepcreKTUBh AJA obecrneyeHns CIOCOOHOCTU MECTHOI'0 caMOyIpaBJieHUsA
CaMOCTOATEJIbHO pellaTh BOIPOCH HA MeCTHOM ypoBHe. Haneemcs, 4To u3-
yueHue oNbITa YKpanHbl IOMOXeT JPYIMM CTpaHaM B IIpOBeJleHUU pedOopMBbl
JeleHTpaJInu3aluu.
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INSTITUTIONAL COHERENCE AND THE EVOLUTION
OF CORPORATE GOVERNANCE IN POLAND

Abstract

Goal - the purpose of the article is to present the significance and role of institutional
coherence in the development and evolution of corporate governance in Poland.
Research methodology — a review of the literature on examining the specificity of
knowledge about the role of institutional coherence in the development and evolu-
tion of corporate governance in Poland and analysis and assessment of the changes
in good practice codes in Poland.

Score/results — a systemic approach to the issue of corporate governance reveals that
it is a collection of both formal and informal institutions. Through mutual interac-
tion, corporate governance rules lead to the emergence of a relatively stable and
predictable environment in which enterprises and their stakeholders can operate.
Originality/value — analysis of good practice codes in Poland reveals that the process
of their adjustment to the current social and cultural norms, as well as to the expec-
tations of the market, can be positively evaluated, as evidenced by the fact that their
new editions continue to be published. The provisions which appear in good practice
codes year by year adequately reflect the needs and expectations of the market.

Keywords: good practice codes, corporate governance, formal institutions, infor-
mal institutions, optional rules.
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1. Introduction

Corporate governance is among the most dynamically developing themes in
the field of social sciences. Depending on the research perspective, corporate
governance is perceived either as an element of a larger system of interdepen-
dencies — encompassing the legal and financial systems — or as a subsystem of the
relationships among various areas, combining elements of law, politics, economy,
and society. In the narrow sense, corporate governance is very often understood
as a segment of commercial law, a set of legal provisions regulating the systems
and the functioning of joint stock companies, or — broadly speaking — as a set
of recommendations and good practices according to which such companies
should operate. An even wider perspective takes into account not only the above-
-mentioned areas: legal regulations, “soft laws” and their applications, but also
the entire institutional system that accompanies them. In this article, we use the
above interdisciplinary understanding of corporate governance. Not only does it
reflect the multilayered and multidimensional nature of the issue in question as
well as its importance for economic, political and social life, but it also indicates
the interactions between these systems, identifying their interdependencies.

The purpose of the article is to present the significance and role of institu-
tional coherence in the development and evolution of corporate governance in
Poland. The theoretical section provides clarification of the terms used further
below, e.g. institutions, institutional coherence, and corporate governance. The
empirical part contains analysis and assessment of the changes in good practice
codes (an instrument of corporate governance) in Poland, in the context of their
adaptation to the applicable social and cultural standards as well to market ex-
pectations, i.e. the expectations of various groups of stakeholders of companies
under corporate governance systems.

2. Institutions and institutional coherence

Institutional analyses are common in many social sciences, including law, socio-
logy, economics, and political science. Each of these fields has developed, for
its own needs, a different definition of institution. Table 1 contains examples
of how the term is defined in the areas of law, economics, and sociology. It can
be noticed that the definitions intertwine and complement each other. In the
literature, institutions are perceived as: principles, constraints, thinking pat-
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terns, points of balance, structures, means to certain ends, organisations, signs
and symbols!. Encyclopaedically, a legal institution is a set of legislative norms
jointly regulating a given social relation (e.g. the institution of marriage, the
institution of ownership, or the institution of market contracts). By law, what
is subject to regulation is a specific social relation between at least two entities.
These regulations comprise certain rights and obligations prescribed by law.
Such a collection is what constitutes an institution in the legal sense [Borkowska,
Klimczak, Klimczak, 2019: 71]. From a sociological perspective, the material
scope of an institution is wider than from the legal perspective. This is due to
the fact that the expressions of the norms and patterns which govern the activity
of groups and communities stem not only from the law, but also from tradition
or religion. Economists assume that institutions are moral principles, customs,
individual mentalities, as well as legal and social rules, which have been shaped
throughout history and which provide a basis for economic processes. Institu-
tions organise, control and influence economic processes in such a way that
they proceed smoothly and with due regard to the interests of all the partners.

Table 1. Definition of institution in social sciences

- Institutions are groups of normative pronouncements which constitute
a certain whole from the viewpoint of a specific social relationship;

+ Institutions are sets of norms or groups of activities contained in legis-
lation.

Law

- Institutions are systems of rules, convictions, norms, and organisations
which together form a certain regular pattern of social behaviours.
Sociology - Institutions are patterns of behaviours and perceptions imposed upon
an individual by the community, which have been established through
experience and have come to be regarded as worth following.

+ Institutions are sets of fundamental political, social, and legal principles
which comprise the structure of production, distribution, and exchange.
Economics + Institutions are the rules of social game, the developed constraints which
impact human interactions. As a result, they determine the structure of
exchange stimuli in the political, social, and economic spheres.

Source: Borkowska, Klimczak, Klimczak, 2019: 84.

! The subject literature offers numerous definitions of the term institution. For example
Stawomir Czech proposes eight explanations, adding that his conceptualisation does
not exhaust the topic, but allows for noticing a wide analytical usefulness of this notion
[Czech, 2019: 32].
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The primary role of an institution is to reduce uncertainty by developing
relatively constant principles of behaviour for individuals and economic entities.
Thanks to them, the behaviours of individuals become more predictable, whereas
the risk and transaction costs which accompany exchange are decreased. While
initially exchange was direct in nature and relied on informal institutions, nowa-
days transactions require more advanced institutions since they occur remotely,
impersonally, or involve large numbers of contractors. When trust between the
contracting parties is lacking, co-operation is only possible via institutions. To-
day, reduction of uncertainty requires appropriate rules or guidelines, i.e. formal
institutions, both economic and political [Rudolf, 2014: 157].

A system of institutions constitutes a multi-level, multi-faceted structure of
laws, rules, and norms which in every society impacts people’s decisions and
behaviour [Gruszewska, 2017: 38]. Therefore, an institutional system consists
of both formal and informal institutions [North, 1990: 4, 36]. As John Carey
remarked, “not all written rules serve as effective constraints on political behavior,
and, conversely, [...] not all effective constraints on social behavior are written
rules” [Carey, 2000: 737].

Formal institutions are comprised of all kinds of legal and constitutional
norms which are developed by legislative bodies and whose role is to regulate
economic and political relations [North, 1990]. The legal literature refers to this
kinds of institutions as civil law (ius civile). The state guarantees that such law
is respected. Among formal institutions, a significant role is played by property
law and contract law. Formal institutions encompass the system of property
laws, (normative civil) law, and (public, social, real sphere, and financial sector)
regulations. These usually function as part of a hierarchical structure, including
the constitution as the superior legal norm, various collections of legal acts,
administrative, technical, and economic rules [Fiedor, 2015: 94].

Informal institutions are social principles and norms observed by members
of certain groups when these strive to pursue common objectives. They include
codes of conduct, conventions and norms of behaviour which emerge during
interactions between individuals. Informal institutions are deeply embedded
in the culture of a given society [Wilkin, 2016]. Sometimes they come into
existence as a result of the historical process of generation-to-generation trans-
fer (through learning and imitation) of knowledge, values, and other factors
which influence human behaviour. Informal institutions can also be created as
supplements and additions to formal rules and can, moreover, be contradictory
to formal institutions [Helmke, Levitsky, 2004: 727]. This is because informal
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rules may be established in order to circumvent formal rules or to perform ac-
tions which are unpopular or illegal. The key difference between informal and
formal institutions is that the former remain in the private sphere (but apply to
the entire community), whereas the latter are centrally designed, implemented,
and enforced [Williamson 2009: 372].

Although modern economies attach great importance to legal norms and
regulations, social norms, which can be supplementary to them, must not be
forgotten. Empirical studies show that informal rules are a social pillar for the
credibility of concluded contracts, a factor which reinforces formal property
laws, and an element of the social order which permanently lowers transaction
costs [Williamson, 2009]. In scientific research, the role of informal institutions
should not be reduced to that of the “missing variable”. Instead of just assuming
the existence of informal institutions, it is preferable that the borders between
formal and informal rules, as well as their efficiency and mutual interactions,
are clarified [Grzymala-Busse, 2010: 331]. Informal institutions play a vital part
in co-ordinating economic activity through mechanisms of trust, reputation, and
business networking [Kostro, 2004: 75-80].

Institutions do not come into being in isolation from other institutions, but
are formed in relation to organisations that exist alongside them, and are con-
tinuations of those that existed before them [Gruszewska, 2017: 39]. Formal and
informal institutions interact with each other both at the stage of their creation
and in the course of their operation. There are several types of relationships
between formal and informal institutions [Bentkowska, 2020: 26]:

1) Formal institutions are complemented with informal ones. This happens,
for instance, when agreements are not sufficiently regulated to ensure their
appropriate execution, but people adhere to the rules of honest conduct,
thanks to which agreements are complied with;

2) Informal institutions are consistent with formal institutions, reinforcing
their effect. For instance, when agreements are adequately regulated, peo-
ple also strive to act with integrity. Harmony between these two types of
rules determines long-term economic success.

3) Formal institutions directly interfere with informal rules. This is the case,
e.g. when legal provisions prohibit corruption, but society approves of
bribery and resorts to offering financial advantages to public officials in
order to unlawfully accomplish goals. In such a situation, when a legal
provision does not play its regulatory function, it can be socially perceived
as ‘dead letter’, something that exists only ‘on paper’.
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4) Formal institutions can be modified by informal ones. This occurs when
there is a discrepancy between them. If this is the case, the regulation
which is inconsistent with informal institutions can eventually be altered.

5) Informal institutions can lead to the creation of new formal institutions.
For instance, whenever members of society condemned theft, as law de-
veloped, misappropriation of someone else’s property came to be banned
and later punished.

Mutual adjustment of institutions is necessary for a system to be a source
of relatively coherent stimuli that have an effect on economic activity. Sveto-
zar Pejovich proposed a theory known as ‘the interaction thesis’, according to
which mutual influence among formal and informal institutions is the key factor
behind economic stability and the rate of economic growth [Pejovich, 1999:
171]. If formal institutions are in conflict with informal norms, their enforce-
ment will be costly, which will cause a rise in transaction costs and a reduction
in wealth creation capacity. And conversely, where formal norms are in line
with informal ones, the cost of implementing the former will be relatively
low and they will be accepted, supported, and subsequently developed, thus
decreasing transaction costs and organising resources in such a manner that
they are conducive to wealth creation [Fuentelsaz, Gonzalez, Maicas, 2019: 8].
Informal institutions may impede the positive effects of new formal rules, but
they can also mitigate some negative effects of inappropriate formal institutions
[Chavance, 2010: 60-61].

Informal institutions are the original pattern for the construction of formal
ones. Rules which arise in the course of long-term activity and experience, be-
come widespread and, with time, may assume a formal character. This happens
slowly and gradually. Thanks to repeated activities and uniform codes of practice
under specific circumstances, patterns of behaviour may become established.
Society must also be convinced of the efficiency of these solutions and of the
need for their formalisation. The subsystem of formal institutions undergoes
gradual change as it adjusts itself to the changes in the real sphere. This process
leads to the creation of a sustainable system, under which most group interests
are respected [Gruszewska, 2017: 43].

Efficient design of good institutional solutions must ensure that the two
institutional subsystems mutually strengthen and complement each other - the
so-called institutional coherence and complementarity are of the utmost im-
portance. Firstly, the principles of operation laid down by informal and formal
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institutions must be similar and non-contradictory. Only coherent institutions
can permanently co-exist and provide a stable foundation for business activities.
Secondly, institutions must be complementary. Not only must they not be mutual-
ly exclusive, but they also have to complement one another where necessary.
In an area where a legal norm is lacking, an informal norm which will regulate
this area should arise. If, for instance, because of legislative gaps, property rights
are not protected, appropriately developed informal institutions which exclude
dishonesty and promote trust or mutual understanding can take over the role
of formal rules [Bentkowska, 2020: 37].

3. Corporate governance as an institutional system

Corporate governance is perceived as a solution applied “[...] at the system level
and which defines the framework of the operation of companies that are part
of the institutional order” [Aluchna, 2015: 9]. A corporate governance system
comprises legal regulations, the activity of government departments, company
bodies, managerial staff, investors, as well as all the other stakeholders [Cadbury,
1999: 12-19]. Weimer and Pape take the view that it is “[...] a more or less
country-specific framework of legal, institutional and cultural factors shaping the
pattern of influences which stakeholders exert on managerial decision-making”
[Weimer, Pape, 2006: 152].
Among the factors which determine the shape of corporate governance,
Weimer and Pape mention [Weimer, Pape, 2006: 152]:
- the concept of a company which is prevalent in a given country,
- the principles and structures of boards of directors/supervisory boards,
- the ownership structure,
- the impact of passive shareholders on management processes,
- the dependencies between the salaries of managers and the results of com-
panies,
- the time horizon of economic relations between shareholders; the existence
or lack thereof of an external market for control of corporate activity,
- the significance of stock exchange for an economy.

Tom Cannon, who offers a systemic perspective on corporate governance,
limits the number of factors which influence corporate governance systems to

only four [Cannon, 1994: 165]:
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- legal and institutional system,

- rules governing ownership and ownership structures,
- operating principles and structures of boards,

- social pressure.

This proves that the division into formal and informal institutions can be
useful when analysing corporate governance systems. Some of the institutions
which are part of corporate governance have a formal character and their
establishment is mandated by the existing law. This group includes: general
meetings of shareholders, boards of directors, supervisory boards, company
management, some of the board committees, their statutes, company staff, their
representatives on boards, and trade unions. Also, the so-called good practice
codes belong to the category of formal institutions. These codes can be treated
as an example of an institution created in order to reduce uncertainty, since
they emerge as a response to growing uncertainty, mainly felt by small inves-
tors, but also by society as a whole. They primarily apply to large companies
because in their case uncertainty is particularly acute and harmful. Codes of
good practices ensure increased social control over companies, requiring of
them that their activities are transparent and that their decisions are more
rational, etc. This kind of control should result in greater social trust in com-
panies, as well as in their management and control systems. Increased trust,
in turn, usually leads to overcoming the reluctance of investors, particularly
smaller ones, enhancing their willingness to purchase stocks or shares [Rudolf,
2014: 158].

Informal institutions are those which, to a large extent, influence the di-
versity and individual character of companies, which is not without an effect
on the achieved results. Among informal institution are, e.g.: moral and ethical
principles, traditions, culture, propensity for opportunistic behaviour, etc. [Ru-
dolf, 2014: 1571].

Reports by the OECD stress that “corporate governance is only part of the
larger economic context in which firms operate that includes, for example, macro-
economic policies and the degree of competition in product and factor markets.
The corporate governance framework also depends on the legal, regulatory, and
institutional environment” [OECD, 2004: 12]. Despite the lack of binding authori-
ty, the developed standards of corporate governance are based on the existing
legislative framework, which confirms the fact that it is perfectly justified that
they should be adhered to [OECD, 2005: 60]. At the same time, the proposed
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recommendations result from economic stimuli which determine the direction
in which corporate governance regulations evolve. Understanding, acceptance,
and recognition of these recommendations are crucially important for their
implementation. Unlike in the case of normative acts, legal sanction has been
replaced with the force of argument and the substantive accuracy of proposed
recommendations. Entities which implement corporate governance guidelines
in particular countries can adjust those guidelines to the socio-economic, legal,
and cultural circumstances of the economies in which they operate.

On a company level, corporate governance aims to improve the efficiency
of entities through providing conditions conducive to improving the quality of
co-operation among various interest groups involved in their operation. A corpo-
rate governance system offers a structure by means of which it is possible to set
company goals, identify the means of their implementation and methods to verify
the accomplished outcomes. Good corporate governance is meant to stimulate
company bodies and managerial staff to attain objectives whose realisation is
in the interest of a wide range of stakeholders. At the level of an economy, an
efficient corporate governance system “helps to provide a degree of confidence
that is necessary for the proper functioning of a market economy. As a result,
the cost of capital is lower and firms are encouraged to use resources more effi-
ciently, thereby underpinning growth” [OECD, 2004: 12].

Due to the recommendations proposed in good practice codes, corporate
governance systems are becoming key institutions which determine the develop-
ment of the capital market and play a significant role in the modern free market
economy [Godlewska, Pilewicz, 2018: 86]. What is more, the recommendations
are of evolutionary nature, which means that they should be modified to keep
up with the changing reality in order to fully answer the needs of the stakehold-
ers. The effects of the evolution of corporate governance are also noticeable in
Poland, as is exemplified by amended good practice codes.

4. Evolution of good practice codes in Poland

Corporate governance good practice codes are sets of recommendations aiming
to indicate appropriate standards for corporate governance systems. They are
not legal provisions and have no binding authority. They are collections of
guidelines which are intended to help fill the gaps between legislative acts and
market mechanisms [Blejer-Gotebiowska, 2012: 56].
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By pursuing the basic objective of protecting the economic interests of the
investors that have entrusted their capital to joint-stock companies, they enable
market actors to hold enterprises accountable for their policies, simultaneously
preventing overregulation and bureaucratisation of the capital market. This
benefit is highlighted by K.A. Lis and H. Sterniczuk, who argue that in the case of
a low level of governance formality and a considerable role of informal norms and
traditional values, introducing formal regulations and strict laws may increase
the cost of governance and make law abidance more onerous, consequently
leading to a decreased interest in the public market [Lis, Sterniczuk, 2005: 21].

In Poland, good practice codes have a nearly twenty year history, as illus-
trated by Table 2. Among the initiators of good practice codes are: institutions
supporting the transformation of the Polish economy and state, the stock ex-
change, associations of entities offering financial products and services, organi-
sations and institutions representing the interests of customers, and other market
institutions, with input from academic experts.

Table 2. Evolution of codes of good practice in Poland

Date of Authors Title

of the document of the document

publication of
the document

Gdansk Institute for Market

2002 Economics (IBnGR) White Book of Corporate Governance
The Polish Corporate
2002 Governance Forum Corporate Governance Code
2002 The Polish Corporate Good Practices in Public Companies
Governance Forum 2002
2004 The Polish Corporate Good Practices in Public Companies
Governance Forum 2005
The Chamber of Fund
2006 and Asset Management Code of Good Practice
and the Chamber of for Institutional Investors
Commerce of Pension Societies
Best Practice for WSE Listed
2007 The Warsaw Stock Exchange Companies 2007
Institutional participants and . ,
2008 experts from the academic Canon of Good Financial

community Market Practices
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Date of Authors Title

of the document of the document

publication of
the document

Best Practice for WSE Listed

2010 The Warsaw Stock Exchange Companies 2010
Best Practice for WSE Listed
2012 The Warsaw Stock Exchange Companies 2012
Best Practice for WSE Listed
2013 The Warsaw Stock Exchange Companies 2013
Best Practice for WSE Listed
2016 The Warsaw Stock Exchange Companies 2016
30 organizations associating
entities offering financial
products and services,
2017 organizations and institutions Canon of Good Financial
representing the interests of Market Practices
clients, other market institutions,
with the participation of experts
from the academic community
2021 The Warsaw Stock Exchange 2125t AreHa oI Uiie iz

Companies 2021

Source: author's own work based on www.ibngr.pl [date of access: 20.08.2021], www.pfcg.org.pl [date
of access: 20.08.2021], www.gpw.pl [date of access: 20.08.2021], www.skok.pl/wp-content/
uploads/2018/07/kanon-dobrych-praktyk-rynku-finansowego.pdf [date of access: 20.08.2021].

The corporate governance recommendations included in good practice codes
undergo periodical analysis and, should the need arise, are modified. As a result,
they enable “[...] efficient management, effective supervision, respecting share-
holder rights, and transparent communication with the market™?.

Good practices of stock exchange listed companies “[...] as a set of corpo-
rate governance rules and principles of conduct which have a major impact on
the relations between listed companies and their market environment are an
important component of building the competitive position of these companies,
significantly contributing to increasing the attractiveness of the Polish capital
market” [GPW, 2021: 3]. To attain this goal, they must meet the current needs
of the economy as well as the entities which operate within it.

2 See: www.gpw.pl/dobre-praktyki2021 [date of access: 20.08.2021].
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Good practice codes must be amended since there is a need to continually
adjust formal institutions to the evolving informal institutions. As corporate
governance rules aspire to provide an ethical and cultural paradigm, they strive
to respond to the problems encountered by the participants of the capital mar-
ket. In order to rise to this challenge, the contents of good practice codes are
consulted with issuers, investors, as well as institutions interested in enhancing
the quality of corporate order in listed companies and with the representatives
of scientific communities, who indicate new areas of activity. This is why their
authors endeavour to design rules and recommendations which will cater for the
needs of companies and their stakeholders. For instance, after consultations with
capital market participants and following their suggestions, the code of good
practices published in 2021 takes into consideration issues associated with ESG,
including those relating to climate protection, sustainable development, diver-
sity in the composition of company boards, and equal pay. It also mentions the
previously indicated weaknesses of the Polish capital market, e.g. the problem
of equal treatment of shareholders, the methods of profit sharing, issue of shares
with the exclusion of subscription rights, or buyback of own shares. Attention
was drawn to the need for adequate substantive and organisational quality
of the general meeting, which would involve setting deadlines for submitting
draft resolutions by shareholders, procedures for submission of candidates for
supervisory boards, and the processes of their appointment in accordance with
diversity policies [GPW, 2021: 3].

The rules of corporate governance developed in the form of good practice
codes are based on the ‘comply or explain’ principle. Companies are obliged to
implement guidelines or explain the reasons for failing to comply with them.
Practice has shown that the recommendations sometimes eventually find a re-
flection in legislative provisions. If this happens, they are removed from good
practice codes since these are supposed to be in line with the binding legislation
but not to duplicate legal regulations.

Amended good practice codes follow the trends and solutions accepted in
the field of corporate governance in other countries. They are also an answer
to the demands of market participants interested in higher quality of corporate
governance in listed companies. However, it must be admitted that merely chang-
ing the provisions will not in itself improve the quality of the capital market
[Oplustil, 2010: 54]. They must also be actively implemented and enforced.
It is also prerequisite that companies are monitored and held accountable for
compliance with the recommendations.
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5. Conclusions

A systemic approach to the issue of corporate governance reveals that it is a col-
lection of both formal and informal institutions. Through mutual interaction,
corporate governance rules lead to the emergence of a relatively stable and pre-
dictable environment in which enterprises and their stakeholders can operate.
Among the effects of corporate governance systems are good practice codes,
containing recommendations which respond to the expectations of market actors
interested in higher standards of corporate order. In view of the dynamically
changing realities, good practice codes are periodically reviewed and consulted
so as to meet the current needs as adequately as possible. Informal institutions
in the form of principles of conduct, social norms, conventions and behavioural
patterns are thereby transformed into formal institutions. As is inherent in the
concept of corporate governance, by creating behaviour patterns, the proposed
rules convince people of their validity through economic arguments, e.g. proving
that certain objectives can be achieved thanks to policies implemented with their
help. To make this possible, it is necessary to maintain institutional coherence,
as intended by the authors of the codes.

Analysis of good practice codes in Poland reveals that the process of their
adjustment to the current social and cultural norms as well as the expectations
of the market can be positively evaluated, as evidenced by the fact that their
new editions continue to be published. The provisions which appear in good
practice codes year by year adequately reflect the needs and expectations of the
market. Some of them are modified, others discarded, while still others become
part of economic law.
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Abstract

Goal - to analyze public administration in the field of medical tourism in the context
of power decentralization in Ukraine. Also a brief study of the legal aspects of the
regulation of medical tourism in Ukraine is represented as one of the ways of state
regulatory impact. Analyze state social norms and industry standards in the field
of healthcare in Ukraine.

Research methodology — the research methodology uses the system analysis method;
the empirical basis is the normative legal acts regulating the managerial relations
of the public administration subjects.

Score/results — is a brief study of the legal aspects of the regulation of medical tour-
ism in Ukraine is represented as one of the ways of state regulatory impact. The
state social norms and industry standards in the field of health care in Ukraine are
considered. The necessity of related legal support of the sectors under considera-
tion has been substantiated in order to eliminate gaps in legislation and improve
the quality of services provided, investment attractiveness and disclosure of the
country’s regions’ potential.

Originality/value — the work was done by the author independently without outside
help; the article contains links to the legal framework.
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1. Introduction

Medical tourism in world practice is a profitable and dynamic industry that
stimulates the development of various related sectors of medical and tourism
activities according to the target state, regional and local programs. Deepening
of processes of decentralization in management, regulation of social and eco-
nomic development of regions, formation of socially oriented market economy,
maintenance of stability in the state - all these are priority tasks of the state level.
There are problematic issues, despite the large number of studies that need to be
addressed. There are regulations that promote the development of the medical
tourism market in Ukraine and meet European standards, there are mechanisms
for public management of the development of tourism and recreation in the
region, which need improvement. There are nuances of inconsistency between
national and international legislation. The shortcomings of legal regulation are
revealed in a systematic analysis of an integrated approach to related industries
in the field of medical tourism.

2. Analogy between national and international law.
Difficulties in regulating related industries in Ukraine

After the signing of the Ukrainian Law “On Amendments to the Constitution of
Ukraine (regarding the strategic course of the state to acquire full membership
of Ukraine in the European Union and in the North Atlantic Treaty Organiza-
tion)”, Ukraine has finally consolidated its strategic course to the European and
the North Atlantic Alliance [Zakon Ukrainy..., 1996].

On 30 September 2019, the President of Ukraine signed the Decree “On the
Goals of Sustainable Development of Ukraine for the period up to 2030”, ensur-
ing the national Ukraine’s interest in sustainable development of the economy,
civil society and the state, and also for to achieve an increase in the level and
quality of life of the population, compliance with constitutional human and
civil rights and freedoms. This strategy supports the global goals of sustainable
development until 2030, proclaimed by the UN General Assembly resolution of
September 25, 2015 No. 70/1. The results are adapted to the specifics of the
country’s development [Ukaz..., 2019].

The goals, directions and priorities of the state development are determined.
According to the Strategy, which is aimed at achieving European living standards,
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one of the main directions of the state’s activity is health protection. The basic
European principles of good governance are envisaged.

Having ratified international declarations, the state gives them legal force
and takes on the obligation to fulfil them. Declarations are considered as norms
of direct action in cases that have some nuances and discrepancies between the
national and international levels of legislation.

Government regulation reflects government policy in the international arena
and should be comprehensive and cross-sectoral within the country. Appropriate
and effective policy is implemented using various methods of influence and tools:
administrative-legal, social, financial-economic.

Legal regulation of medical care and the provision of medical services is
carried out with the help of national and international legislation.

“The Universal Declaration of Human Rights” guarantees the human right
to quality and timely medical care!. This right should not only be guaranteed,
but also effectively implemented at the state level. The “European Convention
for the Protection of Human Rights and Fundamental Freedoms”, in particu-
lar, in articles 3 and 8 contains indirect information about the human right
to health care [European Convention...]. Article 11 of the “European Social
Charter” guarantees everyone the right to use any means to maintain their
health in the best possible condition, e.g. regulates the human right to a healthy
life, a clean environment, timely and high-quality medical care [European
Social...].

Building trust in Ukraine is the main goal of promoting the country in the
world. The positive image of a European, competitive, democratic state benefits
the political and economic interests of Ukraine. The sustainable development
strategy program emphasizes the strengthening of institutional capacity for
international strategic communications, joint efforts of the government, busi-
ness and society (where each party has its own area of responsibility) to pro-
mote Ukraine in the world. Creating a transparent and open, effective public
administration structure with the use of e-governance should be the result of
the implementation of public administration reform aimed at developing and
implementing a coherent public policy.

One of the healthcare key areas reform is to increase citizens’ accounta-
bility for their own health and to ensure that healthcare providers of European

! See: https://www.un.org/en/about-us/universal-declaration-of-human-rights [date of
access: 7.06.2021].
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quality are selected and that they are patient-centered; creating a business
friendly environment in the healthcare market [Rozporyadzennya..., 2016].
The implementation of reforms, their quality and speed depend on the public
administration mechanisms and tools.

Normative-legal regulation is carried out by the general and special legis-
lation of Ukraine.

The Constitution of Ukraine (Articles 8 and 49) guarantees the right to the
protection of everyone’s health, regardless of nationality — the main Ukrainian
Law [Konstituciya...].

According to Article 283 of the Civil Code of Ukraine, health care is ensured
by the systematic activity of state and other organizations by the Constitution
of Ukraine and the law [Civilnyj kodeks...].

The basic law in the field of health care is Law of Ukraine “Fundamentals of
the Legislation of Ukraine on Health Care” [Zakon Ukrainy..., 1992]. Medical-
-health tourism is one of the types of tourism, according to the Law of Ukraine
“On Tourism”. The law establishes a priority direction for the development of
national culture and economy, creates conditions for development, determines
the socio-economic, legal, organizational foundations of state policy in the
tourism industry. On the basis of this law, a set of sectoral documents have been
developed that regulate specific aspects of tourism. There is a need for related
legal support for such industries as medical practice, the provision of medical,
diagnostic, treatment, health and tourism services, which are currently regulated
separately. This leads to the appearance of a certain range of misunderstandings
and a number of gaps, which are evidence of uncoordinated activity. The Law
of Ukraine “On Licensing of Types of Economic Activity” regulates the medical
institutions license, laboratories, individual entrepreneurs, providers of medi-
cal services, clinics [Zakon Ukrainy..., 2015]. Along with this Law of Ukraine,
there are licensing conditions for the implementation of economic activities in
medical practice, the Procedure for State Accreditation of Health Care Institu-
tions, The Regulation on the clinical treatment-and-prophylactic health care
institution, approved by order of the Ministry of Health of Ukraine. Also, the
legal regulation of the relationship between patients and medical institutions is
reflected in the International Code of Medical Ethics [Lisbon Declaration...], the
Civil Code of Ukraine [Civilnyj kodeks...], the Law of Ukraine “Fundamentals
of the Legislation of Ukraine on Health Care” [Zakon Ukrainy..., 1992], the
Law of Ukraine “On Consumer Rights Protection” [Zakon Ukrainy..., 1991],
the Law of Ukraine “On Citizens’ Appeals” [Zakon Ukrainy..., 1996], the Law

162



ADMINISTRATIVE AND LEGAL MECHANISM OF MEDICAL TOURISM MANAGEMENT IN UKRAINE

of Ukraine “On Protection of Population against Infectious Diseases™ (current-
ly it is very relevant due to the unfavorable epidemiological situation in the
world), etc.

The Law of Ukraine “Fundamentals of the Legislation of Ukraine on Health
Care” [Zakon Ukrainy..., 1992] define the legal, organizational, economic and
social principles of health care in Ukraine, regulate public relations in this area in
order to ensure the harmonious development of physical and spiritual strength,
high efficiency and long active life, elimination of factors that adversely affect
their health, prevention and reduction of morbidity, disability and mortality,
improvement of heredity [Zakon Ukrainy..., 1992].

The Law of Ukraine “On Consumer Rights Protection” regulates relations be-
tween consumers of goods, works and services and producers and sellers of goods,
contractors and service providers of various forms of ownership, establishes
consumer rights, and determines the mechanism of their protection and the basis
for implementing state policy in consumer protection [Zakon Ukrainy..., 1991].

The Law of Ukraine “On Citizens’ Appeals” regulates the issues of practical
realization by citizens of Ukraine of the right granted to them by the Constitu-
tion of Ukraine to make proposals to public authorities, associations of citizens
in accordance with their statutes to improve their activities, expose shortcom-
ings, challenge actions of officials, state and public bodies. The law provides
Ukrainian citizens with opportunities to participate in the management of state
and public affairs, to influence the improvement of public authorities and local
governments, enterprises, institutions, organizations regardless of ownership, to
defend their rights and legitimate interests and restore them in case of violation
[Zakon Ukrainy..., 1996].

The Law of Ukraine “On Protection of Population against Infectious Dis-
eases” regulates the issues of practical realization by Ukrainian citizens of the
right granted to them by the Constitution of Ukraine to make proposals to public
authorities, associations of citizens according to their statutes to improve their
activities, expose shortcomings, challenge actions of officials, state and public
bodies. The law provides Ukrainian citizens with opportunities to participate
in the management of state and public affairs, to influence the improvement of
public authorities and local governments, enterprises, institutions, organizations
regardless of ownership, to defend their rights and legitimate interests and restore
them in case of violation [Zakon Ukrainy..., 2000].

2 See: https://zakon.rada.gov.ua/laws/show,/1645-14#Text [date of access: 7.06.2021].
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Offenses that are committed in the field of health care entail legal liability,
e.g. the criminal justice is applied, in particular: Criminal Code of Ukraine, Civil
Code of Ukraine [Civilnyj kodeks...], Law of Ukraine “Fundamentals of the Leg-
islation of Ukraine on Health Care” [Zakon Ukrainy..., 1992], Law of Ukraine
“On Consumer Rights Protection” [Zakon Ukrainy..., 1991] and Law of Ukraine
“On Citizens’ Appeals” [Zakon Ukrainy..., 1996].

In Article 36 of the Law of Ukraine “Fundamentals of the Legislation of
Ukraine on Health Care” is said: Ukrainian citizens may be sent for medical
treatment abroad in case of necessity of providing one or another type of medi-
cal care to the patient and inability to provide it in health care institutions of
Ukraine [Zakon Ukrainy..., 1992].

The state authorities are obliged to facilitate the departure of Ukrainian
citizens abroad and stay there during the treatment period.

The procedure of sending Ukrainian citizens abroad for treatment is estab-
lished by the Cabinet of Ministers of Ukraine.

The Decree of the Cabinet of Ministers of Ukraine of December 27, 2017
No. 1079 “On ensuring the organization of referral of citizens of Ukraine for
treatment abroad” approved the Procedure of sending Ukrainian citizens for
treatment abroad [Postanova..., 2017].

According to subparagraph 16 of paragraph 4 of the Regulation, the Mini-
stry of Health, in accordance with its assigned tasks, coordinates and provides
methodological support to the activities of the structural units of local state
administrations.

At the same time, paragraph 5 of the Model Regulation on the structur-
al subdivision of the local state administration, approved by the Cabinet of
Ministers of Ukraine of September 26, 2012 No. 887, states that the main task
of the structural subdivision is to ensure the implementation of state policy
in a specific one or more branches in the respective territory [Postanova...,
2017].

As noted in the introduction, the shortcomings of the legal regulation
can be identified through a systematic analysis and through a comprehensive
approach to related industries in the field of medical tourism. The quality of
medical services undoubtedly depends on the quality of medicines during treat-
ment. The basis of state regulation in Ukraine in pharmaceutical activity is the
formation of state policy in the pharmaceutical sphere, the implementation of
control and supervisory functions for compliance with the law.
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The Verkhovna Rada of Ukraine determines the basic principles of state
policy in this area of activity, the Cabinet of Ministers of Ukraine through the
system of public authorities implements state policy. In Ukraine, 3 procedures
for registration of medicines for their free circulation and legal use are legally
prescribed and established. There is a full procedure (about 2 years), abbreviated
and the procedure for other bylaws. The abbreviated procedure for registration
of medicinal products allows not to go through all the stages and stages of regi-
stration, which are regulated by full registration, if the medicinal products are
already registered by the competent authorities of the United States, the Swiss
Confederation, Japan, Australia, Canada and the European Union. But after the
signing and ratification of the Association Agreement between Ukraine and the
European Union, the state must fulfill its obligations and adapt its legislation
as much as possible to the basic provisions and principles of EU governance
[Association Agreement...]. One of them is a strict international requirement for
control over the registration of medicines, and in Ukraine, as mentioned above,
there is a simplified registration.

The World Intellectual Property Organization (BIPO) has statistical infor-
mation showing the largest number of applications from Ukraine, Moldova, and
Belarus for inventions in the field of medicine and pharmacy, ahead of Germany
and France due to differences in legislation. When a patent for a pharmaceutical
ingredient no longer works, Ukraine patents it in another way, namely through
a “method of treatment” and regains its monopoly and patent protection. In
the countries of the European Union, nothing can be patented at all due to
the method of treatment; methods of treatment, surgical methods, diagnostic
methods are not subject to patent protection, on the grounds that it contradicts
fundamental human rights and freedoms.

3. Medical tourism. European experience. Quality control
and improvement

Medical tourism should be considered as a journey, the main purpose of which
is diagnostics, treatment, prosthetics and other types of specialized medical
intervention, health improvement, rehabilitation, restoration of the physical
and psycho-emotional state of a person using both natural healing sources and
using modern diagnostic and medical equipment, nanotechnology, etc. This
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type of tourism is gaining popularity in the world and is growing rapidly [Izha,
Babov, Bezverkhnyuk, 2016: 152].

For Ukraine, the experience of the European Union countries is important,
which is based on coordinated and concrete actions at the national level, the
EU level and at the level of the EU member states. The European Commission,
as the highest executive body of the European Union, stimulates the develop-
ment of tourism directly through the activities of structural funds, such as the
European Regional Development Fund, the European Social Fund, the European
Agricultural Management Fund, the European Travel Commission, the Europe-
an Investment Bank. The basis for the provision of medical services among the
member states of the European Union is the Directive “On the application of
patients’ rights in cross-border healthcare” [Directive...], which is adjacent to the
healthcare system and allows you to receive quality medical services through the
harmonization of legislative issues [Gerasymenko, Mykhajlyuk, 2019: 100-104].

The development of medical tourism in many countries is supported by three
government departments: Ministries of Health, Tourism and Economic Develop-
ment. There is a list of regulations that contributes to the development of the
medical tourism market and complies with European standards. Governments
in many countries have involved insurance companies, medical travel agencies,
public and private health care institutions to work together to develop this ex-
panding and highly profitable sector. Because of the disability to directly obtain
medical services to consumers, there are intermediaries providing such services.
There are no mechanisms to influence on the activity of intermediary structures
in Ukraine, the price analysis of the foreign medical institutions services is rather
blurred (the price range has a large amplitude), there is no system of quality
control of the provision of medical services and quality of treatment in other
countries for our citizens [Izha, Babov, Bezverkhnyuk, 2016: 153].

State social norms and industry standards constitute a system of standards in
the field of health protection in Ukraine. State social standards are social norms
and their complex, which are established by laws or other normative legal acts.
They determine the levels of basic state social guarantees.

Industry standards include: the standard of medical care (medical standard),
as a set of norms, rules and regulations, as well as indicators of the quality of
medical care of the corresponding type, which are developed taking into account
the modern level of medical science practice development; clinical report as
a unified document that defines the requirements for diagnostic, therapeutic,
preventive and rehabilitative methods of providing medical care and their se-
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quence; logistic sheet, medical form. Compliance with these standards is manda-
tory for all health care institutions and for individuals - entrepreneurs engaged
in economic activities in medical practice.

The Ministry of Health of Ukraine is the central executive body, the activities
of which are coordinated by the Cabinet of Ministers of Ukraine. The Ministry
of Health is the main organ in the system of central executive authorities, which
ensures the formation and implementation of state policy in the field of health
care. Industry standards in the field of healthcare are developed and approved
by the central executive body, which ensures the formation of state policy in
the field of healthcare.

Quality control of medical care is carried out using: methods application
of external and internal control of the medical care quality, medical workers’
self-assessment, expert assessment, clinical audit, monitoring of the system of
quality indicators, certification according to the requirements of the current
Ukrainian legislation and the legislation of the European Union.

Ukraine is a worthy competitor in the medical tourism market. Ukraine has
great potential for health, medical, recreational resources and an advantage in the
low cost of services. The government must ensure the sustainable development
of medical tourism through public administration mechanisms at the national,
regional and local levels.

The fast development of the medical tourism industry in the last 10 years is
due to several reasons: the rising cost of treatment in the advanced economies;
the emergence of a new segment of healthcare consumers who prefer to combine
quality treatment at low prices, with the opportunity to get a vivid impression
of travelling to other countries; not the possibility of prompt receipt of the
necessary medical care (waiting letters) in the European Union and the Middle
East; the lack of quality medical care and appropriate treatment and diagnosis
technologies in a number of countries [Centr medychnoho...].

Factors of the country’s perspective for medical tourism are: the level of
medicine development, medical technologies, etc.; cost of diagnosis and treat-
ment; development of the transport and hotel sectors; the level of language
integration in the country; legislative framework; the image and localization on
the world map of the country.

The development of the medical tourism industry is happening due to the
geographical location of Ukraine, the climate, the availability of natural medi-
cal sources, medical institutions with quality advanced medical equipment and
qualified staff with huge experience [Baev, 2015].
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In advanced economies, health care services are of sufficiently high cost.
Health insurance for residents of countries does not compensate for the costs
of treatment of chronic diseases, prosthetics and surgery. Medical interventions
have to wait a long time, in the countries there are letters-expectations. Some
countries have bans and restrictions and some do not have good treatment and
diagnosis technologies at all [Centr medychnoho...].

Areas that are attractive in our country to foreigners are dentistry, ophthal-
mology, plastic surgery, aesthetic medicine, cosmetology, cellular engineering,
stem cells; sanatorium and health improvement and rehabilitation [Baev, 2015].

People from our country use the opportunity to combine health care, rec-
reation and wellness. The main destinations are Turkey, Greece, Poland, Israel,
Latvia and Lithuania, Belarus, India, Thailand [Centr medychnoho...].

The use of unproven procedures makes treatment ineffective and in some
cases harmful (non-standard stem cell treatments, unproven drug use, some
cosmetic and plastic surgery). Developing countries spend a lot of money on
tourism, but it is not enough for peripheral residents, which is detrimental to
the health of the local population.

Medical errors and dishonesty can lead to complications. Unfortunately,
patients do not have information about legal safeguards under the law of treat-
ment. Treatment standards can vary significantly even within one country, and
existing standards do not have a system to monitor their implementation. In many
countries, there is no guarantee of the treatment quality at the government level.

The global market for medical services is not regulated properly, although
the formation of national health systems in developed countries, which are
very different, is characteristic. The legal framework of each country has its
differences.

Compulsory International Accreditation of Medical Institutions is required
to address these issues, but it does not have uniform standards for accreditation
and the number of accreditation organizations is increasing fast. There are no
legal mechanisms to make accreditation mandatory.

Medical tourism market is a system of economic relations regarding the
purchase - sale of health and wellness services and the travelling organization
in order to obtain them [Izha, Babov, Bezverkhnyuk, 2016: 152]. The main
characteristic of modern reality is the lack of correct and proved information
that is important for making management decisions. Due to incompleteness,
lack or wrong information, due to the presence of a large amount of incorrect,
outdated data, the adequacy of making long-term forecasts and strategic plans
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for the development of the medical tourism market is significantly reduced. More
important now is the ability to conduct marketing research, to obtain the right
amount of accurate information, knowledge of technology and organization.

Nowadays the country has developed a number of legislative acts that con-
tain a number of ways to create an enabling environment for its development,
increased access to finance, simplification of tax administration, promotion of
entrepreneurial culture and development of entrepreneurial skills, enhancing the
competitiveness and innovation potential of small and medium-sized enterprises.
With regard to medical reform, there is an increase in the number of private
healthcare companies that are required for high-level healthcare. Public-private
partnerships are also developing, which are an instrument of regional and local
development.

4. Regional politics and institutional conflict

One of the priorities of the government regional policy in Ukraine is to eliminate
as much as possible the disbalance of socio-economic, humanitarian develop-
ment of the regions and to promote the balance in territories, more efficient use
of the economic potential of the regions, their competitiveness and investment
attractiveness, which will help to prevent aggravation of political and social
problems. Foreign investments are attracted through the creation of special
economic zones, with a specific preferential time of economic activity, which
stimulates investment in the economy of these territories and regions. A region
is a system with its history, culture, language, conditions and standard of living,
internal and external relations, and its structural functions. The economic goals
of the region’s sustainable development must come from the social goals that
determine social development. Population’s standard of living can be analyzed
from open statistical information, it is disappointing, the population is poorer,
the general level of diseases and pathologies is spreading and it has a tendency
to rejuvenate, there is a territorial disproportion of medical institutions and
institutions providing medical services and diagnostics to the population, the
infrastructure of many territories does not correspond European norms and
standards. These factors contribute to the growing interest in internal medical
tourism within the borders of the state.

Institutional support for “systems of state and non-governmental organi-
zational structures that are established at different levels of government and
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implement their decisions through methods that are within their authority” [Bil,
Tretyak, Krajnyk, 2009] includes: State Regional Development Fund, through
which changes in the financing of regional projects which happen on the com-
petitive developments, projects have a common vector with the regional de-
velopment strategy and action plans for their implementation; Interagency Co-
ordination Commission on Regional Development, which ensures coordination
of the activities of executive bodies with involvement of local self-government
bodies in the formulation and implementation of state regional policy, as well as
joint coordination of regional spectral development with strategic tasks of state
regional policy; regional development agencies; reform offices, through which
the process of decentralization is accelerated, is being implemented at a faster
pace of e-government, information and organizational assistance is provided
regarding to a territorial basis for local self-government; Regional Development
Council. There is an institutional conflict between local self-government bodies
and local state administrations, which is manifested in the unclear division of
powers between local self-government bodies and executive authorities, which
is enshrined in the laws and the Constitution of Ukraine, duplication, competing
competences, and inconsistent competitions take place. In Ukraine there is also
a unification of territorial communities, which at the same time complicates and
facilitates the situation.

In recent years, local and regional self-government bodies, as well as supra-
national governments, have been actively involved in regional development
processes. Local community initiatives that represent the interests of specific
communities and regions are also being activated. The central government deve-
lops and coordinates regional policy and does not implement it locally. Recently,
the country has taken important steps in terms of power decentralization.

Since Ukraine has chosen the course of European integration, the experience
of other EU countries, where the active development of integration processes
is taking place, is very important. There is the Europe-2030 strategy, based on
concrete and coordinated action at the national and EU levels [Europe-2030...].

The main principles of regional development are reflected in regional strate-
gies that have a medium-term period, 5-7 years; they should be in line with
the direction of the state development, which is indicated in the strategies of
the state scale, higher level. The drawbacks of regional strategies nowadays are
the exaggeration in some and the more declarative nature of others, sometimes
static and inflexible, which is manifested in the complexity of using measures
to shape and plan implementation measures at other levels and on the ground.
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Strategic management is through detailing, so strategic planning, anticipating
variations; resource allocation, rapid adaptation to ever-changing changes, both
external and internal, addressing specific tasks that solve problems and achieve
strategic goals. Purposefulness, continuity, validity, complexity, sequence of
stages, cyclicality, efficiency and effectiveness — these basic principles of strategic
management make it possible to achieve high results in the most effective way.
It is important to evaluate the degree of attainment of the criteria that has been
set (economic, social, environmental indicators).

In all European countries, there are government bodies at the regional
level, which form a significant part of the administrative apparatus of these
states and in most cases are created by the decision of the central government
to perform certain tasks. Intermediate levels of government exist even in small
European countries where there is no real place for regions. It should also be
emphasized that in European countries there are three types of structures at
the regional level: regional government, regional public administration, local
regional government. Giving the diversity of organizational ties at the regional
level, in Ukraine, as in most European countries, we can identify four types of
structures that generally create a holistic system of regional governance: public
administration at the regional level; state regulation of regional development;
regional self-government and regional governance [Bezverkhnyuk, Sakhanenko,
Topalova, 2008: 87].

5. Conclusions

The Verkhovna Rada of Ukraine forms the state health policy on the basis of
the constitutional and legislative foundations of health protection, according to the
purpose, tasks, principles and priorities. The implementation of the government
health protection policy is carried out by the executive authorities. The Cabinet
of Ministers of Ukraine, as the highest body in the system of executive authorities,
organizes the development and implementation of targeted programs, creates
mechanisms (legal, organizational, economic) that stimulate activities in the field
of health protection, coordinates international cooperation on health protection.

Ministries and other central executive bodies develop programs, define
standards, criteria, exercise state control and supervision in the field of health
protection. The Ministry of Health of Ukraine is the main body in the system
of central executive bodies, which ensures the formation and implementation of
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state policy in the field of health protection. The main law in the field of health
protection is the Law of Ukraine “Fundamentals of the Legislation of Ukraine
on Health Care”.

The Constitution of Ukraine is the highest normative legal act that deter-
mines the strategic course of the state towards European integration and the
North Atlantic Alliance. Accordingly, the legislation of Ukraine is gradually
being reformed and adapted to the international one. Ukraine is a member of
the World Health Organization and other international organizations and, in
accordance with its international legal obligations, takes part in the implemen-
tation of international programs and guarantees proper conditions for activity
on the territory of Ukraine.

The Ukrainian legislation on tourism consists of the Constitution of Ukraine,
the Law of Ukraine “On Tourism” and other normative legal acts. Regulation in
the tourism sector is carried out by the Verkhovna Rada of Ukraine, the Cabinet
of Ministers of Ukraine, the central executive body that ensure the formation of
state policy in the field of tourism and resorts, local state administrations, local
governments. The central executive body is the State Tourism Development
Agency of Ukraine. Its activities are coordinated by the Cabinet of Ministers of
Ukraine through the Ministry of Culture and Information Policy. As mentioned
before, it can be concluded that the management systems for tourism and health
are too centralized.

These areas were regulated with various degrees of government involve-
ment. Of course, government support can lead the country to the world leaders
in the provision of services in this area, in the field of medical tourism. However,
total control limits the opportunities for entrepreneurial activity and inhibits
a kind of competition within the sphere. As you know, competition always
stimulates “market players” to provide better quality services at a lower price,
thereby increasing the demand for this type of service.

Ukraine has the opportunity to make greater use of natural healing re-
sources and physical factors of sanatoriums and resorts of national importance.
Preservation of the working potential of medical and preventive institutions,
sanatorium-resort complex of Ukraine will allow to keep looking for jobs not
only for medical workers in resorts, but of branched infrastructure as a whole,
rational use and preservation of natural medical factors, development of medical
and medical-health tourism. It is necessary to develop an effective system taking
into account the domestic peculiarities of the organization of the medical system
in the country. This will provide patients with phased medical care and maintain
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the basic principles of care: continuity, comprehensiveness, accessibility, which
will allow the population to receive full medical care and maximize residual
capacity and improve quality of life — the main goal of medical and social care.

There are many obstacles and unstable situations, in particular, a period of
numerous reforms in the country, an unstable political and economic situation,
a period of a global epidemic and quarantine.

Improving public administration in related industries and at different levels
of government makes it possible to use the potential of Ukraine and go global in
the provision of medical and health tourism services, stimulating the country’s
economy.

| References

Association Agreement between the European Union and Ukraine, [on-line] https://
www.kmu.gov.ua/en/yevropejska-integraciya/ugoda-pro-asociacyu [date of ac-
cess: 2.03.2021].

Baev V.V., 2015, Kharakterystyka strukturnykh elementiv rynku medychnoho turyzmu ||
Baes B.B., 2015, Xapakmepucmuka cmpyKmypHUX eJIeMeHMi8 PUHKY MeOUUHO20
mypusmy, [on-line] http://www.economy.nayka.com.ua/?op =1&z=3891 [date
of access: 29.03.2021].

Bezverkhnyuk T.M., Sahanenko S.E., Topalova E.N., 2008, Evropejski standarty vrya-
duvannya na rehionalnomu rivni, ORIDU NADU, Odesa || BesBepxtiok T.M.,
Caxanenko C.€., Tonmanosa E.X., 2008, €aponeiicbki cmaHdapmu 8psA0y8aHHA HA
pecioHabHOMY pigHi, OPITY HAZY, Opneca.

Bil M., Tretyak G., Krajnyk O., 2009, Mekhanizm derzhavnoho upravlinnya turystych-
noyu haluzzyu (rehionalnyj aspekt), Kyiv || Binb M., Tpetsk I'., Kpaiinuk O., 2009,
MexaHizm 0eparcasHoe0 YNpassiHHA MypPUCMUYHOI0 eaTy3310 (PecioHWTbHUL acnekm),
Kuis.

Centr medychnoho ta reproduktyvnoho prava || LieHTp MeJMYHOTrO Ta PEPOLYKTUBHOTO
npasa, [on-line] http://www.medlawcenter.com.ua/ua/99/648.html [date of
access: 15.02.2021].

Civilnyj kodeks Ukrainy || LiuBinpHuit kogeke Ykpainu, [on-line] https://zakon.rada.
gov.ua/laws/show/435-15#Text [date of access: 2.03.2021].

Directive On Patients’ Rights in Cross-Border Healthcare, [on-line] https://www.eu-
-patient.eu/globalassets/policy/cross-borderhealthcare/epf_position_statement_
cbhc_220416.pdf [date of access: 7.06.2021].

European Convention on Human Rights, [on-line] https://www.echr.coe.int/docu-
ments/convention_eng.pdf [date of access: 7.06.2021].

173



OLHA PSAROVA

Europe-2030 strategy, [on-line] https://www.csreurope.org/2030-strategy [date of
access: 7.06.2021].

European Social Charter, [on-line] https://www.coe.int/en/web/european-social-char-
ter [date of access: 7.06.2021].

International code of medical ethics, [on-line] https://www.wma.net/policies-post/
wma-international-code-of-medical-ethics [date of access: 7.06.2021].

Izha M.M., Babov K.D., Bezverkhnyuk T.M., 2016, Rehionalnyj turystychnyj product:
proektnyj pidkhid do zabezpechennya konkurentospromozhnosti, Odesa || Ixa M.M.,
Ba6os K.[., BeapepxHiok T.M., 2016, PecioHabHUll mypucmuuHull npodyknu:
npoexkmuii nidxio 00 3abe3neueHHsA KOHKypeHmMocnpomodxcHocmi, Ofeca.

Herasymenko V.H., Myhajlyuk O.L., 2019, Derzhavne rehulyuvannya sfery tury-
gmu Ukrainy v konteksti procesiv evrointehracii, Kyiv || T'epacumenko B.T.,
Muxaitok O.J1., 2019, /JepacasHe pecysito8aHHA cgepu mypusmy YKpaiHu
8 KoHmekcmi npoyecie eapoinmecpayii, Kuis, [on-line] https://dspace.oneu.edu.
ua/jspui/handle/123456789,/8978 [date of access: 7.06.2021].

Konstituciya Ukrainy || Koucrurymis Ykpaiuu, [on-line] https://zakon.rada.gov.ua/
laws/show/254k/96-Bp#Text [date of access: 2.03.2021].

Lisbon Declaration on the Rights of the Patient, [on-line] https://www.wma.net/
policies-post/wma-declaration-of-lisbon-on-the-rights-of-the-patient [date of ac-
cess: 7.06.2021].

Postanova KMU vid 27.12.2017 No. 1079 “Pro zabezpechennya organizacii naprav-
lennya gromadyan Ukrainy na likuvannya za kordon” || IToctanoBa KMY Bifg
27.12.2017 p Ne 1079 «IIpo 3abe3nedyeHHs oprasisaunil HalpaBJIeHHA 'POMaAsaH
VkpaiHu Ha JIiKyBaHHs 3a KOPJOH», [on-line] https://zakon.rada.gov.ua/laws/
show/1079-2017-n#Text [date of access: 26.03.2021].

Rozporyadzennya KMU vid 30.11.2016 No. 1013-r “Pro shvalennya Koncepcii re-
form finansyvannya systemy ohorony zdorovya” || Posmopsimxenns KMY Big
30.11.2016 Ne 1013-p «IIpo cxBanenHa Kouuentii pedpopmu dpinaHCcyBaHHA
CHUCTEMH OXOPOHU 3/10pOB’si», [on-line] https://zakon.rada.gov.ua/laws/show/
1013-2016-p#Text [date of access: 26.03.2021].

Ukaz Prezydenta Ukrainy No. 722/2019 “Pro cili staloho rozvytku Ukrainy na period
do 2030 roku” || Ykas Ilpesunenta Ykpainu Ne 722/2019 «IIpo uiji crasoro
PO3BUTKY YkpaiHu Ha nepiof 1o 2030 poky», [on-line] https: // www.president.
gov.ua/documents/7222019-29825 [date of access: 28.03.2021].

Universal Declaration of Human Rights, [on-line] https://www.un.org/en/about-us/
universal-declaration-of-human-rights [date of access: 7.06.2021].

Zakon Ukrainy vid 12.05.1991 No. 1023-XII “Pro zakhyst prav spozhyvachiv” ||
3axoH Ykpainu Big 12.05.1991 No 1023-XII «IIpo 3aXUCT NpaB CIOXHBaYiB»,
[on-line] https://zakon.rada.gov.ua/laws/show/1023-12#Text [date of access:
7.06.2021].

174



ADMINISTRATIVE AND LEGAL MECHANISM OF MEDICAL TOURISM MANAGEMENT IN UKRAINE

Zakon Ukrainy vid 19.11.1992 No. 2801-XII “Osnovy zakonodavstva Ukrainy pro
okhoronu zdorovya” || 3akon Ykpaiuu Big 19.11.1992 Ne 2801-XII «OcHOBU
3aKOHO/IaBCTBA YKpaiHU PO OXOPOHY 3A0poB’sA», [on-line] https://zakon.rada.
gov.ua/laws/show/2801-12#Text [date of access: 7.06.2021].

Zakon Ukrainy vid 02.10.1996 No. 393/96-VR “Pro zvernennya hromadyan” ||
3akoH Ykpainu Bif 02.10.1996 Ne 393/96-BP «I1po 3BepHeHHsA rpoMajsaH», [on-
-line] https://zakon.rada.gov.ua/laws/show/393/96-sp#Text [date of access:
7.06.2021].

Zakon Ukrainy vid 06.04.2000 No. 1645-III “Pro zakhyst naselennya vid infekcij-
nykh khvorob” || 3akon Ykpaiuu Big 06.04.2000 Ne 1645-1I1 «IIpo 3axuct
HaceJieHHA Bif indexuifiHux xBopo6», [on-line] https://zakon.rada.gov.ua/
laws/show/1645-14#Text [date of access: 7.06.2021].

Zakon Ukrainy vid 02.03.2015 No 222-VIII “Pro licenzuvannya vydiv gospodarskoj
diyalnosti” || 3akon Ykpaiuu Big 02.03.2015 No. 222-VIII «I1po JiineH3yBaHHSA
BUJiB IOCIIOIapChKOI OissIbHOCTI», [on-line] https://zakon.rada.gov.ua/laws/
show/222-19#Text [date of access: 2.03.2021].

Zakon Ukrainy vid 07.02.2019 No. 2680-VIII “Pro vnesennya zmin do Konstytucii
Ukrainy (shchodo stratehichnoho kursu derzhavy na nabuttya povnopravnoho
chlenstva Ukrainy v Evropeyskomu Soyuzi ta v Orhanizacii Pivnichnoatlantych-
noho dohovoru)” || 3akoH Ykpainu Big 07.02.2019 Ne 2680-VIII «IIpo BHeCeHHsA
3miH o KoHceruTynii Ykpainu (oo cTpaTerivyHoro Kypcey JepXkaBu Ha HaOyTTA
MMOBHOTIPABHOTO 4YJleHCTBAa YKpaiHu B €Bponericbkomy Coro3i Ta B Opranizaritii
I[TiBHiYHOAQTIAHTHUYHOTO JOTOBOPY)», [on-line] https://zakon.rada.gov.ua/laws/
show/2680-19 [date of access: 2.03.2021].

175






Studia Sieci Uniwersytetéw Pogranicza | 2021 | 5
DOI: 10.15290/sup.2021.05.12

BaneHTnHa Py3aHoBa

>

>

>

CaMapCcKnin HaUuMoHaNbHbI NCCNef0BaTENbCKNA YHBEPCUTET
nmMeHun akagemuka C.TM. Koponesa

e-mail: vd.ruz@mail.ru

ORCID: 0000-0003-4381-5237

NMPNPOJA HOPMATVMBHOIO MACCVBA B COEPE MH®OPMALIMOHHBbIX
TEXHOIOTUIA U EFO MECTO B CUCTEMAX POCCUIACKOIO MPABA

1 SAKOHOAATE/IbCTBA (B ACMEKTE MPOLECCA «LidPOBU3ALNN» NPABA)!

THE NATURE OF THE NORMATIVE ARRAY IN THE FIELD OF INFORMATION
TECHNOLOGIES AND ITS PLACE IN THE SYSTEMS OF RUSSIAN LAW AND

LEGISLATION (IN THE ASPECT OF THE PROCESS OF “DIGITALIZATION” OF LAW)

>

Abstract

Goal - the purpose of this research is to identify the nature of the normative array
governing relations arising in connection with the introduction and use of infor-
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Research methodology — both general and particular methods of cognition were applied
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Score/results — the nature of the normative array in the field of information, includ-
ing digital, technologies was revealed as a complex composition on the basis of the
characteristics and range of regulated relations and its place was determined to be
a secondary structure of law and an element of the legislative system. The author
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regulations of the new relationships.
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1. BBegeHve

Pa3BuTre nHMOPMAIMOHHBIX TEXHOJIOTUH 1 00pa30BaHNE B CBS3U C 3TUM YHHU-
KaJIbHBIX HOPMAaTHBHBIX MAaCCHUBOB TPeOYIOT 0OpallleH!s K TEOPETUYECKUM BOIIPO-
CaM MOCTPOEHUS CUCTEMBI POCCUMCKOTO TIpaBa U 3aKOHOAATEJIbCTBA. BHeipeHMEe
HHTepHeTa BO Bce cdephl XKU3HU MPUBEJIO K MHTEHCUBHOMY (HOPMUPOBAHUIO
6JI0KOB HOPM, OTPaXXaloIIUX 3Ty peasbHOCTh. [Ipoliecc u3aMeHeHUs GOPMBI repe-
Jauu uHopMaluu, mpeicTaBJIAIIINN cO00I Iepexo ] ¢ aHAJIOr0BOM (OPMBI Ha
udpoByI0, TPeOYET CEPhE3HOTO TEOPETUYECKOTO OCMBICIIEHHS.

Cero/iHs1 MPaBOBOE OIOCPEI0OBaHIE «MTH(MOPMAIIOHHOTO MIOTOKa» Bce 00JTb-
IIle HallOMHHAET «UTI'PYy B JOTOHSAJIKH»: IIPABO MBITAETCA YCIETh 3a AUHAMHUYHO
MeHsIoIIelica cutyarueil B cgepe HHPOPMALKOHHBIX TEXHOJIOTH, OCYLeCTBJIAA
pu 3TOM (parMeHTapHOe HOPMUPOBaHHE CYLIECTBYIOUINX 1 BHOBh BO3HUKAI-
IINX OTHOIIEHHUH.

B cBsI3U ¢ 9TUM cUMTaeM, YTO IPUIILIIO BPEMS ClIeJIaTh HEKYI0 «OCTAHOBKY»
Y MOMBITAThCSA ONPEIETUTh TPUPOY HOPMATUBHOT'O MACCUBA, 3aKPETIAIIEro
OTHOIIIEHUsI, CBA3aHHBIE C MH(GOPMAIIMOHHBIMY, B TOM YHCJIE C [U(PPOBHIMHU,
TEXHOJIOTUAMU, U, 6a3UpPyACh HA JOCTUKEHUAX OTE€UeCTBEHHON HayKH, YCTaHO-
BUTH €70 MECTO B CICTEME POCCHUIICKOTO TpaBa M 3aKOHOJATEJIbCTBA.

2. [lokTpnHanbHasa OCHOBa OMNpezeNeHNs NPaBoBOM NPUPOAbI U MecTa
KOMMEeKCHbIX 06pa3oBaHWi B CMCTeMax NpaBa 1 3aKOHOAaTeNbCTBa

2.1. Teopuist TONMMEPHOCTY CUCTEM NpaBa 1 3aKOHOAATEIbCTBA Kak 060CHO-
BaHWe NPaBoBOVi MPUPOAbI N MECTa KOMMIEKCHbLIX 06pa3oBaHNiA

JIOKTpHHAJIBHOI OCHOBOH OIpe/ieJieHNs IPAaBOBOI IIPHPOJIB U MeCTa KOMILJIEKC-
HBIX 00pa30BaHU B CHCTEMAaX MpaBa U 3aKOHOAATEJIbCTBA SBJIAETCSA MPU3HA-

HHE TaKUX CHUCTEM B Ka4€CTBE «IIOJIMMEPHBIX» CTPYKTYP. ITo HameMy MHEHUIO,
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«IIOJINMEPHOCTh» CUCTEMBI 3aKOHOaTeJIbcTBa 60Jiee MHOTooOpa3Ha o cpas-
HEHUIO C cucteMoi mpasa [Ruzanova, 2012: 172-195]. 3akoHOOaTeIbCTBO KaK
dopma ucmosib3yet coOCTBEeHHbIE CIIOCOOBI M BAPUAHTHI BHIPAXXEHUS CBOErO CO-
AepxxaHus (IpaBa) U 10 CpaBHEHUIO C MpaBoM o0J1afjaeT 6oJiee MIUPOKUM CTPYK-
TYpHBIM MHOTOOOpasuem. [IojuepkHeM, YTO UMEHHO OTpacJjieBas CTPYKTypa
3aKOHO/IaTeJIbCTBA B 1LIeJIOM OpUEHTHpOBaHa Ha CTPYKTYypy mpasa. [Ipu sTom
cJieyeT UMeTh B BUAY CYIIECTBEHHbIE PA3JIMUMsA MeXIy OTPaC/IsAIMU 3aKOHO-
JaTeJIbCTBA, aJleKBaTHBIMU OTPACJIAM IpaBa, U KOMILJIEKCHBIMHM OTPACIIAMU
3akoHojaTesibcTBa [Ruzanova, 2012: 81]. ITocKOJIbKY KOMIIJIEKCHBIE OTPACIA
3aKOHOJATEeJIbCTBA HAIleJIEHBl Ha CO3/1aHVe HOPMATUBHBIX MAaCCHUBOB, 00eCIIeun-
BaIOIIUX peryJupoBaHue olpejieJleHHON cepsl eATeIbHOCTU, U 00beJUHAIOT
Pa3HOOTpAacJIeBbIE IPABOBBIE HOPMBI, TO CUICTEMA MTPaBa OKa3bIBAET HA HUX JIUIIb
KOCBeHHOe BJIUsAHMe. BMmecTe ¢ TeM, oueBUAHA U oOpaTHasA CBA3b: B pe3yJbTa-
Te popMUpPOBaHUA HA 3aKOHOJATEIbHOM YPOBHE KOMILJIEKCHBIX HOPMaTUBHBIX
OOIITHOCTE B cHCTEMeE TIpaBa oOpa3yeTcsi BTOPUYHAs CTPyKTypa. Takum o6pazom,
MO>HO F'OBOPUTD O TOM, YTO (POPMHPOBaHIE BTOPUYHBIX CTPYKTYP B IpaBe HJeT
Kak OBl «OT 3aKOHOaTeJIs».

Ecyiu monmMepHOCTh 3aKOHOJATe/IbCTBA He BHI3BIBAET CIIOPOB B JIMTEpaType,
TO BOIMPOC O MOJINMEPHOCTH MPaBa MPOJ0JIKAET OCTABATHCS JJUCKYCCUOHHBIM.

B fmokTpuHe B CBA3U € 3TUM BO3HUKJIO JBA NMPUHIMINAIBHBIX BOIIPOCA:

1) ABNAIOTCA JIU KOMILJIEKCHBIE PABOBble 00pa30BaHUA 3JIeMEHTAMU CUCTEMBI
npaBa u (MIM) 3aKOHOATEJIbCTBA?
2) 1 ecJI OHU OTHOCATCA K CHCTeMe IIpaBa, TO Kakoe MeCTO B Hell 3aHUMAaloT?

ITo cymecTBy noaasJiAoLee OOJIBIIMHCTBO yUEHBIX IPU3HAET HaJIM4re KOM-
IIJIEKCHBIX [IPABOBBIX 00pa30BaHU, AUCKYCCHA Xe B OCHOBHOM pa3BOpaynBaeTcs
10 BOIIPOCY O BO3MOXHOCTH (MJI HEBO3MOXHOCTH) NMPU3HAHUA UX OTPaC/IAMU
npasa [Ruzanova, 2012: 79]. IIpu 3TOM, OJIHM aBTOPHI CUUTAIOT, YTO KOMILJIEKC-
HBIM MOJeT OBITh TOJIBKO 3aKOHOAaTesbcTBO [Polenina 1999: 7-8; Sukhanov,
2004: 42-43], npyrue — 4TO M 3aKOHOAATEJIbCTBO, U npaso [Khabrieva, 2007:
9-10], a TpeTbu — He JOIyCcKalOT oOpa3oBaHMe KOMILJIEKCOB HU B IIpaBe, HU
B 3akoHogaTeabcTBe [Karavchikov, 1975: 69-70].

Kpome Toro, B iuTepaType BOIIpOC O KOMILJIEKCHBIX 00pa30BaHUAX CTaBUTCSA
U B aclekTe Ux Macmrabda, T.e. ¢ TOUYKU 3peHUs TOro, MOTYT JIM OHU Ipe/iCTaB-
JATh coboii 6oJsiee KPyNHbIe, YeM OTPacJib, CTPYKTYpHble oOpa3oBaHus. J[oK-
TpUHa AOITyCcKaeT TaKO! BapyuaHT, OJHAKO MHEHUA Pa3HATCA B 3aBUCUMOCTH OT
[IO3UILMY aBTOpa 10 IIpobjieMe BO3MOXXHOCTH MX (POPMUPOBAHUsA B IIpaBe WJIN
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3aKOHOJaTebCcTBe. [IpUMEeHUTETPHO K CHCTEeME MpaBa OOBIYHO TOBOPAT O «HA/I-
OTpacsiX», a OTHOCUTEJIBHO CHCTEMBI 3aKOHOATEJIbCTBA — O «3aKOHOAATETbHBIX
MaccuBax» WU «KOMILJIeKcax» [Sovremennoe..., 1999: 23].

2.2. KoHuenuus «yABOeHVs» NpaBa Kak MeTOA0I0rMyeckast 0CHOBa KBanndu-
KaLMm KOMMNIEeKCHbIX 06pa30BaHNi B KavecTBe BTOPUYHbIX CTPYKTYP
B CLCTeMe npaBsa

Ham BBIBOJ O MOJIMMEPHOCTU IIpaBa OCHOBBIBAETCS Ha «T€OPHUU yJBOEHUA
CTPYKTYPHI IpaBa», pa3paboranHoii C.C. AjiekceeBbIM, KOTOPHIN IIpeJIOXKIII
paccMaTpHuBaTh KOMILJIEKCHBIE 00pa3oBaHUsA B KaueCTBe BTOPUYHON CTPYKTYPHI
mpaBa, HacJlauBarlelicsa Haj| rJ1aBHON cTpykTypoii [Alekseev, 1975: 63-64].
B yacTHOCTH, OH IUIIET, YTO «KOMIJIEKCHbIe 00pa3oBaHUsA peabHO 000c00IA-
I0TCA He CTOJIBKO II0TOMY, YTO CYIIECTBYIOT CaMOCTOATeIbHble HOpMaTHUBHEIE
I0pUANYeCcKe aKThl, CKOJIBKO IIOTOMY, YTO IIPY ITOMOIIY 3TUX aKTOB IPOH30II1LIO0
M3BEeCTHOE CcorJlacoBaHHe HOPM, BbIpaboTaHbl HEKOTOPHIE OOlIe I0JI0XeHUA
Y TIpHieMBbl PeryJIMpoBaHUsA, HOPMAaTUBHEIN MaTeprasl 00beJuHeH HOPMaTHUBHBIMU
o6o6mennsavu» [Alekseev, 1975: 28]. Takum o6pa3om, camMo CO3[JaHUE TAKUX
KOMILJIEKCOB (IIPOYHBIX IIPAaBOBBIX OOITHOCTE!), HaJli4une KOTOPhIX HEBO3MOXHO
OTPULIATh B CHJIY UX PeaJIbHOTO CYIIECTBOBAHNA, UAET KakK ObI «OT 3aKOHOJaTesIsi»,
KOTOPBIY IyTeM M3JaHKsA COOTBETCTBYIOMINX HOPMaTUBHBIX aKTOB OObEeKTUBUPYeT
JaHHBIEe TTpaBoBBIe 0OpaszoBaHuA [Ruzanova, 2012: 80]. Kak BepHO noguepKu-
BaeTcs B JOKTPUHE, «CaMoO IOsIBJIEHNE U CyIleCTBOBaHIEe KOMILJIEKCHBIX HOpMa-
TUBHBIX aKTOB M KOMILJIEKCHBIX OTpacJjell 3aKOHOaTesIbCTBa eCTh pe3yJibTat
B3aMMOJIEICTBUA pa3/IMYHBIX OTpacJiell npaBa B peryJIMpoBaHUM OTHOILIEHUN
onpeiesieHHON cephl 00IeCcTBEHHON XKU3HW» [Yakovlev, 2012: 754].

Ecyin koMmnsieKcHBle 00pa3oBaHusA OTHECTH TOJIBKO K cepe 3aKoHOAaTeTb-
CTBa, TO TOrJa 3aKOHOMEPHO BO3HMKAIOT CJIeAylollle BOIPOCH: Kakoe cojep-
xaHue (C MO3UIMY COOTHOIIEHUA ITpaBa M 3aKOHOaTesIbCTBa KaK coJlepXKaHus
1 GOpMBI) MMEIOT KOMILJIEKCHbIE OTPAC/IM 3aKOHOAATesIbCTBA (MHble KOMILJIEKC-
Hble HOpMaTHUBHBIe 00pa30BaHusA) U YTO Ipe/CTaBJIseT OO0l 3aKOHOATeIbHO
«o¢opMIIeHHasA» pa3HOOTpacjieBas COBOKYITHOCTh NMPAaBOBBIX HOPM? B yutepa-
Type B OCHOBHOM AMCKYCCHUA BeJIeTCs B aclleKTe BO3MOXXHOCTH (MJI HEBO3MOX-
HOCTH) NPU3HAHUA UX OTpacjiAMU npasa. OTBeT Ha [IOCTaBJIEHHBIN BONPOC, Ha
Halll B3IJIAJ], 3aBUCUT OT TOM CUCTEeMbI KOOPAUHAT, KOTOpas IIPUHATA B KaueCcTBe
6a3sl 4714 auckycceun. Tak, ecjid MBI HCXOUM U3 ycTosABLIerocs (HO gajieko He
€IMHCTBEHHOI'0) IOHMMAaHUA OTPacjy IIpaBa KaK CUCTEeMBl IIPaBOBBIX HOPM,
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BBIJ[eJIIEMOM 10 KPUTepUsAM IpeMeTa U MeTo/a, TO yKa3aHHble IIpaBoBbIe 00-
pa3oBaHUs HeJb3s MPUYUCIINTD K OTPacju mpasa. [elicTBUTESIbHO, B CIydae
MpU3HaHUA IIpaBa OJHOMEPHBIM fBJIeHHMEM, HaliTU MeCTO B ero CHUCTeMe [JiA
KOMILJIEKCHBIX 00pa30oBaHUi MpaKTUYeCKU HeBO3MOXHO. Eciiu 3Tu o6pa3oBaHus
He 3aHMMAalT HUKaKOT0 MeCTa B CCTeMe IIpaBa, TO TOria 3aKOHOMepEeH BBIBOJI
0 TOM, YTO KOMILJIEKCHBIE OTPACJI 3aKOHOAATesIbCTBA (KOMILJIEKCHbIE MHCTU-
TYThI) BOOOIIle HUKAKUM 00pa3oM He BBIpaXaloT TaKylo CTPYKTypy (cucremy).
U neiicTBUTEIbHO, B CUJIy KOMILJIEKCHOCTH (KOMIIJIEKCHOM MPUPOJIBI) OHU He
OTpaXXaloT U He MOTYT OTpa)xaTh OTPACJIEBYI0 CTPYKTYpPy IpaBa (B oOIienpu-
HATOM ee noHnMaHuu) [Ruzanova, 2012: 81]. Ho 310 He o3Ha4aeT, YTO UX HET
KaK HOpMAaTUBHBIX 0ob61[HOCTel. CIIop 0 Ha3BaHUM KOMILJIEKCHBIX 06pa3oBaHUN
MBI He CYMTaeM IPUHIUIINAJIBHBIM, [JIABHOE, YTO OHU CYIIECTBYIOT M HE TOJIBKO
B CHCTeMe 3aKOHOAAaTesIbCTBa, HO U B CHCTeMe IIpaBa (B KauecTBe BTOPHUYHBIX
oOpa3oBaHUIl), 1 3TO 06CTOATEIbCTBO HeJsIb3sl UTHOpUpoBaTh [Ruzanova, 2012:
81]. CymecTBoBaHMe B IIpaBe BTOPUYHBIX 00pa30BaHUI IO3BOJIAET HaM CJieJiaTh
BBIBO/JI O MOJIMMEPHOCTHU MpaBa, T.e. O HAJIMYUU B IMpaBe JBYX CTPYKTYyp (1ep-
BUYHOI — OTPAcjeBOI CTPYKTYPHI MU BTOPUYHON — KOMILJIEKCHON CTPYKTYPHL).

[TpuBeieHHBIE TEOpPETUYECKHE COOOpakeHNs MOT'YT ObITh HCIIOJIb30BAHBI
3aKOHOAATesIeM NPpYU pellleHNH BONIPOCOB O MIOCTPOEHUHU TOrO MJIM MHOTO KOM-
IJIEKCHOTO HOPMATHMBHOTO MAacCHBa, 0 MPUHIUNAX U MeXaHn3MaxX B3auMo/ieii-
cTBUA (HAa YPOBHE IPABOBBIX HOPM U MCTOYHUKOB) TAaKMX MAaCCUBOB KaK MeXy
€000, TaK U C OTpacjeBbIMHU OOIIHOCTAMU.

3. BnusiHne npouecca «LndpoBursaymm» npasa Ha GopmMmnpoBaHme
3aKOHOZATeNbCTBA B Chepe MHPOPMALMOHHBIX TEXHONOTUIA

3.1. NoaxoAbl K NPaBOBOMY peryMpoBaHuo OTHOLLEeHN B chepe
NHGOPMALMOHHBIX TEXHONOT T

CeroaHsaA MH(MOPMAaIMOHHBIN, B TOM 4ucJe, H1¢POBOIL, aclieKT IPOHUK OyKBaJsIb-
HO BO Bce cdepbl 5KOHOMMKHU 1 XU3HU 00I1leCTBa, I03TOMY [IPUBECTU IPaBOBOE
peryJanpoBaHue K KakoMy-TO e JMHOMY 3HaMeHaTeJIl0 BecbMa cJI0kHO0. HecmoTps
Ha Bce MHOroo0Opasue TaKux OTHOIIEHUH, UX CBA3b C BHepeHNEeM U HCII0JIb30Ba-
HuUeM NHGOPMAIMOHHBIX, B TOM 4KcJIe, IU(PPOBBIX, TEXHOJIOIUI CBUAETEIbCTBY-
€T O IPUHIMNNAJIbHON BO3MOXXHOCTH MX IIPABOBOT0 PeTryJINPOBaHUA KaK eJUHOTO
KoMIuIeKca. B inrepaType faeTcs MHOXeCTBO, OJIM3KUX 110 CYyTH, ONpeiesIeHUi
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nHOOPMAIMOHHBIX TEXHOJIOTUI, KOTOPBle CBOLATCA K IIPOLIECCY MCIIOJIb30BaHUA
COBOKYITHOCTHU «CPeACTB U MeTOA0B cO0opa, 00paboTKU U Nepefaduul JaHHBIX 1A
MoJTyYeHus1 TH(GOPMAaIX HOBOT'O Ka4ecTBa O COCTOSTHUM 00BhEKTa, MpoIiecca HUiin
saBienusi» [Konopleva, Khokhlova, Denisov, 2014: 5-37].

[IpenBapuTEIBHO CKaXeM, 9TO MHGOPMAIIMOHHbBIE TEXHOJIOTHUU HEJIh3sT CBO-
JUTH TOJIBKO K KOMIIBIOTEPHBIM TEXHOJIOTHAM, IIOCKOJIBKY OHU BKJIIOUAIOT U «bOec-
KOMIIBIOTTEPHBIE» TeXHOJIOruU (OyMaXHble, ONTOTEXHUYECKHE, DJIEKTPOHHO-
Texuuuyeckue) [Belashov, 2015: 59].

OTHoIIeHYs, CBsI3aHHbIE ¢ MH)OPMALMOHHBIMU TEXHOJIOTUAMHU, 00JIaAI0T
pAOOM 0COOEHHOCTEN, IJIaBHOU 13 KOTOPHIX ABJIAETCA UX AUHAMUYHOCTD, 00-
yCJIOBJIEHHAs! MOsABJIEHHEM BCe HOBBIX U HOBBIX T€XHOJIOTHI U 00bekTOoB. OHU
XapaKTePU3yIOTCS TaKKe BRICOKOH CTENEHBI0 HEOJHOPOHOCTH, 00YCJIOBJIEHHOM
IIMPOKHUM OXBAaTOM U MHOroob6pasueM cdep, B KOTOPBIX 3TH CBA3U BO3HUKJIN
U MIPOJOJIXAIOT BO3HUKATh. U flaxke caMu I(POBbIE TEXHOJIOTUH, KaK U3BECTHO,
CyIIeCTBEHHO Pa3HATCA.

JIJ1s1 OlleHKU IIepCIeKTUB YperyJIUupoBaHUsa pacCMaTpUBaeMbIX OTHOIIEHUHN
Ba’XHO YCTAHOBUTH TO 0OIlee, UTO UX OObeqUHAET U COOTBETCTBEHHO [JeJiaeT
BO3MOXHBIM OCYII[eCTBJIEHIE UX IIPAaBOBOT0 PeryJupoBaHUsA KaK KOMILJIEKCa.
CrnemoBaTesbHO, 00 JUHAIUM (GAKTOPOM 3eCh BRICTYIIAET CBSA3b OTHOIIEHUI
¢ BHEJpPEHHEM U MCII0JIb30BaHHEM MH(MOPMANOHHKIX (B TOM YucJie, HU(PPOBHIX)
texHosioruii [Rozhkova, 2020: 5-12].

B HacTosIee BpeMsi, Kak U3BECTHO, UAET MPOIECC TIEPEX0/1a C aHAJIOTOBOM
Ha 1udpoBy GopMy nepeaauu nHGopMaluu, KoTopas B JUTepaType Ha3bl-
Baercs «udpoBusanysa mpasa» [Lomakin, 2017: 71-74] OH npeAcTaBJsieT co-
0011 rcrosib30BaHMe IUQPPOBBIX TEXHOJIOTUH «B IeJIAX ONTUMU3AIMU NTPOIeCcCOB
U MPABOOTHOIIIEHU, a TaKXe CO3/[aH1e HOBOU UG POBON peasbHOCTU, KOTOpas
TakXxe TpeOyeT MPaBOBOr'0 PEryJIMPOBAHUS WU IPUCYTCTBUSA YIIOJITHOMOUYEHHOT'O
rocygapctBoM peryJisitopa» [Karckhiya, 2018: 37]. [TudpoBusaiys oka3bBaeT
BJIMSIHUE, KaK U3BECTHO, HE TOJIPKO COOCTBEHHO Ha MPaBO, HO W ITpaBopeasn3a-
LIMOHHBbIE MEeXaHN3MBbI, UTO He MeHee 3HaunuMo. «Lludpa» nmpoHukIa 6yKBaIbHO
BO BCE OTPAC/IM OTEUYECTBEHHOI'0 MAaTePUaJIBbHOI'0 U MPOIeCCyaJIbHOr0 MpaBa.
B wacTHOCTH, rpax1aHCKOM IIpaBe, TaKve TEXHOJIOTUM LIMPOKO MPUMEHAITCA
B IIpaBe MHTEJJIEKTYaJIbHOU COOCTBEHHOCTH, JIOTOBOPHOM IIpaBe U JIp., yXKe He
TOBOPS O TOM, 4TO LU(POBHIE TIPaBa MPU3HAHBI 0ObEKTAMU I'PAXKIAHCKUX MPAB.

OpHako mpolece «U(pPoBU3aLUN» MOXET BJIeYb U HEraTHUBHBIE MOCTIET-
CTBUsA, HaIpuMep, B chepe okazaHusA ycayr rpaxmaaHaM. C OJHOU CTOPOHHI,
pacTeT OOCTYMHOCTH MOCJIeHUX, a, C APYTOi, Pe3KO yCJIOXKHAETCA pellieHue
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BOIIPOCOB, TPeOYIONINX ONepaTUBHOI'O pearupoBaHUsA HCIIOJHUTENISA U CBA3aH-
HBIX, B YaCTHOCTH, C KQUECTBOM OKAa3bIBAEMBIX YCJIYT, C HEOOXOAUMOCThIO (PUK-
caruu M OGBICTPOrO YCTpPaHEHMs HEMOoJIaZoK U cO0eB B cUCTeMe, Ilepepacuera
OIIATHl U T. . DTO NPUBOAUT K MAacCOBOMY HapyIIeHHUIO MpaB rpaxjaH Kak
notrpebuTesen.

M5l corjiacHel ¢ MHEHHEM O TOM, YTO B OTHOIIEHUM «IM(PPOBU3aLIUN», BCe-
-Taku, He CJIeyeT JOMyCKaTh «HEOTPAaBAAHHBIN (PeTUIIN3M», ITOCKOJIBKY I10 CY-
[[eCTBY OHA BBICTYIIAET B KaueCTBE OJHOTO M3 BAXXHBIX, HO JOMOJTHUTEIbHbBIX
crroco60B ONTHUMHU3ALNY ITPABOBOT'0 PETYJIMPOBAHUA 1 IPABONPUMEHEHUS IPU
moMoIny nudpoBsix TexHosoruii [Tonkov, 2019: 7].

B cBsA3U ¢ 00bsABIEHNEM Kypca Ha pa3BUTHe MHPOPMALIOHHOTO 00IlecTBa
(Yxka3 I[pe3ugenTta PO ot 09.05.2017 No 203) B HacTosmee Bpemsa B Poccuu
WUJeT aKTUBHBIN 3aKOHOTBOPYECKUH MPOIlecc: IPUHUMAIOTC HOBBIE U BHOCATCSA
M3MeEHEHUs B CYIIeCTBYIOIie HOPMAaTHBHBIE ITPABOBBIE AKTHI, HAYUHAKT Pop-
MHUPOBAThCsI HOBBIE MPABOBhIE MHCTUTYTHI. Kak cripaBeIyIMBO OTMeYaeTCs B JIN-
TepaType, B CBA3U C I[udpoBU3alreii 0yIeT MeHAThCA He TOJIBKO CcojiepXKaHue,
HO U Hopma u faxe MexaHU3M JeticTBus npasa [Khabrieva, 2019: 20-21].

711 0603HaUeHNss HOpPMaTUBHBIX OOITHOCTE!N, OIIOCPeAYIOIINX OTHOIIEHN ],
CBsI3aHHBbIE C BHEJIPEHUEM U HCHOJIb30BaHUE MH(MOPMAIMOHHBIX TEXHOJIOTHH,
B OTEYeCTBEHHON U 3apy0eXHON IpUAUYECKON JUTEpPAType HUCIOJIb3YITCA
pasJinyHble TEPMUHBI: «KOMIBIOTEPHOE TPABO», «MHTEPHET-IIPABO», «IIPABO
KHUOEepIpOCTPAHCTBA», «BeO-IIPaBO», «IM(MPOBOE MPABO». 3aMETUM, YTO HEJIb35
CBOJIUTH BJIMAHNE MHGOPMAI[MOHHBIX TEXHOJIOTUHN Ha MPaBOBYI0 chepy TOJIBKO
K MHTEPHETY, TOCKOJIbKY TaKO€ BJIMSHUE MOTYT OKa3bIBaTh U UHBIE TEXHOJIOTHU
[Rozhkova, 2020: 4-11].

[ToJstaraem, 9TO CIIOp O TEPMUHAX He SIBJIAETCS MPUHI[AMTAATIBHBIM, IIOCKOJIBKY
rJIaBHOE COCTOUT B YCTAHOBJIEHWH CYI[HOCTH OIpE/IeIAeMOT0 ABIeHsA. BmecTe
C TeM, MBI IOHUMaeM, YTO TEPMUHOJIOTYecKasi ONpe/ieJIeHHOCTh UI'PaeT BaXHYIO
POJIb B HAYYHOM OOI[EHNHU U CO3/IaeT JOKTPUHAJIbHYI0 6a3y [JIs1 yCTaHOBJIEHUA
eJIMHOO0pa3Horo JierajibHoro anmnapara. CunuTaem, YTO B JaHHOM CJIy4ae MOXHO
HCIIOJTh30BATh JJABHO BOIIEJIIee B HAYYHBI 0O0OPOT U yCTOSsIBIIIeeCs Ha3BaHUE
«H(pOPMAaIMOHHOE TIPaBO», ABJIAKIIeecsa 6ojlee MHUPOKUM MOHATHEM. BHyTpu
e 3TOoro mpasa ciegyer chopMUpOBaTh CHavasia JOKTPUHAJIBHBIN, a 3aTeM
JIerajIbHBII MOHATUUHBIN anmnapart, OTPakarolinii ero BHYTPEHHIOK rpafariuio.
TpaauunoHHo B Poccun MMEHHO Tak MMeHyeTCs HOPMaTUBHBIU MacCHUB, CO-
CTABHBIMU 3JIEMEHTAMU KOTOPOT'O SIBJISIOTCS 3aKOHOJATETbCTBO COOCTBEHHO 00
nHpoOpManuy; 3aKOHOJATeIbCTBO B cpepe cCOBpeMeHHbIX NH(POPMaLIOHHbIX
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TEeXHOJIOTHH; TeJIeKOMMYHUKalMOHHOe 3akoHoAaTenbcTBo [Tereshchenko,
2013: 11]. Takasa cTpykTypa HHGOPMaLHOHHOIO 3aKOHOAATeJIbCTBA BbIpaxaeT
Hepas3pbIBHYIO CBA3b MHPOPMAIMN U TEXHOJIOTUH, KOTOpass 0COOEHHO MPOABJIA-
erca B 00J1aCTU 3JIEKTPOHHOI'O JJOKyMEHTO000pOTa, UTO JIMIIb TOATBepXKAaeT
mocTeneHHyo nudpousaiio npasa [Lomakin, 2017: 71-74]. Kak Buaum, uH-
(popMaIIOHHBIM IPAaBOM OXBaThIBAETCA HIMPOKUI KPYT OTHOILEHUH, B COCTaBe
KOTOPBIX B KauecTBe COCTAaBHOU YacTU BXOAAT OTHOIEHUsA, CBA3aHHbIE C BHe-
JpeHreM U MCIO0JIb30BaHHeM MH(POPMAIIMOHHBIX TEXHOJIOTUH.

TpeOyeTcs BBIACHUTD, Kakoe BJIMsAHNe IU(poBU3anusa IpaBa okasbBaeT Ha
crcTeMy IIpaBa U 3aKOHOAATEJIbCTBA B MHPOPMAIIMOHHOH cdepe: IPUBOAUT JIU
OHa K 00pa30BaHMI0 OTAEJIbBHOIO0 HOPMAaTHUBHOIO MaccuBa, GyHKLIUOHUPYIOIIe-
ro Hapsanay (WM mapasuiebHO) C CYIIECTBYIONINM, HJIM XK€ 3TO YacTh OOIIero
pexuma.

B cBA3u ¢ nudposusalieil npasa B JIUTepaType CTaBATCA BOIIPOCHL O TOM,
BO3MOJXHO JI HOBOE peryJINpoBaHNe B paMKaX KJIaCCUYECKUX MPaBOBHIX KaTe-
ropuii rpaXxJaHCKOro U UHBIX OTpacJjiell mpasa Win TpedyeTcs KapANHaIbHO
HOBBI! MTOJXO]] K MpaBy u mpaBonpuMeHeHuio [Karckhiya, 2018, c. 40]. B gok-
TPUHE B CBA3U C 3TUM HaMeTHJIOCh [Ba OJX0/1a: OJHU aBTOPHI N10JIaraT, YTo
K OTHOIIEHUAM, BO3HUKAIOUIUM B CBA3U C IpHUMeHeHHeM MHTepHeTa, MOXeT
MIPUMEHATHCA CyI[eCTBYIOl[ee 3aKOHOAATeJIbCTBO, TpebyeTcs TOJIbKO ero Koppek-
TUPOBKA, Ipyrye y4eHble UCXOAAT N3 HeOOXOAUMOCTH pa3pabOTKU OT/IesIbHBIX
3aKOHOB. MbI IO epXX1BaeM BHICKA3aHHYIO B JINTepaType TaK Ha3bIBaeMyI0 «IIpO-
MeXyTOYHYI0» IO3UIIHI0, COIJIACHO KOTOPOH B TPaAUIIMOHHOE 3aKOHOJATeJIbCTBO
HeoOX0AMMO BHECTH COOTBETCTBYIOIINE N3MEHEHN, a HOBble OTHOIIEHU, BO3HU-
KaloIl[iie B paccMaTpuBaeMoli chepe, yperynpoars onoyHuTe bHO [Rozhkova,
2020: 5-12]. OgHako, BeICKa3aHHBIE cooOpaxkeHNs TPeOyI0T KOHKPETHBIX II0-
SICHEHUI OTHOCUTEJIbHO (GOPMHUPOBAHUA CHCTEMBI IIPABOBOTO PEryJIMpPOBaHUA
B aclieKTe COOTHOILIEHUs IIPABOBBIX PEXMMOB U MCTOYHUKOB.

3.2. DopMMpOBaHVe CUCTEMbI MTPABOBOr0 PEryMPOBaHMS OTHOLLIEHWIA,
CBSI3aHHbIX MHGOPMALMOHHBIMU TEXHONOMUAMM, B acrnekTe
COOTHOLLIEHUS MPABOBbIX PEXNMOB U UCTOUHNKOB

CoBpeMeHHOe MHGOPMAIMOHHOE MPaBO KaK KOMILJIEKCHOEe 00pa3oBaHUE CTpe-
MUTCA K MacmrabaM HaJOTPacJIM, ITOCKOJIBKY, KAK OTMEYasIoch, peub UjeT He
IIPOCTO O PEryJIMpOBaHUU KaKOHM-TO OTAEIBHOI chepsl AesITeIbHOCTH, a 00 UH-
(opMaIioHHOH coCTaBJIAIIIeN IPaKTUYeCcKH BceX chep 3KOHOMUKU U KU3HHU
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obmecTBa 1 0 GopMHUpOBaHNM HOBOU (111dpoBoIi) peasbHOCTU. Kak 3aKoHO-
aTeJIbCTBO OHO IpeJicTaBJisieT cOO0I KPYITHBIN pPa3BeTBJIEHHBIN 3aKOHOJATETh-
HBI OJIOK, MTPEeBHILANIINN 0 06beMy TPaJAUIMOHHbIE KOMIIJIEKCHbIE 3aKOHO-
JaTeJibHble MaCCUBHL.
31ech Mbl COCPeJOTOYMM BHUMaHMeE Ha CTPYKTYPHO-QYHKIINMOHAJIBHON CTO-
pOHe IIPaBOBOI'O PeryJIMpOBaHUsA, IOCKOJIbKY COAepXXaTesJIbHOM acleKT 3aciIy-
KMBaeT CaMOCTOATEJIbHOT0 aHau3a. [IpuMeHuTesNIbHO K IocjieJHEMY OTMETHM
TOJIBKO HEKOTOPBIE IPUHI[UNNAJIbHBIE C HaIIel TOUYKU 3peHUs MOMEHTHI: Heob-
XOJIMMOCTD y4yeTa MeXJyHapOoJHOI'O OIbITa, OCyllecTBJIeHHe Ioucka OaiaHca
MeXy MyOJINYHO-IPaBOBBIMU U YaCTHOIIPABOBBIMU HavasaMu, popMupoBaHue
CHUCTeMBI JeliCTBEeHHBIX Mep IO 3alluTe rpaxJaaH Kak norpeduresel yCiyr.
C Touku 3peHus GYHKINOHAJIBHOTO Ha3HaYeHUA NHQOPMAaIMOHHbIE TEXHO-
JIOTMHU YCJIOBHO MOXXHO pa3fesiiTh Ha JIBe OCHOBHBIE I'PYIIIbL
1) urparommue «00CIyXUBAIIYIO POJib», T. €. IpUIaloIIre HOBYIO GOpMYy Cy-
[IECTBYIOIINM OTHOIIEHUAM;
2) cosparolyie HOBbIe OTHOLIIEHNUS, CBA3aHHbIe ¢ QYHKI[MOHMpoBaHueM UHTep-
HeTa (HOBYIO peajIbHOCTD).

VimeHHO B IlepBOl Ipymiie TeXHOJIOIul HarboJiee IpKO NPOABJIAITCS CBA3U
OTpacjeBOH U KOMILJIEKCHBIX CTPYKTYP B [IpaBe M 3aKOHOIaTeIbCTBE. Y CJIOBHOCTh
K€ TaKOro JeJIeHUs COCTOUT B TOM, 4TO, CTPOr'O TOBOPs, «<HOBasi PEaJbHOCTb» —
OHAa OJHA U AeNCTByeT N0 COOCTBEHHBIM IIpaBUJIaM, HO NIPU ee IpUMeHEeHUH!
K TPaJAUIIMOHHBIM IIPaBOBBIM OTpacyAM (MHCTUTYTaM) OHA BBEIHYX/eHa B3alMO-
JelicTBOBaTh C HUMHU, B CBA3U C YeM Ha CTHIKE «CTapOro» U «HOBOT'0» CO3[aeTCs
LeJIbI OJIOK «aJanTHUPYIOLMX» HOPM. B AokTpuHe 3TOT npouecc oOpa3HO Ha-
3BIBAIOT IIU(DPOBOI «[IPUBUBKOI» TPAJAULILIOHHBIM OTPAC/AM 3aKOHOAaTeIbCTBa
[Khabrieva, 2019: 18]. Mexnay TeM, Takas «yCJOBHOCTb» IIOMOTraeT YCTaHOBUTD
COOTHOIIeHVe 001ero U crenyajbHbIX IPAaBOBBIX PEKHUMOB.

«PeasibHOCTB», 0Opa3ylomiasaca B CBA3U € ImpoljeccoM IudpoBU3aIum, Aeu-
CTBUTEJIbHO TpeOyeT yCTaHOBJIEHH:A CIellMaJIbHbIX IpaBUJI ee GyHKIMOHUPOBa-
HWs, YTO, B KOHEYHOM UTOre, JOJIKHO IIPUBECTU K GOPMHUPOBAHUIO JOCTATOUYHO
aBTOHOMHOT'O IIPaBOBOTO pexxrnMa. OJIHaKO CTeneHb TaKOH aBTOHOMHOCTHU JT0JIXK-
Ha YKJIaAbpIBaThCsA B popmart: «obiljee — crerirajibHOe», TOCKOJIbKY OTHOIIEeHUA
B chepe MHOOPMAIOHHBIX TeXHOJIOTHU 00J1a4al0T «POAOBBIM eUHCTBOM>,
npeJoIpeesAeMblM UX Hepa3phlBHOH CBA3U ¢ MHGopManueil. CauraeM, 4To
JJ1s popMUpOBaHUSA I[eJIOCTHOTO IIPABOBOT0 pexumMa B nHGOopMaIroHHo! chepe
Heo0xoAuMo chOpMyJIMpOoBaTh OTBevallie COBpeMeHHBIM TpeOGoBaHUAM o0mmue
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II0JIOXXeHNsA 00 MH(POPMAaIMOHHBIX TeXHOJIOTUAX, U Ha OCHOBE UX KjlacCcupuKaLnuy
(1o ompe[iesIeHHBIM KPUTEPUAM) YCTAHOBUTD «IIapaMeTpPhl» CIIeI[UAJIbHBIX IIpa-
BOBBIX PEXHMOB. B cBOI0 0uepe/ib, IOC/IeJHIE MOTYT Pa3BMUBAaThCA Yepe3 co3fa-
HYe OTHOCUTEJIBHO CAMOCTOATEJIbHBIX HOPMaTHBHBIX MaCCUBOB C COOJII0ieHIeM
[IPUHLINIA «BCTPANUBaHUA» HOBBIX HOPM B CyI[eCTBYIOI[YI0 IPABOBYIO CHCTEMY.

Jasee, ecsii MCXOAUTDH U3 TOTO, 4YTO MHGOPMALKOHHOE 3aKOHOAaTeJIbCTBO
COCTOUT 13 OTAEJIbHBIX HOPMaTUBHBIX 0JIOKOB (3aKOHOAATEJIbCTBA COOCTBEHHO
06 nHdopmaIuu, 3aKOHOJaTeIbCTBA B chepe cOBpeMeHHbBIX MTHOOPMAIIMOHHBIX
TEeXHOJIOTMH, TeJIeKOMMYHHUKallIOHHOTIO 3aKOHO1aTeJIbCTBA), TO €ero cucrema
JoJDkKHa OBITh IOCTPOEHA B BUJle HepapXU4ecKoll CTPYKTYyphl. Bo riase uHdop-
MalIOHHOI'O 3aKOHOAATeJIbCTBA JOJDKEH CTOATh «T'OJIOBHOH 3aKOH», 3HaueHue
KOTOPOT'0 B IOCTPOEHNHU OTAEJIbHBIX 3JIEMEeHTOB 3aKOHOAATeJIbHOM CUCTEMBI Ha-
110 ry1y60KOe TeopeTryeckoe 060CHOBaHIE B OTedecTBeHHOI Hayke [Shebanov,
1968: 93]. CeronHsa Takas poJib IO [IpaBy NpuHaAIexuT defepasbHOMY 3aKOHY
ot 27.07.2006 No 149-®3 «O6 nHpopMarmy, MHOOPMaLMOHHBIX TEXHOJIOTHAX
u o 3ammte uHpopmainuu» [Federalnyj..., 2006], HecMOTps Ha €ro HeJOCTAT-
KU U «OTCTaBaHUe» OT COBPeMeHHHIX IIpolleccoB. Takoe mosioxxeHue Aejl CBU-
JleTeJIbCTByeT O HeOOXOAUMOCTHU Cepbe3HOH cofepxKaTesIbHOM U CTPYKTYPHOM
nepepaboTKU 3TOro JOKyMeHTa. B cBA3M ¢ 3TUM MbI KDUTUYECKH OTHOCHUMCA
K yTBepXJeHHI0 0 He0OOOCHOBAaHHOCTHU MPUAAHUA 3TOMY 3aKOHY POJIM y3JI0BO-
ro akta [Rozhkova, 2020: 9-13]. iMeHHO B HeM HOJIKHBI OBITh 3aKpEIJIEHBI:
ob11re MMoJIoXXeHUs, OTHOcAMYecs Ko Bcell nHGOpMauuoHHOH cdepe, AeseHue
Ha HOpMaTuBHBIe 0JIOKHU (MCXOAs U3 Ha3BaHHOMN BBIIIe Py peryjaupyeMbIX
OTHOIIIEHNI), O0IIHe MOJIOXKEeHNs 00 OTIeJIbHBIX OJI0KaxX (Harmpumep, O 3aKOHO-
JaTeJIbCTBe B cepe cOBpeMeHHBIX MH(GOPMAalOHHBIX TeXHOJIOIMI) 1 apame-
TPHI CHEI[UAJIbHBIX MIPABOBBIX PEXUMOB (HanmpuMep, IIUPPOBLIX TEXHOJIOTHIA).

HW3510’%keHHOE He MO3BOJIAET COTJIACUTHCSA C BBICKA3aHHBIM B JINTEpaType MHe-
HUEM O TOM, YTO MMEHHO JiejieHle [IPaBOBLIX HOPM II0 OTpacJieBOMY IIpU3HaKY
He IM03BOJIUJIO NpaBy UH(POPMALMOHHBIX TeXHOJIOTUN «BCTPOUTHCA» B CHUCTe-
My POCCHICKOTO npasa (110 Ipyu4rHe HeOAHOPOJHOCTU PeryanpyeMoi chepsl
U pa3sHOOOpa3us HCIOJIb3yeMbIX METONOB peryupoBaHus [Rozhkova, 2020:
9-13]. [losaraem, 4To He cJefyeT UCKATh MeCTO aHAJIN3UpyeMoro 6J0Ka B OT-
pacJieBoi cucTeMe pOCCUMCKOTO MpaBa, MOCKOJIbKY OH IpeJ/ICTaBJIsAeT cOO0H
HMHOe [IPaBOBOe sABJIEHHE U er0 MecCTo olpefesigeTcsa GaKkToM NpHUHALJIeKHOCTU
K KOMILJIEKCHBIM HOPMaTHUBHBIM 00pa30BaHUAM.

CunTaeM, YTO 3aKOHOIaTeJII0 HEOOX0 MO 00eCIeUYnTh CUCTEMHBIH OIXO0/T
K peryJIMpoBaHMI0 pacCMaTpHUBaeMbIX OTHOIIEHUH IIyTeM OCyIleCTBJIEHUs CO-
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rJIaCOBaHUsA MTPABOBBIX HOPM, B TOM YHCJIE U C OTPACJIEBBIMUA HOPMaMU C YI€TOM
I0PUINYECKON CUJIBI OTPACJIEBBIX UICTOYHUKOB (OTPACJIEBOT0 3aKOHO/IaTEIhCTBA),
HalpuMep, YCTaHOBUTh COOTHOIIIeHHe I'paxk1aHCcKoro Kojiekca Poccuiickoi @e-
Jepalyy U KOMILIEKCHBIX HOpPMAaTHUBHBIX aKTOB B JaHHOH cdepe.

4, 3aKkntoyeHne

[TpoBeeHHOE KCCITeJOBaHUE TO3BOJISIET CAEIATh Ps/I BEIBOJOB.

HopmaTtuBHBIlI MaccuB B cpepe MHPOPMALMOHHBIX TEXHOJIOTHUI HMeeT
KOMILJIEKCHYIO IPUPOAY U B CUJTy IOJIMMEPHOCTH IIpaBa U 3aKOHOIATeIbCTBA
BBICTYyIIAeT B KayecTBe UX BTOPUYHBIX CTPYKTYp. DTO O3HA4aeT, YTO 3aKOHO-
JaTesio Heo6xoAuMo obecneunTh ero B3anuMoJielicTeye (Ha YpoBHeE IIPaBOBBIX
HOPM U MCTOYHHUKOB) KaK C JPYTUMH KOMILJIEKCHBIMU, TaK U C OTPACJIEBBIMU
HOPMAaTHBHBEIMU MacCHUBaMHU.

«[udpoBas peasbHOCTb» JOJDKHA OBITh «<BCTPOEHA» B CYILIECTBYIOIYIO TPABO-
BYIO CHCTeMy IyTeM BHeCeHUA COOTBETCTBYIOLMEe M3MeHeHUH B AeliCTBYIol1e
HOpPMAaTHBHBIE aKTHI, a TaKXe JIOMOJHUTEJIbHOIO NPAaBOBOTO PeryINpOBaHUA
HOBBIX OTHOILIEHUH.

Bo riaBe nH(pOPMALMOHHOTO 3aKOHOAATEJIECTBA AOJDKEH CTOATH «T'OJIOBHOM
3aKOH», B KOTOPOM JIOJDKHBI OBITh 3aKPeIIeHBI: O0II1e [TOJIOKEeHs], OTHOCAIINECS
KO Bcell nHOOpMaILoHHOH cdepe, fesleHre Ha HOpMaTHUBHbIEe 6JI0KU (UCXOAA U3
TPy peryJrupyeMbIX OTHOIIeHUIT), 00lre mooXXeHnsa 06 OTAeJIbHBIX O610Kax
(Hanpumep, 0 3aKOHOJATeIbCTBE B chepe cOBpeMeHHBIX NHGOPMaLLIOHHBIX
TEXHOJIOTMI) 1 TapaMeTphl CllelfajIbHBIX IPAaBOBBIX PEXXUMOB (Hanpumep, nud-
POBBIX TEXHOJIOTH).

CrenriaibHBIE peXUMBI MTHGOPMAIMOHHBIX (B TOM YHcJie NUPOBHIX) TEXHO-
JIOTUH JOJDKHBEL GOPMUPOBATHCS yTEM CO3/JaHUSI OTHOCUTEIBHO CAMOCTOSATEIb-
HBIX HOPMAaTHBHBIX MAaCCUBOB, CONPSKEHHBIX C MOJIOXKEHUAMU «'0JIOBHOT'0» 3a-
KOHA.

| NuTtepaTtypa

Alekseev S.S., 1975, Struktura sovetskogo prava, Moskva || Anekcees C.C., 1975, Cmpyk-
mypa cosemckoeo npasa, Mockaa.

187



BANEHTUHA PY3AHOBA

Belashov P.D., 2015, Ponyatie “kompyuternye tekhnologii” v ramkakh informacionnykh
tekhnologij v obuchenii, “XXI vek: itogi proshlogo i problemy nastoyashchego plyus:
Periodicheskoe nauchnoe izdanie”, No. 6, Vol. 1, pp. 54-59 || Benamos I1. 1.,
2015, ITonamue «KoMnblomepHsle MeXHOI0SUL» G PAMKAX UH(POPMAYUOHHBIX meX-
Hostoeull 8 06yueHuu, «XXI BEK: UTOTM IPOLLIOrO U MPOBJIEMBI HACTOSIIETO TLIIC:
[leproaunueckoe HayyHoe nsfaHue», No 6, 1. 1, c. 54-59.

Federalnyj zakon ot 27.07.2006 No. 149-FZ “Ob informacii, informacionnykh tekhno-
logiyakh i o zashchite informacii”, Sobranie zakonodatelstva RF 2006, No. 31
(part 1), Art. 3448 || ®enepanbHslii 3aKoH oT 27.07.2006 Ne 149-®3 «O6 unbOp-
Manuy, THGOPMALMOHHBIX TEXHOJIOTHUAX U 0 3amuTe nHpopmarmm», CobpaHue
3akoHogaTeabcTBa PO 2006, No 31 (1 4.), cT. 3448.

Karckhiya A.A., 2018, Cifrovizaciya v prave i pravoprimenenii, “Monitoring pravopri-
meneniya”, No. 1 (26), pp. 36-40 || Kapuxus A.A., 2018, LJu¢posuzayus @ npage
U npasonpumeHeHuul, «MOHUTOPUHT MpaBoIllpuMeHeHus», No 1 (26), c. 36-40.

Khabriyeva T.YA., 2007, Migracionnoe pravo kak strukturnoe obrazovanie rossijskogo
prava, “Zhurnal rossijskogo prava”, No. 11, pp. 3-16 || Xa6puesa T.f1., 2007,
MuepayuoHHoe npaso Kax cmpykmypHoe 06pazodaHue poccuiickoeo npasa, «XKypHa
poccuickoro npasa», Ne 11, ¢. 3-16.

Khabriyeva T.YA., 2019, Pravo v usloviyakh cifrovizacii, Sankt-Peterburg || Xa6pu-
epa T.f., 2019, IIpaso 8 ycrosuax yugpposusayuu, CaHkt-IleTepOypr.

Konopleva I.A., Khokhlova O.A., Denisov A.V., 2014, Informacionnye tekhnologii:
uchebnoe posobie, Moskva || Konomesa U.A., Xoxiosa O.A., [leuncos A.B., 2014,
HHpopmayuoHHble mexHostoeuu: yuebHoe nocobue, Mocksa.

Krasavchikov O.A., 1975, Sistema prava i sistema zakonodatelstva, “Pravovedenie”,
No. 2, pp. 69-71 || KpacaBunkos O.A., 1975, Cucmema npasa u cucmema 3aKoHo-
damestecmaa, «IIpaBoBefeHue», No 2, c. 69-71.

Lomakin A., 2017, Cifrovizaciya prava, “Trudovoe pravo”, No. 9, pp. 65-74 || Jloma-
kuH A., 2017, Lugposuzayus npasa, «TpynoBoe npaBo», Ne 9, c. 65-74.

Polenina S.V., 1999, Vzaimodejstvie sistemy prava i sistemy zakonodatelstva v sovremennoj
Rossii, “Gosudarstvo i pravo”, No. 9, pp. 5-12 || Ilonenuna C.B., 1999, Bzaumo-
deticmaue cucmemsl NPAsa U cUCMeMsl 3aKOHO0AMebCMaa @ cospemeHHoll Poccuu,
«['ocymapcTBo u mpaBo», No 9, c. 5-12.

Rozhkova M.A., 2020, Yavlyaetsya li cifrovoe pravo otraslyu prava i nuzhno li ozhidat
poyavleniya Cifrovogo kodeksa?, “Khozyaystvo i pravo”, No. 4, pp. 3-13 ||
PoxkoBa M.A., 2020, Aaaemca Jiu yugpodoe npago ompacsvbio npasa u HyixHoO
JIU 02%cudams noseyeHus Lfugpoasoeo kodekca?, «X03sHUCTBO U MpaBo», No 4, ¢. 3-13.

Ruzanova V.D., 2012, Sistema grazhdanskogo zakonodatelstva: metodologicheskie
voprosy formirovaniya, “Nauka i obrazovanie: khozyaystvo i ekonomika, pred-
prinimatelstvo, pravo i upravleniye”, No. 8 (27), pp. 78-82 || Pysanosa B.[.,
2012, Cucmema epaxcdaHcKkozo 3aKoHO0amMeTbCmaa: Memooostocuieckue Gonpocsl
¢opmuposarus, «Hayka 1 o6pasoBaHue: X035HCTBO U 5KOHOMUKA, MPEANPUHU-
MaTeJsbCTBO, IIPaBO U yIpasjeHue», No 8 (27), c. 78-82.

188



NPUPOJA HOPMATVBHOIO MACCUBA B COEPE MHOOPMALIMOHHBIX TEXHOIOTUNA...

Ruzanova V.D., 2012, Sootnoshenie sistemy grazhdanskogo prava i sistemy grazhdanskogo
zakonodatelstva: grani vzaimodejstviya, [in:] Grazhdanskoe pravo kak nauka:
problemy istorii, teorii i praktiki: materialy Mezhdunarodnoj nauchno-prakticheskoj
konferencii v ramkakh ezhegodnikh civilisticheskikh chtenij, posvyashchennoj 70-letiyu
M.K. Sulejmenova. Almaty, 29-30 sentyabrya 2011 g., Almaty, pp. 172-195 ||
PyzanoBa B.[., 2012, CoomHouueHue cucmembl epaicdaHckoeo npasa u cucmemol
2padcdaHcKoeo 3aKkoHodamesTbcmaa: epaHu 83aumodeticmaus, [B:] I'padxcoarckoe
npaso Kak Hayka: npodJiembl UCMOpULL, Meopull U NPAKMUKU: Mamepuatst Medcoy-
HapoOHOU HAYUHO-NPAKMUYecKoll KOH(pepeHYUU 8 PAMKAX edcec00HbIX YUBLITUCMU-
ueckux umeHutl, noceéaweHHou 70-temuto M.K. CysetimeHoga. Artmamot, 29-30 cen-
maopsa 2011 e., Anmartsl, ¢. 172-195.

Shebanov A.F., 1968, Forma sovetskogo prava, Moskva || Ille6axoB A.®., 1968, ®opma
cogemckozo npasa, Mocksa.

Sovremennoe sostoyanie rossijskogo zakonodatelstva i ego sistematizaciya. Materialy kruglogo
stola 1999, “Gosudarstvo i pravo”, No. 2, pp. 23-31 || CospemerHoe cocmosHue
poccuiickoeo 3axkoHodamebemaa u e2o cucmemamusayus. Mamepuastst Kpyaaoeo
cmosia 1999, «I'ocyaapcTBo u npaso», Ne 2, c. 23-31.

Sukhanov E.A., 2004, O problemakh stanovleniya i razvitiya rossijskogo chastnogo prava.
Civilisticheskie zapiski: Mezhvuzovskij sbornik nauchnykh trudov. Vypusk 3. K 80-letiyu
S.S. Alekseyeva, Moskva-Yekaterinburg, pp. 26-46 || Cyxanos E.A., 2004, O npo-
6ytemax cmaHosJieHUA U pa3eumus poccutickoeo 4acmHozo npasa. L{ugwiucmuue-
ckue 3anucku: Medcay308¢ckuil cOOPHUK HAYUHbIX mpy0os. Buinyck 3. K 80-emuto
C.C. Anexceesa, MockBa—-ExaTepunbypr, c. 26—46.

Tereshchenko L.K., 2013, Modernizaciya informacionnykh otnoshenij i informacionnogo
zakonodatelstva, Moskva || Tepemenko JIL.K., 2013, ModepHuzayus uH$popmayuoH-
HbIX OMHOWeHULL U UHPOPMAYUOHHO20 3aKkoHodame tbcmaa, Mockaa.

Tonkov E., 2019, Cifrovizaciya prava: problemy i perspektivy, “Vestnik sudejskogo
soobshchestva Belgorodskoj oblasti”, No. 10, pp. 6-9 || Toukos E., 2019, Lugpo-
eu3ayus npasa: npobiemMsl U nepcneKmuesl, «<BecTHUK CyaeicKoro coobecTsa
Benropopckoii obsiactu», No 10, ¢. 6-9.

Ukaz Prezidenta RF ot 09.05.2017 Ne 203 “O Strategii razvitiya informacionnogo
obshchestva v Rossijskoj Federacii na 2017-2030 gody”, Sobranie zakonodatelstva
RF 2017, No. 20, Art. 2901 || Yka3 I[Ipe3ugenra P® ot 09.05.2017 Ne 203
«O CrpaTeruu pa3BurtyA HHGOpPMANOHHOTO ofbiiecTBa B Poccuiickoit @emepanuu
Ha 2017-2030 roapl», Cobpanue 3akoHoaTesiberea PO 2017, No 20, ct. 2901.

Yakovlev V.F., 2012, Grazhdanskoe pravo v sisteme prava, [in:] V.F. Yakovlev, Izbrannyye
trudy. Grazhdanskoe pravo: Istoriya i sovremennost, Vol. 2, No. 1, Moskva, pp. 730-
755 || AAxosses B.®., 2012, I'padcdarckoe npago 6 cucmeme npaaa, [B:] B.®. Axos-
JieB, H36parHble mpydvl. I'pascoarckoe npago: Mcmopus u coBpemMeHHOCMb, T. 2,
KkH. 1, Mocksa, c¢. 730-755.

189






